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THE  NORTH  PACIFIC  LUMBERING  AND    MANU- 
FACTURING CO.  V.  EAST  PORTLAND. 

'  14        ^S 

HuificiPAii  CoRPOiLiTioys— Impbovbmbnt  op   Streets  —  Powers  op   Com-  24   19S| 

MON  CouKCn.  op  East  Portlaxd.— The  Common  Council  of  the  City  of  '  si*  534 

East  Portland  has  no  arbitrary  power  to  order  the  improvement  of  a 
street.  It  can  do  so  only  upon  the  implied  assent  of  a  majority  of  the  lot 
owners  whose  lots  abut  upon  the  part  of  the  street  to  be  improved.  Its 
authority  in  that  particular  is  specifically  pointed  out  in  its  charter,  and 
it  can  make  no  contract  fur  the  improvement,  except  in  the  manner  indi- 
cated. 

8axs~Powb&  to  Contract — General  LiABiLrry— When  Attaches  por 
Street  Ihprovemsnt^Aotton  against  the  City.— Upon  a  contract  for 
the  improvement  of  a  street,  the  city  does  not  and  has  no  power  to  under- 
take to  pay  the  contract  price  out  of  the  general  funds  of  the  city.  But  it 
does  undertake  to  perform  all  the  acts  required  by  the  charter  to  supply 
the  requisite  special  fund  to  defray  the  cost  of  the  improvement.  And  a 
failure  to  comply  with  any  of  the  requirements  of  the  charter  by  which 
the  fund  may  be  realized,  will  subject  the  city  to  a  general  liability  upon 
which  an  action  will  lie  for  the  contract  price. 

Same— Modxpication  op  Contract— Pleading.— When  the  city  has  entered 
into  a  valid  contract  for  the  improvement  of  a  street,  such  contract  cannot 
subsequently  be  modified  in  a  material  particular,  any  more  tlian  a  new 
one  could  be  made  without  a  compliance  with  tl)e  cliarter.  But  where  a 
complaint  alleges  such  a  modification,  wliich  is  denie<?  by  the  answer,  it 
will  be  held  good  after  verdict. 
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Same— Acceptance  and  Approval  of  Work.— Where  by  the  terms  of  the 
contract  a  street  improvemeat  is  not  to  be  paid  for  until  its  approval 
and  acceptance  by  tlie  conunon  coancil,  or  other  of  its  officers,  and  a  po* 
riod  of  six  months  elapsed  between  the  completion  of  the  work  and  the 
commencement  of  the  action,  held  that  it  was  the  duty  of  the  council  eith- 
er to  have  approved  or  disapproved  of  the  work  within  that  interval;  and 
having  neglected  to  do  mo,  it  will  not  be  heard  to  object  that  the  work  had 
not  been  approved,  and  thereby  avoid  the  payment  of  a  just  claim. 

Multnomah  County.    Defendant  appeals.     AfErmed. 

S.  It.  Harrington^  IL  T,  Bingham^  C.  Taylor  and  A.  B. 
Coleman^  for  Appellant. 

Williams  &  Willis^  for  Respondent. 

Thayer,  J. — ^The  respondent  is  a  private  corporation,  ancT 
the  appellant  a  municipal  corporation.  The  former  began  aa 
action  in  the  lower  court  against  the  hitter,  to  recover  the  con- 
tract price  for  building  a  certain  bridge,  or  elevated  roadway, 
in  said  citj.  The  city  in  the  outset  contracted  with  one  J.  E. 
Bennett  to  do  the  work,  and  the  respondent  alleged  in  its  com- 
plaint that  Bennett,  after  furnishing  materials  and  performing 
labor,  assigned  his  claim  to  the  respondent ;  that  the  appellant, 
the  city,  recognized  the  respondeat  as  a  party  to  the  contract 
in  the  place  of  Bennett,  and  that  thereafter  the  respondent  and 
appellant,  by  mutual  agreement,  so  modified  the  contract  that 
by  the  terms  thereof,  as  so  modified,  the  respondent  was  to 
furnish  and  put  into  said  roadway,  in  addition  to  what  had  at 
that  time  been  put  into  the  same,  four  bents,  which  are  de- 
scribed in  the  complaint ;  and  that  upon  the  completion  of  the 
work  required  by  the  terms  of  the  contract,  as  so  modified, 
the  appellant  was  to  pay  the  respondent  the  sum  of  $  ),042 
tlierefor  ;  and  further  alleged  in  its  complaint  that  it  had  duly 
performed  all  the  conditions  on  its  part  to  be  performed  of 
said  contract,  as  so  modified,  and  demanded  judgment  against 
said  appellant  for  said  sum  of  f  3,042. 

The  appellant  interposed  an  answer  to  the  complaint,  admit- 
ting certain  formal  parts  thereof  ;  also,  that  it  and  one  J.  E. 
Bennett   entered    into   a   contract,    by   the   terms   of   which 
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Bennett  agreed  to  furnish  the  material  and  perform  fhe  labor 
necessary  for  the  building  of  the  elevated  roadway,  according 
to  certain  plans  and  specifications ;  but  denied  that  it  agreed 
to  pay  said  Bennett  therefor  the  sum  of  $5,042.00  or  any 
other  sura  of  money,  except  in  accordance  with  the  provisions 
of  a  certain  ordinance  of  the  city,  referred  to  in  the  answer, 
under  which  said  Bennett,  upon  tlie  completion  of  tlie  work, 
and  its  approval  and  accQptance  by  tlie  common  council  of 
the  city,  was  to  receive  city  warrants  for  said  sum,  to  be  raised 
for  the  payment  of  the  improvement  upon  the  property  abutting 
upon  the  street  covered  by  the  improvement,  which  ordinance 
and  agreement  are  set  out  in  the  answer.  The  aj^pellant 
denied  the  assignment  to  the  respondent  of  his  claim;  and 
denied  the  alleged  mutual  agreement  between  respondent 
and  appellant,  modifying  the  original  contract  with  Bennett, 
or  that  it  agreed  to  pay  the  respondent  in  consideration  of 
any  such  modification  the  sum  of  $5,042.00  or  otlier  sum  ; 
also  denied  that  respondent  performed  the  conditions  on  its 
part  of  the  alleged  modified  contract.  The  appellant  also  set 
out  in  its  answer  the  proceedings  had  under  which  the  con- 
tract was  awarded  to  Bennett,  which  appear  to  have  been 
the  usual  mode  in  which  contracts  for  improvement  of  streets 
are  let  in  the  city  of  East  Portland,  under  its  charter ;  and  also 
set  out  the  acts  it  alleged  took  place  between  the  city  authori- 
ties and  the  respondent,  claimed  by  the  latter  as  a  modification 
of  the  Bennett  contract,  but  which  the  appellant  alleged  was 
no  more  than  an  arrangement  between  the  parties  to  do  certain 
acts  which  were  to  operate  as  a  compliance  with  the  terms  of 
that  contract,  said  Bennett  having  utterly  failed  to  perform  it; 
and,  especially,  that  it  was  no  modification  of  the  original  con- 
tract, so  far  as  related  to  the  compensation  and  manner  of  pa}-- 
nient  as  provided  therein  ;  that  the  common  council  had  not 
))n89ed  upon  the  improvement,  or  ascertained  whether  or  not 
the  same  had  been  constructed  according  to  the  plans  referred 
to,  and  that  the  appellant  was  not  in  default  in  the  premises. 
The  respondent  filed  a  reply,  controverting  many  of  the  allega- 
gations  in  the  answer,  and  alleging  matter  in  avoidance. 
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The  excuse  was  tried  by  jury,  who  returned  a  verdict  for  the 
amount  claimed,  and  upon  which  the  judgment  appealed  from 
was  entered.  The  appellant  made  a  motion  in  the  circuit 
court  for  judgment,  notwithstanding  the  verdict,  which  was  de- 
nied I  and  as  there  is  no  bill  of  exceptions  in  the  record,  there 
is  no  other  question  before  the  court  to  consider  than  that 
raised  by  said  motion. 

Two  important  questions  were  discussed  at  the  hearing.  One 
of  them  was,  whether  the  action  could  be  maintained  against 
the  appellant,  to  recover  the  contract  price  for  doing  the  work 
in  any  event ;  and  the  other  one  was,  whether  it  could  be  main- 
tained until  the  work  had  been  approved  and  accepted  upon 
the  part  of  the  appellant.  The  ordinary  mode  of  improving 
streets  in  the  city  of  East  Portland,  under  its  charter,  after  th« 
publication  of  the  notice  of  the  intended  improvement,  is  to  as- 
certain and  determine  the  probable  cost  of  making  the  im- 
provement, and  assess  upon  each  lot  or  part  thereof,  abutting 
upon  the  same,  its  proportionate  share  of  such  cost.  The  board 
of  trustees  is  then  required  to  declare  the  same  by  ordinance, 
and  to  direct  its  clerk  to  enter  a  statement  thereof  in  the  docket 
of  city  liens.  From  the  date  of  such  entry  the  sum  entered.' 
is  deemed  a  tax  levied  thereon,  and  provision  is  made  for  it^' 
collection.  This  seems  to  have  been  the  only  mode  by  which 
the  expenses  for  the  improvement  of  a  street  could  be  raised. 
The  city  had  no  arbitrary  power  to  order  the  improvement  of 
a  street.  It  could  only  proceed  in  that  direction  upon  the  im- 
plied assent  of  a  majority  of  the  lot  owners  whose  lots  abutted 
upon  the  portion  of  the  street  to  be  improved,  and  its  author- 
ity in  that  particular  is  specifically  pointed  out  in  its  charter. 
It  can  make  no  contract  for  the  improvement,  except  in  the 
manner  indicated.  The  improvement  is  supposed  to  be  a  ben- 
efit to  the  lot  owners  referred  to,  and  the  lots  affected  are 
charged  with  the  cost  of  making  it.  The  city  occupies  the 
relation  in  the  proceeding  more  of  an  agent  than  a  principal. 
It  does  not  undertake  to  pay  the  contract  price  for  making  the 
improvement  out  of  the  general  funds  of  the  city.  I  do  not 
think  it  has  any  power  to  enter  into  any  such  engagement  for 
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the  improyement  of  a  street ;  but  it  does  undertake  to  per* 
form  all  the  acts  required  by  the  charter,  intended  to  supply 
the  requisite  fund  to  defray  the  expense  attending  it.  And  a 
failure  to  comply  with  any  of  the  requirements  of  the  charter 
by  which  the  fund  may  be  realized  would  subject  it  to  a  gen- 
eral liability.  That  was  the  case  in  Frush  y.  City  of  East 
Portland^  6  Oregon,  281.  There  the  city  diverted  a  portion 
of  the  fund  from  which  the  contractor  was  entitled  to  be  paid, 
and  this  court  held  that  a  general  liability  attached  to  the  city 
in  consequence.  In  the  case  at  bar,  it  was  the  duty  of  the 
city,  after  ascertaining  the  probable  cost  of  building  the  ele- 
vated roadway,  and  assessing  upon  the  lots  and  parts  thereof 
abutting  upon  the  same  their  several  proportionate  shares  of 
such  cost,  to  have  issued  a  warrant  for  the  enforcement  of  the 
payment  of  the  various  shares,  and  have  realized  therefrom  the 
amount,  or  as  much  thereof  as  a  sale  of  the  various  lots  would 
have  produced,  and  issued  to  the  respondent  a  warrant  for  the 
payment  of  the  contract  price,  upon  the  completion  of  the  im- 
provement upon  its  part,  in  accordance  with  the  terms  of  the 
contract  between  the  parties. 

The  main  contest  at  the  trial  of  the  case  seems  to  have  been, 
that  the  action  could  not  be  maintained  at  all ;  that  the  re- 
spondent's remedy  was  against  the  officers  of  the  city,  to  com- 
pel them  to  issue  the  warrant  upon  the  special  fund,  in  pay- 
ment of  the  contract  price  for  making  the  improvement ;  and 
counsel  for  the  appellant  contended  upon  the  hearing  in  favor 
of  that  view,  and  cited  authorities  from  other  states  sustaining 
it ;  but  there  are  other  authorities  that  hold  to  the  view  here- 
in indicated,  that  a  general  liability  will  attach  in  case  the 
city  fails  to  observe  the  various  requirements  of  the  charter  by 
which  the  fund  is  realized,  and  this  court  must  have  adopted 
that  view  in  Frush  v.  City  of  East  Portland^  supra^  and  I 
think  we  will  be  compelled  to  adhere  to  it.  The  appellant  de- 
nied that  the  respondent  had  performed  the  contract,  and  that 
raised  a  material  issue  in  the  case ;  and,  had  it  been  main- 
tained by  the  appellant,  it  would  have  been  a  complete  de- 
fense ;  but  the  jury  seems  to  have  determined  otherwise,  and 
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we  cannot  review  their  finding,  especially  when  no  bill  of  ex- 
ceptions has  been  sent  up  with  the  record.  If  the  respondent 
had  performed  the  contract,  as  it  alleged  in  its  complaint  that 
it  did,  then  the  appellant  had  no  defense  except  payment  or  a 
tender  of  the  warrants  upon  the  special  fund,  and  a  compliance 
with  the  requirements  of  the  charter  to  realize  it.  The  appel- 
lant undertook  to  do  that,  and  in  default  thereof  the  right  of 
action  accrued  to  the  respondent. 

The  respondent  set  up  in  its  complaint  a  modified  contract, 
and  counted  upon  such  contract.  I  am  quite  certain  that  this 
would  have  been  fatal  to  its  recovery  in  the  action,  if  it  were 
shown  by  the  pleadings  that  the  original  contract  had  been 
changed  in  any  material  particular,  and  that  its  performance 
did  not  amount  to  a  performance  of  the  original  contract. 
Such  a  contract  can  no  more  be  modified  by  changing  a  ma- 
terial part  of  the  original,  than  a  new  one  could  be  made  with- 
out a  compliance  with  the  charter.  The  respondent's  attor- 
neys apparently  tried  to  plead  themselves  out  of  court,  but  the 
attorneys  for  the  appellant  came  to  their  rescue.  They  denied 
that  the  original  contract  had  been  modified,  and  it  is  impossi- 
ble to  determine  from  the  pleadings  that  any  material  stipula- 
tion therein  was  waived  or  materially  altered.  And  we  must, 
after  verdict,  presume  in  favor  of  the  judgment. 

The  second  question  seems  to  have  occurred  to  the  appel- 
lant's counsel  at  the  hearing.  It  appears  from  the  answer  and 
exhibits  that  the  improvement  was  not  to  be  paid  for  by  the 
appellant  until  its  approval  and  acceptance,  either  by  the 
board  of  trustees  or  by  other  of  its  oflScers  ;  and  .this  is  not  de- 
nied in  the  reply,  but  it  is  alleged  in  the  reply  "  that  said 
roadway  or  structure  was  completed  by  the  plaintiff  (respond- 
ent) in  accordance  with  the  terms  of  said  modified  contract, 
on  or  before  the  loth  day  of  August,  1884,  at  which  time  and 
ever  since  the  defendant  (appellant)  and  its  common  council 
had  due  notice  and  full  knowledge  of  such  completion,  and 
that  it  was  at  the  time  of  its  completion,  ever  since  had  been, 
and  still  was,  a  better,  stronger  and  more  substantial  structure 
than  that  provided  for  or  contemplated  by  the  original  con- 
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tract,  or  than  it  would  have  been  if  it  had  been  completed  in 
accordance  with  the  terms  of  said  original  contract  only."  If 
this  is  true,  and  we  must  intend  it  under  the  circumstances  of 
the  case,  and  the  original  contract  was  not  departed  from,  it 
was  the  duty  of  the  city  authorities  to  accept  the  work  within 
a  reasonnble  time  after  its  completion.  Tlie  action  appears  to 
have  been  commenced  on  the  26th  day  of  September,  188-1, 
and  the  work  is  alleged  to  have  been  completed  on  the  15th 
day  of  August,  same  year.  It  was  the  duty  of  the  common 
council  to  have  approved  or  disapproved  of  it  during  that  in- 
terval. I  think  there  must  be  a  distinction  between  a  con- 
tract in  which  the  work  is  not  to  be  paid  for  until  a  certificate 
is  produced  from  some  third  person,  showing  that  it  has  been 
performed  in  accordance  with  the  provisions  of  the  contract, 
and  one  in  which  it  is  to  be  paid  for  upon  its  approval  and 
acceptance  by  the  party  for  whom  it  is  performed.  In  the 
former  case,  the  production  of  such  certificate  is  a  condition 
precedent  to  the  right  to  demand  the  payment,  and  the  party 
seeking  to  enforce  payment  must  aver  and  prove  its  perform- 
ance. In  the  latter  case,  it  is  the  duty  of  the  party  to  approve 
and  accept  the  work,  if  performed  substantially  as  required  by 
the  contract,  for  certainly  the  law  will  not  permit  such  party 
to  capriciously  withhold  his  approval  in  such  case,  and  thereby 
avoid  the  payment  of  a  just  claim.  The  common  council  of 
the  city  had  entire  management  of  this  affair ;  it  was  the  main 
organ  through  which  the  appellant  acted  ;  and  its  acts  and 
omissions,  committed  within  the  limits  of  its  duty,  were  the 
acts  and  omissions  of  the  appellant.  What  the  real  facts  were 
in  this  case,  this  court,  as  before  intimated,  has  no  means  of 
ascertaining.  It  has  before  it  the  pleadings,  verdict  of  the 
jury,  and  judgment  only,  and  it  cannot  look  beyond  them  in 
determining  the  questions  arising  upon  the  appeal.  The  law 
requires  an  appellate  court  in  such  cases  to  give  every  reason- 
able intendment  in  favor  of  tlie  judgment.  Every  material 
allegation  in  the  respondent^  pleadings  must  be  presumed  to 
have  been  established  by  the  testimony  at  the  trial,  and  only 
in  case  that  would  not  entitle  the  respondent  to  the  judgment, 
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have  we  the  right  to  disturb  it.  I  am  unable  to  discover  any 
such  defect  in  the  pleadings  of  the  case  as  would  justify  an 
arrest  of  the  judgment. 

Lord,  J. — If  several  of  the  propositions  of  law  discussed 
were  available  on  tliis  record,  I  should  be  for  a  reversal.  But 
as  the  case  stands,  I  do  not  see  how  I  can  do  otherwise  than 
concur  in  the  result  reached. 

Stbahan,  J.,  did  not  sit  in  this  case. 


[Filed  October  11, 1886.] 

GREEN  B.  SMITH  v.  SOL.  KING,  Sheriff. 

Taxes— Shkbifp,  when  to  Ribmit.— When  a  tax-payer,  against  whom  prop- 
erty has  been  improperly  assessed,  presents  to  the  sheriff  charged  with 
the  collection  of  the  tax  his  affidavit,  showing  such  a  wrongful  assess- 
ment, accompanied  with  a  verified  list  of  all  his  property  liable  to  taxa- 
tion, in  accordance  with  the  provisions  of  Sec.  99,  G.  57,  Misc.  Laws,  it 
is  irap«rative  upon  the  sheriff  to  remit  the  tax  so  illegally  charged. 

Same.— In  such  case,  the  sheriff  has  no  authority  to  inquire  into  the  truth 
or  falsity  of  the  affidavit  presented,  nor  to  resort  to  any  other  evidence 
than  that  specified  in  the  statute.  Ho  has  just  what  power  the  statute 
confers,  and  no  more. 

Same— Statute,  WHEN  Mandatory. — The  wonl  **may,"  when  used  instead 
of  *' shall "  in  a  statute  prescribing  the  duty  of  an  officer,  ordinarily  im- 
ports a  duly  that  is  directory.  But  when  the  public  interest  is  concerned, 
or  the  rights  of  third  persons  are  affected,  as  in  this  case,  the  two  words 
are  construed  to  mean  the  same  thing. 

Sa3I£— Mandamus.— Mandamus  is  an  appropriate  remedy  against  a  sheriff 
who  refuses,  upon  a  proper  application  therefor,  to  remit  a  tax  so  illegal- 
ly assessed. 

Benton  County.     Plaintiff  appeals.     Reversed,  and  per- 
emptory writ  of  mandamus  directed  to  issue. 

Jo?i7i  Burnett  and  John  Kelsay^  for  Appellant. 

R,  S,  McFadden^  for  Respondent. 

Thayer,  J. — This  case  comes  here  from  tlie  judgment  of 
the  Circuit  Court  for  the  County  of  Benton,  refusing  to  allow 
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a  mandamus  to  issue  to  the  respondent,  as  sheriff  of  said  coun- 
t}\  and  commanding  him  to  remit  an  excess  of  property  alleged 
to  have  been  wrongfully  assessed  to  the  appellant  by  the  as- 
sessor of  said  county,  for  the  year  1883. 

It  appears  from  the  transcript  that  the  appellant  presented  a 
petition  to  the  said  Circuit  Court,  duly  verified,  showing  that 
be  was  a  resident  of  said  county,  and  owned  both  real  and 
personal  property  therein  liable  to  taxation,  which  was  asHessed 
for  the  year  1883  by  the  then  assessor  of  that  county,  for  the 
general  purposes  allowed  by  law  ;  and  that  said  assessor,  ac- 
cording to  the  statements  in  said  petition,  through  mistake  or 
otherwise,  in  making  said  assessment,  returned  as  taxable 
property  to  the  appellant  a  greater  amount  than  should  have 
been  assessed  to  him ;  that  the  tax  upon  said  excess  of  proper- 
ty so  assessed  amounted  to  $393.47 ;  that  appellant  had  duly 
made  an  affidavit  of  such  wrongful  assessment,  and  had  also 
made  and  presented  to  the  said  sheriff  a  list,  duly  verified,  of 
property  liable  to  taxation  and  amount  of  excess,  and  a  copy 
of  the  assessment  roll  of  his  assessment  for  said  year,  in  said 
county,  and  requested  him  to  remit  said  excess ;  which  the  re- 
spondent, as  such  sheriff,  failed  and  refused  to  do. 

The  petition  and  other  papers  referred  to  were  duly  present- 
ed to  said  circuit  court,  and  the  application  for  the  said  writ 
of  mandamus  duly  applied  for  thereon,  which  the  said  court 
refused  to  allow ;  and  from  the  judgment  thereon  this  appeal 
iras  taken.  Section  99  of  Chapter  59,  Misc.  Laws  of  Oregon, 
reads  as  follows : 

"  Sec.  99.  Whenever  the  assessor  in  any  county,  through 
mistake  or  otherwise,  shall  return  as  taxable  property  a  great- 
er amount  than  should  be  assessed  to  any  person,  the  sheriff 
may  remit  the  excess,  upon  the  person  owning  such  property, 
or  his  agent,  making  affidavit  that  the  same  was  wrongfully 
assessed^  and  giving  under  oath  a  list  of  all  his  property  liable 
to  taxation;  and  the  sheriff  shall  report  the  name  of  the  per- 
son and  the  property  so  illegally  assessed,  and  shall  be  credit- 
ed by  the  county  court  with  such  excess." 

The  transcript  includes  a  copy  of  the  said  affidavit  of  wrong* 
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ful  assessment  referred  to  in  said  petition,  and  it  appears  there- 
from that  the  property  so  assessed  was  property  the  appel- 
lant denied  he  owned,  and  certain  real  property  which  he  stat- 
ed was  situated  in  the  County  of  Polk ;  and  that  according  to 
the  affidavit,  no  part  of  it  could  have  been  legally  assessed  to 
appellant  by  said  assessor ;  and  that  the  said  assessment,  so  far 
as  it  included  the  amount  of  the  property  therein  specified  as 
having  been  wrongfully  assessed,  was  a  nullity.  But  it  is 
claimed  by  the  respondent's  counsel  that  the  appellant  could 
not  peremptorily  require  the  respondent,  as  such  sheriflE,  to  re- 
mit it,  for  that  would  make  the  appellant  sole  judge  and  arbi- 
ter in  the  affair.  He  claimed  thgt  the  sheriff,  in  such  a  case, 
has  a  discretion  to  exercise  ;  that  he  must  judge  whether  the 
excess  should  be  remitted  or  not ;  and  that  the  section  of  the 
statute  above  set  out  is  merely  permissive  ;  otherwise  a  tax- 
payer, through  fraud  and  perjury,  could  avoid  the  payment  of 
taxes  with  impunity. 

I  am  unable  to  concur  in  that  view.  In  the  first  place,  a 
gheriff,  under  our  law,  is  not  the  kind  of  an  officer  that  is 
clothed  with  judicial  functions.  And  it  is  reasonable  to  sup- 
pose, that  if  it  had  been  the  intention  of  the  legislature  that 
the  remission  of  the  tax  should  depend  upon  his  judgment, 
some  mode  would  have  been  provided  for  ascertaining  the  facts 
upon  which  it  was  to  be  exercised.  The  language  of  the  sec- 
tion, it  is  true,  is  permissive  in  form.  It  reads  :  "  The  sheriff 
may  remit  the  excess  " ;  but  it  certainly  cannot  be  contended 
that  it  is  to  be  left  at  his  option,  as  that  would  lead  to  the 
most  absurd  consequences.  There  could  be  nothing  more  ri- 
diculous, in  my  opinion,  or  unjust,  than  to  vest  in  sheriffs 
arbitrary  power  of  that  character.  It  would  be  very  easy  for 
a  sheriff,  when  some  favorite  presented  an  affidavit  that  the 
assessor  had  returned  an  amount  of  property  that  should  not 
have  been  assessed  to  him,  to  remit  it ;  but  when  some  one 
who  had  opposed  his  election  presented  such  a  claim,  to  con- 
clude that  he  was  not  entitled  to  a  remission,  and  refuse  it ; 
and  no  responsibility  whatever  would  attach  for  such  unjust 
discrimination.     The  sheriff  being  a  judge  pro  hac  vice,  could 
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not  be  made  answerable  for  an  injustice  of  that  character.  It 
may  be  claimed,  however,  that  the  sheriff,  in  such  a  case,  be- 
fore determining  the  matter,  should  make  inquiry  as  to  the 
truth  or  falsity  of  the  affidavit  presented.  But  the  statute  docs 
not  authorize  him  to  do  that ;  and  no  presumptions  are  allowed 
in  favor  of  officers  exercising  special  and  limited  jurisdiction 
of  that  character.  They  have  just  what  authority  the  statute 
in  express  terms  gives  them,  and  no  more.  The  section  of  the 
statute  in  question  specifies  the  evidence  upon  which  the  sher- 
iff is  to  act — the  affidavit  of  a  tax-payer,  with  a  list,  given 
under  oath,  of  all  his  property  liable  to  taxation.  It  cannot, 
therefore,  be  claimed  that  the  sheriff  would  have  the  right  to 
act  upon  his  own  knowledge,  or  of  that  of  any  other  person, 
unless  he  is  dignified  by  construction  of  the  statute  into  some- 
thing more  than  a  court  of  inferior  jurisdiction,  which  I  hard- 
ly think  will  be  attempted  by  any  ordinary  lawyer. 

But  again,  what  better  mode  could  have  been  devised  in  or- 
der to  ascertain  whether  the  assessor  had  returned  as  taxable 
property  a  greater  amount  than  should  have  been  assessed  to 
the  appellant,  than  that  pointed  out  in  said  section  99  ?  Mr. 
G.  B.  Smith  knew  better  than  any  other  living  person  as  to 
what  property  he  owned.  No  witness  within  the  limits  of 
earth  could  be  produced,  who  would  have  been  so  well  inform- 
ed upon  that  subject  as  himself.  He  may  not  have  sworn  to 
the  truth,  might  possibly  be  Suggested.  So  might  be  said  of 
a  whole  army  of  witnesses ;  but  that  does  not  preclude  oral 
proof  in  the  most  important  human  affairs  which  occur.  Per- 
jury is  probably  committed  in  courts  of  justice  every  day,  and 
the  means  of  detecting  and  punishing  it  are  ve.ry  scanty  in- 
deed. But  would  a  party  be  as  liable  to  commit  perjury  who 
is  supposed  to  be  responsible,  has  property  subject  to  taxation, 
where  he  is  compelled  to  expose  himself  to  sure  and  certain  de- 
tection, in  case  he  should  do  so  ?  The  legislature  that  enacted 
the  statute  in  question,  it  is  to  be  presumed,  well  understood 
the  importance  of  the  cliaracter  of  proof  given  by  the  appel- 
lant in  this  case.  The  affidavit  standing  alone  would  be  very 
unsatisfactory,  but  when  the  affiant  is  required,  as  a  conditioa 
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of  the  remission  of  the  tax  wrongfully  assessed^  to  give  under 
oath  a  list  of  all  his  property  liable  to  taxation,  he  is  placed  in 
a  condition  in  which  few  persons  with  any  claims  to  respon- 
sibility would  dare  swerve  from  the  truth.  Our  lists  of  prop- 
erty for  the  purposes  of  taxation  are  made  upon  far  weaker 
testimony  than  that.  Sec.  18  of  said  chapter  57  Misc.  Laws 
provides  that  "  it  shall  be  the  duty  of  every  assessor  to  swear 
every  person  subject  to  taxation,  to  give  a  true  account  of  his 
or  her  knowledge  and  belief ;  and  should  any  person  or  per- 
sons, when  so  required,  refuse  to  testify  as  aforesaid,  the  as- 
sessor shall  ascertain  the  taxable  property  of  such  person  or 
persons,  from  the  best  information  to  be  derived  from  other 
sources."  This  provision  is  less  effectual  in  eliciting  the  fact, 
for  the  reason  that  the  taxpayer  is  able  to  elude  taking  the 
oath,  though  Sec.  28,  same  chapter,  subjects  him,  in  case  of  a 
refusal  to  furnish  a  list  under  oath,  to  a  forfeiture  of  twenty 
dollars,  and  the  former  section  (Sec.  18)  clearly  indicates  that 
the  other  sources  of  information  to  ascertain  the  taxable  prop- 
erty of  the  person  are  less  satisfactory  than  the  oath  of  a  per- 
son to  give  a  true  account  of  his  or  her  property.  So  also 
does  section  28.  Otherwise,  we  may  infer  that  the  legislature 
would  not  have  fixed  a  penalty  for  not  furnishing  under  oath 
a  list  of  property  liable  to  taxation.  The  federal  system  of  in- 
come taxation  was  carried  out  in  a  similar  manner.  There  is, 
therefore,  no  force  whatever  in  the  argument  that  Section  99 
of  the  statute  ought  not  to  be  construed  as  mandatory  upon 
the  sheriff  to  remit  the  wrongful  tax,  in  consequence  of  any 
pernicious  effect  arising  from  such  a  construction.  (^Living- 
ston  V.  Hollenhech^  4  Barb.  9.)  It  is  a  wholesome  provision  of 
law,  intended  to  prevent  oppression  and  wrong,  and  is  securely 
guarded  against  mischievous  results  ;  more  so,  by  far,  than  if 
the  construction  contended  for  by  respondent's  counsel  were 
to  be  adopted. 

As  has  been  suggested,  however,  the  word  "  may  "  is  used 
in  the  section  made  applicable  to  the  duty  of  the  sheriff  in  the  . 
remission  of  the  portion  of  the  tax  wrongfully  assessed,  in- 
stead of  the  word  "shall,''  and  ordinarily  it  would  import  that 
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the  duty  imposed  was  directory.  But  when  the  public  interest 
18  concerned,  or  the  rights  of  third  persons  are  affected,  the 
two  words  are  construed  to  mean  the  same  thing.  This  rule 
is  too  well  settled  to  require  a  citation  of  authorities  to  sustain 
it.  It  is  only  necessary  to  consider  whether  it  is  applicable  to 
the  case  under  consideration,  and  I  am  of  the  opinion  that  it 
is.  The  public  interest  is  concerned  just  as  much  in  prevent- 
ing a  wrong  to  a  citizen,  as  in  exacting  from  him  the  payment 
of  a  lawful  obligation.  The  highest  duty  of  the  public  is  to 
prevent  injustice,  and  what  could  be  a  greater  wrong  than  to 
extort  from  a  member  of  the  community,  under  the  form  of 
law,  that  which  he  did  not  owe — an  illegal  and  void  claim.  It 
would  be  incompatible  with  the  principles  of  a  free  govern- 
ment, and  consistent  only  with  tyranny.  The  appellant's  in- 
terest, of  course,  is  concerned  in  the  respondent's  discharge  of 
the  duty.  He  was  unlawfully  required  to  pay  nearly  four 
hundred  dollars,  and  he  had  a  right  to  demand  that  the  re- 
spondent, as  a  public  officer,  promptly  observe  a  duty  which 
the  law  imposed  upon  him  by  virtue  of  his  oflBce.  He  had 
full  right,  under  that  law,  to  demand  that  the  sheriff  remit  the 
excess  of  taxes  wrongfully  assessed  against  him,  and  which  the 
former  was  attempting  to  compel  a  forced  payment  of.  The 
government  that  would  refuse  to  shield  him  from  so  unjust  an 
exaction,  would  not  deserve  any  revenue  whatever. 

It  has  been  made  a  question  whether  the  writ  of  mandamus 
was  the  proper  remedy.  That  question  usually  arises  where 
any  extraordinary  remedy  is  applied.  Theories  have  been  fre- 
quently advanced  in  such  cases,  which,  if  maintained,  would 
render  that  class  of  remedies  wholly  impracticable.  The  writ 
of  mandamus,  as  it  it  is  termed  in  our  code,  may  be  issued  to 
any  inferior  court,  corporation,  board,  officer  or  person,  to  com- 
pel the  performance  of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  station.  The  gist  of 
the  remedy  is,  to  compel  the  performance  of  a  duty  resulting 
from  an  office,  trust  or  station,  in  order  to  prevent  a  failure  of 
justice.  It  will  not  issue  where  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law.     The  code 
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BO  declares,  but  the  same  result  would  follow  if  there  were  no 
such  provision.  Nor  will  it  be  issued  to  control  the  judicial 
discreiion  of  a  court,  board,  officer,  or  person  ;  but  will,  when 
tliey  refuse  to  act,  set  them  in  motion.  Subject  to  these  quali- 
fications, the  remedy  by  mandamus  is  as  ample  and  complete  as 
any  remedy  given  by  law;  andj  in  my  opinion,  was  a  very 
appropriate  remedy  in  this  case.  The  respondent,  as  tax  col- 
lector, was  endeavoring,  under  a  tax  roll  and  warrant  issued 
to  him,  to  enforce  the  payment  of  taxes.  Nearly  four  hun- 
dred dollars  of  the  amount,  according  to  the  said  affidavit 
and  petition,  had  either  been  assessed  upon  property  the  appel- 
lant did  not  own,  or  upon  property  not  within  the  jurisdiction 
of  the  assessor  of  Benton  County.  The  appellant  was  power- 
less ;  he  must  either  submit  to  the  illegal  exaction,  or  allow  his 
property  to  be  sold  to  satisfy  it.  Said  section  of  the  statute 
herein  set  out  made  it  the  duty  of  the  respondent,  as  sheriff,  to 
remit  the  illegal  tax,  upon  the  appellant's  doing  certain  acts 
which  he  fully  complied  with  ;  and  it  is  idle,  under  the  cir- 
cumstances, to  contend  that  the  writ  should  not  have  issued 
to  compel  the  performance  of  the  duty.  The  judicial  discretion 
of  the  sheriff  in  the  matter,  if  he  had  any,  could  not  have  been 
controlled  by  the  writ ;  but  what  discretion  could  he  have  had 
in  the  premises  ?  He  was  required  to  perform  a  simple  act, 
was  empowered  to  do  it,  and  was  fully  indemnified  against  any 
consequences  arising  therefrom.  He  had  a  right  to  require  the 
appellant  to  comply  with  the  condition  of  the  statute  referred 
to,  and  his  refusal  after  the  performance  was  a  contumacy  of 
the  law  he  had  sworn  to  suj^port.  Unless  the  officers  of  the 
law  respect  it,  I  do  not  know  who  could  be  expected  to  do  so. 
The  judgment  appealed  from  should  be  reversed,  and  the 
case  remanded,  with  directions  to  issue  the  writ  prayed  for  in 
appellant's  said  petition. 

LoBD,  J. — I  have  been  unable  to  find  any  statute  or  decided 
cases  which  throw  much  light  upon  the  question  involved.  I 
concur  in  the  result  with  some  reluctance. 


Stbahan,  J.,  did  not  sit  in  this  case. 
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(Filed  Ootober  11, 1886.] 

HENRY  TRABANT  v.  OTTO  RUMMELL. 

ATTACH]tX2iT—GoifTRACT.— Under  a  atatute  which  provides  that  the  plain- 
tiff may  have  the  property  of  the  defendant  attached  "  in  an  action  np- 
on  a  contract,  express  or  implied,  for  the  direct  payment  of  money,  which 
contract  is  made  or  is  payable  in  the  state,"  if  the  contract  in  suit  was  not 
made  in  this  state,  there  must  be  an  express  stipulation  that  it  shall  be 
paid  in  this  state,  to  entitle  a  party  to  an  attachment  upon  it.  And  it  seems 
a  subsequent  promise  to  pay  here  would  not  change  the  rule  in  a  suit 
brought  upon  the  original  contract. 

Ck>K8TiiucTiOK  OF  STATUTE.— It  is  a  familiar  rule  that  the  legislature,  in 
adopting  a  statute  of  another  state,  adopts  with  it  the  Judicial  oonstruction 
of  that  state,  as  understood  at  the  time. 

Multnomah  County.     Plaintiff  appeals.    Affirmed. 
S,  SUUn  and  J.  C  Moreland^  for  Appellant. 
Alex.  Bemsteinj  for  Respondent. 

Lord,  C.  J. — ^The  plaintiff  brought  an  action  against  the 
defendant  on  a  promissory  note,  which  is  as  follows  : 

«  $800.  Oakland,  Cal.,  Dec.  1, 1877. 

"  On  demand,  I  promise  to  pay  Henry  Trabant  eight  hundred 
(?800)  dollars,  money  received,  with  interest  at  six  per  cent, 
per  annum.  Otto  Rummell." 

Upon  an  afBdavit  setting  forth  the  above  note,  and  the  un- 
dertaking in  such  case  required  being  filed,  a  writ  of  attach- 
ment was  issued,  and  certain  propert}'  of  the  defendant  Rum- 
mell was  levied  upon.  Thereafter,  and  on  the  12th  day  of 
July,  1884,  the  defendant  Rummell  confessed  judgment  in  favor 
of  the  plaintiff  Trabant,  and  a  judgment  order  was  duly  enter- 
ed on  that  date,  together  with  an  order  to  sell  the  property 
theretofore  attached.  On  the  10th  day  of  July,  1884,  and  be- 
fore the  plaintiff  Trabant  liad  recovered  judgment  against  the 
defendant  Rummell,  Hexter  &  May  brought  an  action  against 
the  defendant  Rummell ;  filed  the  required  afiidavit  and  under- 
taking; and  a  writ  of  attachment  was  issued,  which  was  duly 
executed  by  levying  upon  the  same  property  which  bad  been 
XIV.  0EWJ.-2, 


14 

17 

21  306 

12* 

56 

28* 

9 

14 

171 

23 

1» 

12* 

56^ 

35*  1781 

14 

17 

a26 

80 

12* 

&• 

37» 

63 

18  Trapaxt  v.  Rummell.  [Sup.  Ct. 


Opinion  ci  the  Court— Lord,  G.  J. 


attached  by  tlie  plaintiff  Trabmt.  Thereafter  Hexter  &  May 
duly  recovered  judicnjent  air:un<t  the  defendant  liummell,  and 
ail  order  issued  that  the  attached  property  be  sold  to  satii*fy 
said  judgment,  Subsequently,  and  during  the  same  term  of 
the  court,  on  an  order  to  show  cause,  it  was  ordered  "that 
the  judgment  order  entered  in  the  case  of  Trabant  v.  Hummelt 
be  modified,  and  that  the  clerk  pay  the  money  in  his  hands  to 
Hexter  &  May,  etc.,"  which  is  the  order  from  which  this  ap- 
peal is  taken. 

There  is  but  one  questi  m  which  we  are  required  to  consider 
on  this  record :  Was  the  plaintiff  Trabant  entitled  to  a  writ  of 
attachment  in  an  action  on  the  contract,  as  alleged  and  set 
forth  ?  Under  the  statute  of  this  state,  the  remedy  by  attach- 
ment is  given  upon  those  contracts  for  the  direct  payment  of 
money  which  are  made,  or  are  payable,  in  this  state.  If  the 
contract  is  not  made  in  this  state,  there  must  be  an  express 
stipulation  that  it  shall  be  paid  in  this  state,  to  entitle  a  party 
to  a  writ  of  attachment  in  an  action  upon  it.  This  has  been 
directly  adjudicated  under  a  statute  of  like  import,  and  from 
which  our  statute  is  presumed  to  have  been  taken.  lu  Dulton 
V.  Shelton  &  Marston^  3  Cal.  2015,  the  court  say : 

^^  It  is  argued  that,  although  the  contract  was  not  made  nor 
is  by  its  terms  payable  in  this  state,  yet  because  the  defend- 
ants reside  here,  and  the  action  is  transitory,  that  therefore  it 
is  payable  here,  and  entitled  to  the  attachment.  This  con- 
struction would  annul  every  distinction  which  is  contemplated 
by  the  language  of  the  act.  All  actions  or  contracts  for  the 
payment  of  money  are  transitory ;  and  so  the  words  of  the  act 
'  is  made  or  is  payable  in  this  state,'  would  have  no  mean- 
ing. The  universally  admitted  rule  of  construction  requires 
effect  to  be  given,  if  possible,  to  every  part  of  the  law.  We 
can  only  follow  the  rule  in  this  case  by  denying  the  right  of 
attachment,  except  where  the  contract  is  made  within  this 
state ;  or,  if  made  without  it,  then  accompanied  by  a  stipula- 
tion between  the  parties  to  it  that  the  money  is  to  be  paid 
here.  A  subsequent  promise  to  pay  here  cannot  affect  the 
question  in  any  manner,  when  the  suit  is  brought  upon  the 
original  contract." 
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More  recently,  however,  this  same  statute  has  been  re-exam- 
ined by  the  court,  upon  a  point  quite  identical  with  that  under 
consideration.  (See  JEck  v.  Hoffman^  55  Cal.  501.)  The  conten- 
tion there  was  as  here,  that  although  the  bills  were  drawn 
at  one  place  in  Germany,  and  payable  in  the  same  country 
on  their  dishonor  they  become  payable  wherever  the  defendants 
might  be  found.     To  this  argument  the  court  responded : 

^'That  is  true  in  a  general  sense,  but  that  is  not  the  sense 
in  which  the  phrase  '  is  made  or  is  payable  in  this  state '  is 
used  in  the  statute.  If  a  contract  is  not  made  in  this  state, 
(here  must  be  an  express  stipulation  that  it  shall  be  paid  in 
this  state,  to  authorize  the  issuance  of  an  attachment  in  an  ac- 
tion upon  it.  That  was  settled  more  than  a  quarter  of  a  cen- 
tury ago,  in  Dulton  v.  Shelton^  3  Cal.  206;  and  although 
there  have  been  several  revisions  of  the  statute  since,  and 
changes  have  been  made  in  the  very  sections  containing  the 
clauses  construed  in  that  case,  these  clauses  have  remained 
unchanged.  Upon  well  settled  principles,  the  court  must  re- 
gard the  construction  given  to  the  statute  in  that  case  as  a 
correct  interpretation  of  the  intention  of  the  legislature.  Oth- 
erwise, that  body  would  have  changed  the  statute  in  that  re- 
spect." 

These  authorities  bear  directly  upon  the  questions  presented 
here ;  and,  independent  of  their  intrinsic  merits,  they  derive 
additional  weight  from  the  familiar  rule  of  construction,  that 
the  legislature,  in  adopting  the  statute  of  another  state, 
adopted  along  with  it  the  judicial  construction  of  that  state 
as  understood  at  the  time. 

Upon  this  same  statute,  but  directed  to  another  matter,  this 
rule  of  construction  was  recognized  and  applied  by  this  court. 
(See  Crawford  v.  Roberts^  8  Or.  826.)  Actions  are  usually 
designated  as  ** transitory  *'  or  "local."  When  the  action  is 
transitory,  the  right  of  action  exists  wherever  the  defendant 
may  be  found.  But  a  right  of  action  may  exist  without  the 
right  to  the  aid  of  an  attachment.  That  usually  depends  up- 
on the  existence  of  particular  facts  to  authorize  ils  issuance, 
whicli  must  be   made   to  affirmatively   appear  by   affidavit. 
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Hence,  it  often  happens  that  a  party  maj  have  a  right  of  ac* 
tion  where  he  haa  no  right  to  the  help  of  an  attachment,  for 
the  want  of  the  particular  facts  prescribed  by  the  statute  to 
authorize  it.  This  case  is  illustrative  of  the  difference.  Here 
the  plaintiff  has  a  clear  right  of  action  against  the  defendant 
upon  his  contract,  but  to  entitle  him  to  the  aid  of  an  attach- 
ment, his  contract  must  have  been  made  or  be  payable  in  this 
state.  It  was  made  in  California,  nor  is  there  any  express 
stipulation  it  shall  be  paid  in  this  state;  and,  consequently,  it 
is  not  within  the  terms  of  the  statute  which  authorizes  the  is* 
suance  of  the  writ  of  attachment.  There  was  no  error,  and 
the  judgment  is  affirmed. 


[Ffled  Oct.  11, 1886.] 

WM.  A.  DALY  V.  MULTNOMAH  COUNTY. 

CUHSTlTUTlONAIi    Law— WlTXBSSES— FsES  AND   MlLRA(3B. — ^A   BtattttO  prOTlcl- 

ing  that  "  in  aU  criminal  actions  and  proceedin  ^8,  witnesses  residing 
within  two  miles  of  the  place  of  trial,  or  the  place  where  they  are  required 
to  appear  and  testify,  shall  not  be  entitled  to  receive  either  witness  fees 
or  mileage,"  does  not  contravene  the  constitutional  provision  that  the  par- 
ticular services  of  no  man  shall  be  demanded  without  just  compensation. 
j3amb>-"  Particular  Services."— The  services  of  witnesses  in  such  cases 
are  not  "particular  services  "  within  the  meaning  of  that  clause,  but  are 
of  the  class  of  general  services  which  every  man  is  bound  to  render  for 
the  general  as  well  as  his  own  individual  good. 

Multnomah  County.    Plaintiff  appeals.     Affirmed. 
A>  L*  Fraz^eVy  for  Appellant. 
Henry  E.  McGinn,  for  Respondent. 

LoBD»  C.  J.— -Tills  was  an  action  to  recover  two  dollars  and 
twenty  cents,  for  one  day's  attendance  and  mileage  as  a  wit- 
ness in  a  criminal  action.  Upon  demurrer,  judgment  went  for 
the  defendant,  from  which  this  appeal  is  taken.  The  object 
of  the  action  is  to  test  the  validity  of  an  act  entitled  "  An 
act  to  prescribe  the  fees  of  witnesses  in  Multnomah  County," 
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which  provides  that  ^^  in  all  criminal  actions  and  proceedings 
witnesses  residing  within  two  miles  of  the  place  of  trial,  or 
the  place  where  they  are  required  to  appear  and  testify,  shall 
not  be  entitled  to  receive  either  witness  fees  or  mileage/' 
Session  Laws,  1885,  p.  10.  The  contention  of  the  plaintiff  is 
that  his  attendance  and  mileage,  admitted  to  have  been  per- 
formed in  obedience  to  a  subpoena  issued  in  a  criminal  action, 
are  "  particular  services,"  within  the  meaning  of  the  constitu- 
tion, and  of  which  he  cannot  be  deprived  "  without  j  ust 
compensation,"  and  that  consequently,  the  legislative  act  in 
question  being  in  direct  conflict  with  article  1,  section  18,  of 
the  constitution,  which  declares  ♦  ♦  «  nor  the  particular 
services  of  any  man  be  demanded  without  just  compensation," 
IS  void.  We  are  unable  to  assent  to  this  construction.  In 
Israel  v.  State^  8  Ind.  4U7,  it  was  held  that  the  services  of 
witnesses,  in  criminal  cases,  are  not  "particular  services" 
within  the  meaning  of  the  constitution,  but  are  of  the  class  of 
general  services  which  every  man  is  bound  to  render  for  his 
own  and  the  general  good.  The  court  say  :  "  It  is  as  much 
the  duty  and  interest  of  every  citizen  to  aid  in  prosecuting  a 
crime,  as  it  is  to  aid  in  subduing  any  domestic  or  foreign 
enemy ;  and  it  is  equally  the  interest  and  duty  of  every  citizen 
to  aid  in  furnishing  to  all,  high  and  low,  rich  and  poor,  every 
facility  for  a  fair  and  impartial  trial  when  accused ;  for  none 
is  exempt  from  liability  to  accusation  and  trial.  These  are 
matters  of  general  interest  and  public  concern — <are  vital,  indeed, 
to  the  very  existence  of  free  government,  and  render  the  ser- 
vices of  witnesses  on  such  occasions  matters  of  general  public 
interest,  and  not  particular  in  the  sense  of  the  constitution."  In 
Buchanan  v.  State,  59  Ind.  12,  and  Dills  v.  State,  Id.  18,  the 
construction  given  in  Israel  v.  State,  supra,  that  the  services 
of  witnesses  in  criminal  cases  are  not  "particular  services  '' 
within  the  meaning  of  the  constitution,  that  "  no  man's  partic- 
ular service  shall  be  demanded  without  just  compensation," 
was  referred  to  and  approved,  although  the  court  was  not  of 
accord  in  the  construction  to  be  given  to  this  provision  as  ap- 
plied to  the  services  rendered  by  experts  in  criminal  cases,  with 
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which  we  have  no  concern.  The  services  which  the  plaintiff 
has  rendered  as  witness  in  a  criminal  proceeding,  and  for  whicb 
he  has  brought  this  action,  not  being  **  particular  services,"  for 
which  just  compensation  may  be  demanded  within  the  sense 
of  the  constitution,  but  of  that  class  of  general  services  which 
every  man  is  bound  to  render  for  the  general  as  well  as  his  own 
individual  good,  it  follows  that  the  act  is  not  in  conflict  with 
the  constitutional  provision,  and  that  the  judgment  must  bo 
at&rmed. 
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[FUed  October  19, 1S86.] 

W.  S.  POWELL  V.  D.  S.  &  G.  R.  R.  CO.  bt  al. 

FoBMBB  Appbai/— Law  of  thb  Case.— Th«  legal  propositions  which  hove 
arisen  and  been  decided  on  a  former  appeal,  wlietber  correctly  dew 
cided  or  not,  become  the  law  of  the  case  so  far  as  applicable  to  the  facts 
developed  on  a  subsequent  trial. 

Appeal  f&om  Judgment  on  Demubrer  —  Practice— Answtui  Ovbr.— 
Upon  appeal  from  a  judfj^ent  overruling  a  demurrer,  this  court  will 
not  entertain  a  motion  for  leave  to  plead  over.  Such  application  should 
be  made  in  the  first  instance  in  the  court  below,  and  is  addressed  to  its 
discretion.  This  is  a  judicial  discretion,  however— not  arbitrary— and  is 
always  to  be  exercised  in  furtherance  of  justice. 

Multnomah  County.     Defendant  appeals.     Affirmed. 

Mlis  G.  JSughes^  for  Appellant. 

LJ^  James  K.  Kelly ^  for  Respondents. 

Strahan,  J. — ^This  cause  was  here  on  trial  at  the  last  March 
term  of  this  court,  and  the  same  was  remanded  for  further 
])roceedings.  The  questions  presented  on  this  appeal  were 
then  argued  and  considered  by  the  court,  and  the  general 
principles  of  law  applicable  to  tlie  pleading  demurred  to  were 
stated.  {Powell  v.  Willamette  Vol.  R.  Co.,  13  Or.  446. )  At 
that  time  this  court  sustained  the  demurrer  to  the  complaint 
for  the  particular  objections  that  were  pointed  out,  and  the 
only  question  open  for  consideration  on  this  appeal  was, 
whether  or  not  the  amended  complaint  has  obviated  these  ob- 
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jections ;  and  we  are  of  the  opinion  that  it  has.  Upon  all  other 
questions  presented — and  they  are  numerous — the  former  opin- 
ion of  this  court  is  the  law  of  the  case.  In  Page  v.  Fowler^ 
87  Cal.  100,  the  rule  of  law  that  precludes  the  re-examination 
of  legal  propositions  once  settled  by  the  appellate  court  in  the 
same  case,  is  thus  stated :  ^^  The  legal  propositions  which  arose 
and  were  decided  on  the  former  appeal,  whether  they  were 
correctly  decided  or  not,  have  become  the  law  of  the  case,  so 
far  as  they  are  applicable  to  the  facts  developed  on  the  second 
trial.  There  would  be  no  end  to  the  litigation,  if  the  same 
question  in  the  case,  once  decided  by  the  appellate  court,  were 
open  to  examination  on  every  succeeding  appeal/'  To  the 
same  effect  is  Lvcas  v.  CRty  of  San  Francisco^  28  Cal.  591 ; 
PolacJk  V.  McGrath,  88  Cal.  666 ;  Fko  v.  Cuyas,  48  Cal.  639. 
From  these  views  it  results  that  the  decision  of  the  court  be- 
low in  overruling  the  demurrer  to  the  amended  complaint  was 
right 

The  appellant's  counsel  suggested  at  the  hearing,  that  in 
case  the  decision  overruling  the  demurrer  should  be  sustained 
by  this  court,  the  appellant  should  be  given  leave  by  this 
court  to  answer  over.  The  practice  in  such  cases  has  never 
been  settled.  The  court  in  some  cases  has  granted  such  leave, 
but  we  have  concluded  that  it  would  be  more  consistent  with 
the  authority  and  jurisdiction  of  this  court,  as  established  by 
the  constitution  and  laws  of  the  state,  that  such  application 
should  be  made  in  the  court  below,  leaving  this  court  to  ex- 
ercise only  an  appellate  jurisdiction,  in  case  the  lower  court 
should  abuse  the  discretion  confided  to  it.  We  therefore  an- 
nounce it  as  a  rule  of  practice  in  such  cases,  that  whenever  this 
court  does  not  make  a  final  disposition  of  the  cause,  but  re- 
mands the  same  to  the  court  below,  it  will  be  open  for  that 
court  to  determine  in  the  first  instance  whether  the  defendant 
shall  be  permitted  to  answer  or  not.  This  discretion,  of  course, 
is  a  judicial  discretion — not  arbitrary — and  is  always  to  be 
exercised  in  furtherance  of  justice.  This  cause  will  therefore 
be  remanded  to  the  court  below,  for  such  further  proceedings 
as  may  be  proper.  (McDonald  v.  Cruzeuj  2  Or.  259.) 

All  concur. 
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NORTHERN  PACIFIC  TERMINAL  CO.  v.  CITY  OF 
PORTLAND. 

XnmciPAi*  CoRPOBATioNS— ElMiirKyT  Domain— PowBBs  of  Cttt  Councht— 
STRKBTS.~The  common  council  of  the  City  of  Portland,  in  appropriating 
property  for  the  purpose  of  laying  oat  mad  establishing  streets  and  alleys^ 
is  an  inferior  tribunal,  and  must  comply  strictly  with  every  prerequisite 
of  the  statute ;  and  unless  it  does  so,  its  acts  are  void. 

JSiJCB— Qualification  of  Viiewers.— Under  a  statute  providing  that  in  such 
case  "the  council  shall  appoint  three  disinterested  freeholders  of  the 
city,  no  kin  to  any  owner  or  person  interested  in  any  property  to  be  ap- 
propriated, possessing  the  qualifications  of  jurors  of  the  Circuit  Court  of 
the  County  of  Multnomah,  to  view  such  proposed  street,"  a  finding  by  the 
council  that  the  viewers  "  are  freeholders  within  the  State  of  Oregon^"  and 
'*  disinterested  in  the  property  proposed  to  be  appropriated,*'  is  insuffi* 
cient. 

Savx  —  Paoof  of  Qualifications. — Nor  can  such  delect  be  supplied  by 
affidavit  of  the  viewers  themselves.  The  council  must  appoint  persons 
who  are  qualified ;  and  their  record  must  show  the  facts.  Finding  th  e  facts 
in  the  very  words  of  the  law  is  not  enough.  Such  finding  is  a  conclusion 
of  law,  and  not  a  recital  of  the  facts  on  which  jurisdiction  depends. 

Samx— JuKisDicTiONAL  Facts — Pboof  OF.— A  Statute  providing  that  "  in  all 
actions,  etc.,  concerning  the  opening,  etc.»  of  streets,  all  proceedings  liad 
for  that  purpose  shall  be  presumed  to  have  been  regularly  and  legally 
taken  until  the  contrary  is  shown,"  applies  only  to  proceedings  had  after 
jurisdiction  acquired.  But  in  this  case  all  the  prerequisites  of  the  stat- 
ute are  jurisdictional. 

Baiok—Cbbtificatb  of  CiiKitK  AND  AuuTOBr— EviDBNCK.— The  auditor  and 
olerk  of  the  City  of  Portland  can  make  and  authenticate  by  his  certificate 
copies  of  records  of  which  the  law  makes  him  custodian,  but  beyond  that 
his  certificate  is  without  legal  effect. 

Multnomah  County.    Plaintiff  appeals.    Reversed. 
Joseph  JSimonj  for  Appellant. 
Albert  H.  Tanner j  for  Respondent. 

Stbahan,  J. — This  proceeding  comes  here  on  a  writ  of  re- 
view issued  out  of  the  Grcuit  Court  of  Multnomah  County, 
and  directed  to  B.  L.  Norden,  auditor  and  clerk  of  the  City  of 
Portland.  The  object  of  the  writ  is  to  review  certain  proceed- 
ings of  the  common  council  of  said  city,  in  attemj:ting  to  appro- 
priate some  real  property  owned  by  the  plaintiff  in  the  city, 
for  the  purpose  of  extending  North  Third  street  through  the 
same. 
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The  general  power  of  the  city  to  appropriate  private  proper- 
ty in  said  city  for  the  purpose  of  a  street  extension  is  not  dis- 
puted ;  but  it  is  insisted  by  the  appellant  that  this  can  only  be 
done  by  a  strict  and  precise  compliance  with  the  statute  au- 
thorizing it.  The  charter  of  the  City  of  Portland,  under  which 
these  proceedings  were  taken,  so  far  as  necessary  to  consider 
the  same,  contains  the  following  provisions  : 

"  Sec.  80.  The  common  council  of  the  City  of  Portland 
has  power  and  authority  within  the  city,  whenever  it  deems 
it  expedient,  to  open,  lay  out,  establish  and  widen  streets  and  al- 
leys, and  to  appropriate  private  property  for  that  purpose. 

"  Sec.  81.  Whenever  the  council  shall  deem  it  expedient 
to  lay  out  and  establish  or  widen  a  street  or  alley,  it  shall  di- 
rect the  city  surveyor  to  survey  such  proposed  new  street  or 
alley  *  •  *  and  to  mark  the  boundaries  thereof,  and  to  make 
his  report,  containing  a  plat  of  the  survey,  etc. 

"Sec.  82.  Thereafter,  and  within  thirty  days  from  the 
adoption  of  such  report,  the  council  shall  appoint  three  disin- 
terested freeholders  of  the  City  of  Portland,  no  kin  to  any 
owner  or  person  interested  in  any  property  to  be  appropriated, 
possessing  the  qualifications  of  jurors  of  the  Circuit  Court  of 
the  County  of  Multnomah,  to  view  such  proposed  street,  and 
make  an  assessment  of  damages  and  benefits,  as  provided  in  tlie 
next  following  section  of  this  act     *     *     * 

"  Sec.  84.  If  it  shall  appear  to  the  council  that  tlie  dam- 
ages assessed  are  unreasonable,  or  that  the  benefits  assessed 
are  insufiicient  in  any  respect,  the  council  may  set  aside  such 
view,  and  order  another  view,  under  the  same  regulations  as 
provided  in  case  of  the  first  view.     *     *     *  " 

The  only  recital  in  the  record  made  by  the  council  on  the 
subjects  enumerated  in  section  82  is  as  follows  : 

*'  Whereas  R.  L.  Durham,  C.  C.  Eedman,  and  Edward 
Champion  are  freeholders  within  the  State  of  Oregon,  and  are 
disinterested  in  the  property  and  lands  proposed  to  be  apjjro- 
priated  in  the  opening,  laying  out  and  establishing  of  the  ex- 
tension of  North  Third  street,  from  the  north  line  of  H  street 
to  the  west  line  of  North  Front  street,  in  the  City  of  Portland, 
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County  of  Multnomah,  and  State  of  Oregon — said  extension 
to  be  seventy  feet  in  width — ^and  whereas  said  persons  possess 
the  qualifications  of  jurors  of  the  Circuit  Court  of  Multnomah 
County,  and  are  not  of  kin  to  any  person  owning  or  interested 
in  the  property  to  be  appropriated  for  such  purpose,"  etc. 

The  common  council  of  the  City  of  Portland,  in  exercising 
the  powers  conferred  by  the  charter  relative  to  the  appropria- 
tion of  private  property  for  the  purpose  of  opening,  laying  out 
and  establishing  streets  or  alleys  witliin  said  city,  is  an  inferior 
tribunal^  and  it  must  comply  strictly  with  every  prerequisite 
of  the  statute ;  and  unless  it  does  so  its  acts  are  void.  This 
does  not  seem  to  be  seriously  questioned,  but  it  is  contended 
by  the  city  attorney  that  compliance  is  shown,  and  this  is  the 
question  to  be  determined. 

The  finding  by  the  council  shows  that  *'  R.  L.  Durham,  C. 
C.  Kedman,  and  Edward  Champion  are  freeholders  within  the 
State  of  Oregon.^'  The  charter  requires  that  they  should  be 
"  disinterested  freeholders  of  the  City  of  Portland*^'  It  is  true 
that  it  is  recited  that  they  '^  are  disinterested  in  the  property 
proposed  to  be  appropriated,"  but  this  does  not  show  they  are 
qualified,  for  the  reason  they  may  have  other  interests  to  be 
affected  outside  of  the  property  sought  to  be  appropriated,  and 
so  net  disinterested  freeholders,  within  the  meaning  of  the 
charter.  Again,  they  must  possess  the  qualification  of  jurors 
of  the  Circuit  Court  of  Multnomah  County.  The  finding  in 
the  very  words  of  the  law,  that  they  do  possess  those  qualifica- 
tions, is  not  enough.  Such  a  finding  only  states  a  legal  con- 
elusion  and  is  not  a  recital  of  the  facts,  the  existence  of  which 
alone  authorized  the  common  council  to  act.  In  the  case  of 
State  V.  Officer^  4  Or.  180,  the  language  of  the  record  was  as 
follows :  "  Proof  of  posting  notices  having  been  made  to  the 
satisfaction  of  the  court,"  etc.  '•  Does  this  language,"  says 
the  court,  "  disclose  the  necessary  jurisdictional  facts  to  war- 
rant the  court  in  proceeding?  is  the  question.  Tlie  county 
court,  in  its  proceedings  by  the  location  of  public  highways  to 
condemn  the  lands  of  private  persons  to  public  use,  is  only  re- 
quired to  cause  constructive  notice  to  be  given  by  the  petition- 
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era  of  their  application  for  that  purpose.  This  notice  is  to  be 
given  by  posting  the  same  at  the  time^  at  the  places,  and  in 
the  manner  prescribed  by  law ;  and  the  language  of  the  record 
should  show  affirmatwdy  that  this  law  had  been  strictly  corn- 
plied  with."  (^Kansas  City  &  (7.  B.  H.  H.  Co.  v.  Carrvp* 
hdl,  62  Mo.  685.)  The  court  continues  :  '*  We  do  not  think 
that  it  is  sufficient  to  say  that  proof  of  the  posting  of  the  no- 
tices was  made  to  the  satisfaction  of  the  court.  That  proof 
which  might  satisfy  the  court  might  not- satisfy  the  law."  To 
the  same  effect  is  Fravert  v.  Finfroch,  1  Western  Reporter, 
231 ;  Dick  v.  Wilson,  10  Or.  490 ;  and  to  the  same  effect  id 
Wright  &  Jones  v.  Edwards,  10  Or.  298.  In  that  case  Lord, 
J.,  in  delivering  the  opinion  of  the  court,  said  :  ^^  But  the  case 
is  different,  where  there  is  an  entire  want  of  facts  prerequisite 
to  jurisdiction  disclosed  upon  the  face  of  the  petition.  Then 
the  want  of  jurisdiction  affirmatively  appears,  and  the  sale  can- 
not be  upheld  when  collaterally  assailed.  In  such  case  there 
is  no  room  to  indulge  in  presumptions.  The  petition  is  not  si- 
lent, it  speaks  for  itself.  It  shows  what  was  required  to  give 
jurisdiction  was  not  done,  and  it  is  useless  to  look  beyond. 
The  authority  of  the  court  to  act  was  wanting,  and  the  pro- 
ceedings are  a  nullity."  But  it  is  claimed  that  section  98  of 
the  charter  has  changed  the  rule  of  law  above  suggested. 
That  section  is  in  these  words  : 

"  Sec.  93.  In  all  actions,  suits,  and  proceedings  concerning 
the  opening,  laying  out,  establishing,  or  widening  of  any  street 
or  alley,  under  the  provisions  of  this  act,  all  the  proceedings 
had  for  that  purpose  shall  be  presumed  to  have  been  regularly 
and  legally  4aken  until  the  contrary  is  shown." 

In  construing  a  similar  section  in  Van  Zant  v.  The  City  of 
Portland,  6  Or.  895,  this  court  said  :  "  We  think  that  the  cor- 
rect construction  of  the  section  is,  that  after  jurisdiction  of  the 
subject  matter  and  property  is  acquired,  without  which  there 
could  be  be  no  assessment  or  levy,  the  subsequent  proceedings 
will  be  presumed  regular,  and  duly  done  or  taken,  until  the 
contrary  is  shown."  Here  we  hold  that  all  of  the  prerequi- 
sites of  the  statute  are  jurisdictional,  and  must  be  complied 
with,  or  else  the  property  is  not  appropriated. 
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One  other  question  was  suggested,  but  we  think  the  record 
does  not  sufficiently  disclose  the  facts  to  enable  us  to  consider 
it.  It  is  said  that  the  phiintiff  has  received  from  the  City  of 
Portland  the  amount  of  money  specified  in  the  report  of  the 
viewers ;  but  this  fact  does  not  appear  in  the  record.  The 
only  reference  to  it  is  in  a  certificate  made  by  the  auditor  and 
clerk  of  the  city ;  but  we  are  unable  to  find  any  authority  in 
tiie  city  charter,  making  his  certificate  evidence  of  any  facts 
whatever.  He  can  make  and  authenticate  by  his  certificate 
copies  of  all  records  of  which  the  law  makes  him  the  custo- 
dian, but  beyond  this  his  certificate  is  without  legal  effect. 

It  was  also  argued  by  the  city  attorney,  that  the  ufiSdavit 
made  by  the  viewers  supplied  the  omissions  in  the  record  of 
the  proceedings  of  the  common  council.  There  are  two  objec- 
tions to  this  argument.  The  first  is,  that  the  council  must  ap- 
point persons  who  are  qualified,  and  their  record  must  show 
the  facts.  The  persons  appointed  cannot  be  the  judges  of 
their  own  qualifications.  Nor  are  they  authorized  by  the  char- 
ter to  furnish  proof  of  their  qualifications  after  their  appoint* 
mcnt.  The  other  objection  is  that,  as  a  matter  of  fact,  it  does 
not  appear  from  this  afllidavit  that  they  are  "  disinterested 
freeholders  of  the  City  of  Portland."  Their  aflidavit  is  as  fol- 
lows : 

''  I,  R.  L.  Durham  and  I,  C.  C.  Redman,  and  I,  Edward 
Champion,  each  for  himself,  being  first  sworn  on  oath,  say 
that  I  am  a  citizen  of  the  United  States,  and  of  the  City  of 
Portland,  County  of  Multnomah,  State  of  Oregon,  and  above 
the  age  of  twenty-one  years,  of  sound  mind,  and  not  of  kin  to 
any  person  interested  in  any  property  to  be  appropriated  for 
such  proposed  extension  of  North  Third  street,  direct  and 
northerly  from  the  north  line  of  H  street  to  the  west  line 
of  North  Front  street,  in  said  city  ;  and  that  I  will  faithfully 
discharge  ray  duties  as  viewer  of  such  proposed  extension,  and 
as  assigned  me  by  the  resolutions  of  the  common  council  of 
the  City  of  Portland;  and  that  I  am  a  freeholder  within  said 
city*  "  R.  L.  Durham. 

"E.  Champio\. 
'"  C.  C,  Redman, 
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^  Subscribed  and  sworn  to  before  me  the  16th  day  of  Janu- 
ary, A.  D.  1886. 

*•  B.  L.  NORDEN, 

"  Auditor  and  Clerk  of  the  City  of  Portland," 

It  is  not  necessary  now  to  consider  what  would  be  the  effect 
of  this  record  if  attacked  collaterally,  or  what  presumptions 
could  be  invoked  to  support  it.  It  is  sufficient  to  say  that  it 
is  directly  attacked  by  this  proceeding,  and  it  must  stand 
or  fall  by  what  it  contains.  (  Va7i  Zant  v.  The  City  of  Port* 
landy  supra.)  It  follows  that  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  the  court 
below,  not  inconsistent  with  this  opinion. 


[Filed  October  20, 1886.] 

J.  H.  FISK  V.  D.  V.  B.  HENARIE  et  al. 

Pabties— Joinder  of— Judgment  Against  Pabt  Only.— In  an  action  against 
several  upon  a  joint  obligation,  where  all  the  defendants  have  been 
served,  judgment  may  be  had  against  any  or  either  of  them  severally, 
Tvhere  the  plaintiff  would  be  entitled  to  such  judgment  if  such  defendants 
had  been  sued  alone.  But  this  rule  does  not  authorize  a  recovery  against 
a  imrt  of  the  defendants  in  such  case,  where  the  others  are  also  liable. 

Same— Contract— Tenancy  in  Common.— "Where  several  tenants  in  common 
of  land  jointly  contract  with  a  broker  for  the  sale  thereof,  they  are  prop- 
erly joined  in  an  action  for  the  breach  of  such  contract,  unless  it  appears 
that  such  agreement  was  made  in  regard  to  their  several  interests.  It  is 
their  agreement  that  determines  their  liability,  and  not  the  fact  that  they 
owned  several  and  unequal  interests  in  the  land. 

Supreme  Court— Appeal  — Jurisdiction  on.— This  court  can  reverse,  af- 
firm, or  modify  judgments  appealed  to  it  from  circuit  courts,  and  direct  a 
new  trial  when  proper  to  do  so  ;  but  it  has  no  right  to  pass  upon  questions 
in  advance  of  thoae  courts,  and  must  confine  its  action  to  determinations 
already  had. 

Multnomah  County.     PlaintiflE  appeals.     Reversed. 

H.  Y.  Thompson^  Oeorge  H.  Durham^  and  George  H.  Wil- 
liams,  for  Appellant. 

The  designation  of  Mrs.  Martin  in  the  complaint  as  guar- 
dian is  mere  descriptio  personce.  Her  liability  upon  the  con- 
tract is  personal.     i^Rollirui  v.  Marshy  128  Mass.  116.) 
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A  motion  for  judgment,  notwithstanding  the  verdict,  and  a 
motion  for  a  new  trial,  are  inconsistent  remedies;  and  the 
mover  must  elect  which  of  his  remedies  he  will  pursue,  and 
thereafter  he  is  precluded  or  estopped  from  resorting  to  the 
other.  {Bughes  v.  Dundee  Trust  Co.,  28  Fed.  Rep.  43  ; 
Bennett  v.  Van  SycJcel^  18  N.  Y.  488 ;  Sanger  v.  Hood,  3 
John's  Ch.  416.) 

The  code  has  changed  the  rule  in  relation  to  judgment  in 
actions  upon  joint  contract,  by  allowing  a  judgmejit  to  be 
taken  against  the  party  or  parties  shown  to  be  liable,  when 
the  others  are  not  liable.  (^General  Laws  of  Oregon,  117 
and  154  ;  Nixon  v.  Doyyn&g,  49  Iowa,  169  ;  Ah  Lep  v.  Gong 
Choy,  13  Or.  205.) 

James  K.  Kelly,  for  Respondents. 

Tenants  in  common  cannot  jointly  maintain  an  action  to  re- 
cover the  possession  of  land  owned  by  them  as  tenants  in  com- 
mon, and  no  one  has  authority  to  contract  for  or  bind  his  co* 
tenants,  unless  expressly  authorized  to  do  so.  Each  tenant  in 
common  is  responsible  for  his  own  contracts,  and  not  for  the 
contracts  of  his  co-tenants  or  coK>wner8.  (EwelPs  Evans  on 
Agency,  26*,  28*  ;  Coe  v.  Harahan,  8  Gray,  198 ;  Freeman, 
Co-tenancy,  §  209.)  It  is  admitted  that  Donohue  was  improperly 
made  a  defendant.  But  if  the  verdict  is  set  aside  as  to  him, 
it  must  be  as  to  all.  (^Storrrdalce  Town  v.  Iowa  Falls  Co.,  62 
Iowa,  489.)  In  order  to  perform  his  part  of  the  contract  he  was 
bound  to  prove  one  of  two  things  :  either  that  the  persons  pro* 
cured  by  Fisk  to  purchase  the  property  were  able  to  purchase 
it,  and  ready  and  willing  to  do  so  on  the  terms  proposed  by  de- 
fendants, and  that  when  they  were  produced,  and  offered  to 
pay  the  price  agreed  on,  the  defendants  refused  to  complete  the 
sale  (^Fisk  v.  Henarie,  13  Or.  156  ;  McGavoch  v.  Woodlief, 
20  How.  U.  S.  227) ;  or,  if  no  purchase  money  was  paid  as 
above  stated,  then  that  he  produced  the  proposed  purchasers, 
who  entered  into  contract,  which  was  binding  on  both  parties 
to  it,  and  which  could  be  enforced  at  law  against  the  pur- 
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chasers.  (^Finnerty  v.  Fritz^  5  Colorado,  179 ;  Ftmberly  v. 
Henderson^  29  Md.  515.)  In  cases  where  an  act  is  to  be  done 
by  a  third  party,  to  entitle  a  plaintiff  to  recover  money,  it  is  not 
enough  for  such  plaintiff  to  aver  that  he  has  performed  all  the 
conditions  of  the  contract ;  he  mast  set  forth  the  contract  in 
substance,  or  in  h(BC  verba;  aver  the  performance  of  it  on  his 
part,  and  the  breach  on  part  of  defendants.  (Bliss  on  Code  PL, 
Sees.  801, 302 ;  Estes  PI.,  230,  §  89 ;  Id.  626,  §  4 ;  Spear  v.  Downr 
ing^  84  Barb.  523.)  Ilad  the  pleader  stated  what  were  the 
conditions  of  the  contract,  the  complaint  would  have  been 
fatally  defective  on  demurrer.  (^Kimberly  v.  Henderson^  29 
Md.  515 ;  Finnerty  v.  FrUz,  5  Colo.  179;  Bliss  Code  PL,  308.) 

TnATEB,  J. — ^The  appellant  commenced  an  action  in  the 
court  below  to  recover  $60,000,  alleged  to  have  been  earned 
by  him  as  a  broker,  in  procuring  a  purchaser  of  certain 
lands,  under  a  contract  with  certain  of  the  respondents.  The 
case  has  been  twice  tried  in  the  lower  court,  and  twice  appealed 
to  this  court.  Upon  the  first  trial  certain  letters  were  offered 
in  evidence  by  the  appellant,  which  the  circuit  judge  excluded, 
and  which  were  claimed  to  establish  the  contract  upon  which 
the  action  was  brought.  Judgment  having  been  rendered 
against  the  appellant  therein,  he  brought  an  appeal  to  this 
court,  and  it  was  reversed,  and  the  case  remanded  for  a  new 
trial.  Upon  said  new  trial  the  appellant  obtained  a  verdict 
in  liis  favor  against  the  respondent.  In  entitling  the  ver- 
dict the  jury  included  the  name  of  Peter  Donohuc,  though 
he  was  dead  at  the  time,  and  his  executors  had  been  made 
defendants  in  the  action. 

Soon  after  the  verdict  was  rendered,  the  respondents  filed 
a  motion  for  judgment  notwithstanding  the  verdict,  and  on  the 
next  day  filed  another  motion  for  a  new  trial.  The  appellant 
during  the  same  time  filed  a  motion  for  judgment  upon  the 
▼erdict  against  all  the  defendants  except  the  executors  of  said 
Peter  Donohuc.  They  were  left  out  of  the  motion,  for  the 
reason,  I  presume,  that  the  verdict  was  rendered  against  Dono- 
hae,  and  not  against  them,  as  before  mentioned.     The  court 
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lieanl  the  said  motions,  and  thereupon  denied  the  motion  for 
judgment  upon  the  verdict,  granted  the  motion  for  judgment 
notwithstanding  the  verdict,  and  said  nothing  about  tlie  one  for 
a  new  trial.  From  the  judgment  notwithstanding  the  verdict 
this  appeal  was  brought. 

Among  the  grounds  of  error  specified  in  the  notice  of  appeal 
is,  "  error  of  the  court  in  refusing  to  allow  the  motion  of  plain- 
tiff for  a  judgment  upon  the  verdict";  and  tins  review  neces- 
sarily involves  aa  examination  as  to  the  correctness  of  that 
ruling.  Tiie  grounds  upon  which  the  circuit  court  granted 
the  motion  for  judgment  notwithstanding  the  verdict,  mu:<t 
have  been  a  supposed  defectiveness  of  the  complaint.  The 
counsel  for  the  respondent  endeavored  at  the  hearing  to  show 
that  it  was  entirely  insufficient,  and  to  uphold  the  decision  of 
tlie  court  for  that  reason  ;  but  this  court,  at  the  former  hear- 
ing before  referred  to,  passed  upon  the  sufficiency  of  this 
complaint,  and  held  that  it  was  not  so  defective  but  that  it 
would  uphold  a  verdict  recovered  thereon.  {Fish  v.  ffenarie^ 
13  Or.  158.)  The  question  that  was  properly  made  at  that  time 
by  the  respondent's  counsel,  was  a  material  question  in  the  de- 
termination of.  that  appeal,  and  this  court  now  regards  itself 
as  bound  by  its  decision  then  made.  Besides,  the  court,  after 
listening  patiently  to  the  counsel  upon  that  point,  is  still  of 
the  same  opinion.  I  think,  therefore,  that  there  were  no 
grounds  upon  which  the  respondents'  motion  for  judgment 
could  properly  have  been  granted.  It  is  claimed  upon  the 
part  of  their  counsel,  that  unless  judgtnent  could  have  been 
recovered  against  all  the  defendants  in  the  action,  it  could  not 
be  recovered  against  any  of  them.  That  used  to  be  the  rule, 
witli  a  very  few  exceptions,  in  actions  upon  joint  contracts ; 
but  the  civil  code  did  away  with  it.  "  If  all  the  defendants 
have  been  served,  judgment  may  be  taken  against  any  or 
either  of  them  severally,  when  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendant  or  defendants,  if  the  action 
had  been  against  them  or  any  of  them  alone,"  is  tlie  language 
of  Subd.  3  of  Sec.  59  of  the  code  of  this  state.  This  I  under- 
stand to  be  the  test,  as  to  when  a  defendant  or  defendants  ia 
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an  action  may  be  dropped,  and  judgment  recovered  against  the 
others ;  that  is,  it  can  be  done  when  an  action  could  have 
been  maintained  against  the  latter  defendants  if  they  had 
been  sued  alone.  This  provision  does  not  authorize  a  recov- 
ery against  a  part  of  the  defendants  in  such  a  case,  where  the 
others  are  also  lial>le,  but  only  when  the  others  are  not  liable. 
If  A  were  to  sue  B,  C,  and  D,  upon  a  joint  obligation,  upon 
which  they  were  all  liable,  and  were  all  served  with  summons, 
he  could  not  recover  against  any  of  them  severally.  lie  must 
recover  against  all  or  none;  but  if  it  should  appear  that 
either  of  them  was  not  a  joint  obligor,  he  could  recover  against 
those  who  were,  the  same  as  though  he  had  sued  them  alone. 
It  is  not  shown  in  the  complaint  that  Peter  Donohue  was  ever 
liable  upon  the  contract  in  suit,  and  consequently  he  or  his 
representatives  could  be  dropped  out  of  the  case  at  any  time, 
and  it  would  not  affect  the  others ;  they  could  be  recovered 
against  the  same  as  if  they  had  been  sued  alone. 

The  respondent's  counsel  contended  that  there  was  no 
cause  of  action  alleged  against  the  defendant,  Eleanor  Martin. 
If  this  were  so,  she  should  have  been  dropped  also ;  but  the 
court  does  not  agree  with  the  counsel  upon  that  point.  Be- 
cause the  plaintiff  alleged  in  the  complaint  that  she  agreed, 
"  as  guardian  of  the  minor  children  "  therein  named,  to  pay  the 
commission,  does  not  render  her  less  liable  to  him  than  if  she 
had  agreed  personally  to  pay  it.  The  case  of  Hollina  v.  Marshy 
128  Mass.  116,  cited  by  the  appellant's  counsel  at  the  hearing, 
supports  this  view. 

Nor  is  the  question  as  to  the  amount  of  interest  any  of  the 
respondents  may  have  had  in  the  land  that  appellant  was  to 
procure  a  purchaser  for  material,  unless  the  agreement  sued 
on  was  made  in  reference  to  their  several  interests.  It  is  the 
agreement  that  determines  the  extent  of  the  respondents'  lia- 
bility in  the  premises,  and  not  the  fact  that  they  were  only 
tenants  in  common,  or  owned  several  or  unequal  interests  in 
the  land.  The  broker,  in  such  a  case,  is  not  obliged  to  stop 
and  find  out  what  interest  his  principal  has  in  the  property  for 
which  he  undertakes  to  procure  a  purchaser.     The  conditions 
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to  be  performed^  and  liability  that  will  be  incurred,  must  nec- 
essarily depend  upon  the  terms  of  the  contract. 

I  can  discover  no  alternative  but  that  the  judgment  must  be 
reversed,  and  the  case  remanded  to  the  court  below,  for  such 
further  proceedings  as  are  consistent  with  the  law  and  the 
practice  of  the  courts  in  such  cases.  It  was  urged  by  the  ap- 
pellant's counsel  upon  the  hearing  with  much  earnestness  that 
this  court,  in  the  event  that  it  reversed  the  judgment,  should 
direct  the  court  below  to  enter  judgment  in  favor  of  the  ap- 
pellant upon  the  verdict ;  while  the  respondents'  counsel  on  the 
other  hand  insisted  that  they  should  be  given  the  right  to  re- 
vive their  motion  for  a  new  trial,  and  have  it  passed  upon  by 
the  latter  court.  We  have  considered  these  questions,  and 
concluded  that  the  jurisdiction  of  this  court,  provided  in  the 
constitution  and  statutes  of  the  state,  does  not  extend  to  such 
matters;  that  it  can  reverse,  affirm,  or  modify  judgments  ap- 
pealed to  it  from  circuit  courts,  and  direct  a  new  trial  when 
proper  to  do  so  ;  but  it  has  no  right  to  pass  upon  questions  in 
advance  of  those  courts,  and  must  confine  its  action  to  deter- 
minations already  had.  The  circuit  court  in  this  case  denied 
the  appellant's  motion  for  judgment  upon  the  verdict,  evident- 
ly for  the  reason  that  it  granted  the  judgment  notwithstanding 
the  verdict.  Its  decision  thereon  should,  therefore,  be  also  re- 
versed. 

The  judgment  of  this  court  is,  that  the  judgment  appealed 
from,  and  the  order  denying  the  motion  for  judgment  upon 
the  verdict,  be  reversed,  for  the  reasons  set  forth  in  the  fore- 
going opinion,  and  that  the  case  be  remanded  for  the  purposes 
before  suggested. 
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AMASA  MOORE  v.  LEVI  KNOTT  et  al. 

Pabtnebshtp — ^EvTOBNGlE — ^BooKS  OF  ACCOUNT. — In  an  action  on  accounts 
due  from  a  partnership,  upon  a  defense  setting  up  that  the  plaintiff 
and  his  assignors  had  agreed  with  the  defendants,  that  the  amounts  due 
f^rom  the  latter  should  be  transferred  to  and  credited  upon  the  account  of 
one  of  said  partners,  and  that  such  transfer  and  credit  had  been  made  ac- 
cordingly; the  partnership  books  are  admissible  in  evidence  to  show  that 
such  agreement  has  been  performed. 

Multnomah  County.  Defendant  Levi  Knott  appeals. 
Keversed,  and  new  trial  ordered. 

H.  T.  Bingham^  for  Appellant. 

H.  jr.  Thompson,  for  Respondent. 

Lord,  C.  J. — It  will  be  sufficient  for  the  purposes  of  this 
case  to  state,  that  the  defendants  Anthony  Moore  and  Levi 
Estcs  and  appellant  Levi  Knott  were  partners,  engaged  in  the 
business  of  manufacturing  and  selling  lumber.  Amasa  Moore, 
Alexander  Moore  and  Albert  Moore  were  employed  to  work 
for  the  firm.  For  value,  Alexander  and  Albert  assigned  their 
claim  for  wages  to  the  plaintiff  and  respondent,  who  brings 
this  action  for  his  own  and  the  assigned  sums  due.  The  de- 
fendants answer,  "  that  on  or  about  the  18th  day  of  March 
1883,  each  of  said  parties,  viz,  this  plaintiff,  Alexander  Moore 
and  Albert  Moore  agreed  and  directed  that  any  balance  to  be 
due  each  of  them  should  be  transferred  to  and  credited  to  the 
account  of  their  brother,  Anthony  Moore,  one  of  the  members 
of  said  partnership  and  a  co-defendant  herein;  and  said  An- 
thony Moore  assented  and  agreed  thereto ;  and  such  credit  and 
transfer  was  accordingly  made,  and  that  said  Anthony  Moore 
was  duly  credited  upon  the  books  and  accounts  of  the  said 
partnership  with  whatever  amounts  were  due  the  said  parties; 
and  that  this  partnership  is  now  obligated  to  pay  the  said 
Anthony  whatever  balances  there  were  due  the  said  Amasa, 
Alexander  and  Albert  Moore.  This  was  denied  in  the  reply. 
On  the  trial,  Levi  Knott  testified  that  at  the  time  of  the  sale  of 
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the  mill  by  the  defendants,  he,  witnoss,  asked  Amasa  Moore, 
the  plaintiff,  and  Alexander  Moore,  vrhat  amount  the  firm 
owed  them  on  account  of  wages ;  what  was  to  be  done  about 
their  wages ;  and  that  they  replied  that  was  all  right,  their  ac- 
counts were  put  into  Anthony  Moore's  account.  The  defend- 
ants then  followed  up  this  evidence  by  offering  the  booke  of 
account  of  the  partnership  business^  and  the  accounts  of  the 
])laintiff  and  his  assignors  therein  ;  but  the  court  ruled  that  the 
books  were  inadmissible.  The  objection  which  was  made  to 
them  is  not  stated  in  the  bill  of  exceptions.  We  think,  under 
the  issue  made  by  the  pleadings,  this  ruling  was  error.  The 
agreement,  as  alleged,  required  that  the  accounts  of  the  plain- 
tiff and  his  assignors  in  the  partnership  books  should  be  tran- 
sferred to  the  account  of  Anthony  Moore,  therein.  The  con- 
tract directed  this  to  be  done.  This  made  the  books,  necessar- 
ily, evidence  of  whether  the  defendants  had  kept  their  promise, 
and  transferred  the  accounts  of  the  plaintiff  and  his  assignors 
according  to  their  engagement.  Now,  after  the  defendants 
had  introduced  evidence  tending  to  establish  the  agreement, 
the  books  were  offered  to  show  that  the  accounts  of  the  plain- 
tiff and  his  assignors  had  been  transferred,  according  to  the 
direction  of  the  agreement.  The  performance  of  this  part  of 
the  contract  could  only  be  shown  by  the  books — it  made  them 
a  link  in  the  chain  of  facts,  necessary  to  be  established  by  the 
defendants  by  the  terms  of  the  agreement.  In  Hoss  v.  BrusiCy 
11  Pac.  R.  760,  it  was  held  that  a  book  of  account  is  admis- 
sible in  evidence  to  prove  that  defendant  had  performed  his 
contract  and  given  plaintiff  the  credit  promised  him.  The 
facts  of  that  case  show  that  on  the  trial  the  defendant  was 
permitted,  against  the  plaintiff's  objection,  to  prove  by  the  in- 
troduction in  evidence  of  certain  books  of  account,  that  de- 
fendant had  Carried  into  the  books  a  credit  of  $250,  to  the  ac- 
count of  plaintiff.     The  court  says: 

"  The  evidence  was  that  the  defendant  agreed  to  give  the 
plaintiff  credit  on  his  account  for  the  sum  of  $250.00  in  pay- 
ment for  said  lot ;  and  in  order  to  prove  that  he  had  kept  his 
contract,  and  given  the  plaintiff  the  credit  in  question,  he  was 


Oct.  1886.]  Danvbrs  v.  Dukkin.  *  87 

Points  decided. 

permitted  to  prove  the  fact  by  his  own  books.  This  was  not 
the  case  of  a  party  making  evidence  for  himself,  as  claimed 
by  plaintift  The  books  were  not  offered  for  the  purpose  of 
establishing  a  claim  against  the  plaintiff,  but  simply  to  show 
that  the  defendant  had  performed  his  contract  and  given  plain- 
tiff the  credit  he  had  promised  him.  Defendant  promised  to 
give  plaintiff  credit  for  $250.00.  That  was  his  contract.  To 
prove  that  he  had  done  this,  he  was  allowed  to  introduce  in  evi- 
dence the  .book  where  the  credit  was  entered.  We  see  no  objec- 
tion to  this.  It  was  like  proving  any  other  act  defendant  had 
promised  to  perform  as  a  condition  on  which  his  right  to  main- 
tain or  defend  the  suit  depended." 

It  is  due,  however,  to  the  learned  counsel  for  the  plaintiff  to 
say  that  he  did  not  deny  that  the  books  were  proper  and  mate- 
rial evidence,  but  he  sought  to  avoid  the  error  complained  of 
on  the  ground  that  there  was  nothing  in  the  bill  of  exceptions 
to  show  that  the  books  offered  in  evidence  had  been  identified 
as,  or  were  the  firm  books  of,  the  defendants;  and  as  the  ob- 
jection to  the  books  is  not  stated  in  the  bill  of  exceptions,  that 
the  court  will  not  assume  anything  for  the  purpose  of  declar- 
ing error,  if  there  is  any  ground  upon  which  it  would  appear 
from  the  record  to  be  proper  to  exclude  the  books.  But  we 
think  the  bill  of  exceptions  identifies  the  books  offered  in  evi- 
dence as  the  firm  books  of  the  defendants,  beyond  all  contro- 
versy. It  is  written  in  them  that  they  were  such.  The  judg- 
ment must  be  reversed  and  a  new  trial  ordered. 


[Filed  October  25, 1886.]  \'}i   M 
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AfPKAir— Ebbor  Must  Affibmatively  Appbab.— Tlils  court  does  not  pre- 
same  error  by  inference  from  the  record,  nor  declare  it  except  when  it 
is  made  to  affirmatively  appear. 

FOBCIBLB   EWTBY   AND    DETAIirBB— APPEAL   IN— UnDBBTAKING    ON.— On    ap- 

peal  by  a  defendant  from  a  judgment  against  him  in  an  action  of  forcible 
entry  and  detainer,  the  giving  of  the  undertaking  for  payment  to  the 
plaintiff  of  twice  the  rental  value  of  the  property,  etc.,  prescribed  in  Sec. 
10,  C.  23,  Misc.  Laws,  is  a  prerequisite  to  the  right  of  appeal. 
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Multnomah  County.     Defendant  appeals.     Affirmed. 
H.  T.  Bingham  and  Cornelius  Taylor^  for  Appellant. 
Williams  <&  Willis,  for  Respondent. 

Lord,  C.  J. — This  is  an  action  of  forcible  entry  and  detain- 
er, in  which  the  plaintiff  and  respondent,  after  trial  in  the 
justice's  court,  obtained  judgment  against  the  defendant  and 
appellant  for  restitution  of  property.  From  this  judgment  the 
defendant  appealed  to  the  circuit  court.  In  that  court,  the 
plaintiff  moved  to  dismiss  the  appeal,  which  was  granted,  and 
this  appeal  Is  from  the  order  of  dismissal  entered  therein.  The 
order  of  dismissal  in  the  court  below  was  based  on  the  grounds 
(1)  want  of  sufficient  undertaking  for  costs  of  appeal,  and  (2) 
want  of  a  sufficient  undertaking  for  double  the  rental  value  of 
the  land  during  the  pendency  of  the  appeal. 

It  appears  by  the  record  that  when  the  motion  of  the  plain- 
tiff to  dismiss  came  up,  and  after  the  argument,  the  defendant, 
to  obviate  the  defects  of  the  undertakings  already  filed,  asked 
leave  to  file  new  undertakings,  which  the  court  refused  to  allow. 
Whether  these  last  undertakings  were  sufficient,  or  such  as 
would  meet  the  requirements  of  the  law  upon  inspection,  we 
are  unadvised  by  this  record,  as  they  have  not  been  incorpo- 
rated in  it.  Assuming  that  the  undertakings  offered  were  suffi* 
cient,  :md  in  time,  and  that  the  court  in  such  case  ought  to 
have  granted  the  leave  asked,  it  is  not  possible  for  us  to  say  so 
unless  the  record  discloses  such  a  state  of  facts  to  exist.  We 
do  not  presume  error  by  inferences  from  the  record,  nor  do  we 
declare  it,  except  when  it  is  made  to  affirmatively  appear. 
The  object  of  the  record  is  to  disclose  so  much  of  the  facts  or 
matter  involved  as  will  show  in  what  the  alleged  error  consists, 
and  unless  this  be  done,  the  court  here  cannot  intelligibly  apply 
or  declare  the  law,  much  less  review  and  determine  whether 
there  was  error  in  the  action  of  the  court  below  in  the  premi- 
ses. Besides,  in  actions  of  this  character  the  statute  prescribes 
the  observance  of  certain  requirements,  without  which  no  appeal 
can  be  upheld.   It  provides  that  "  no  appeal  shall  be  taken  by 
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the  defendant  from  such  judgment,  until  the  defendant  shall, 
in  addition  to  the  undertaking  now  required  by  law  upon  ap- 
peal, give  an  undertaking  to  the  adverse  party,  with  two  sure- 
tics,  who  shall  justify  in  like  manner  as  bail  upon  arrest,  for 
payment  to  the  plaintiff  of  twice  the  rental  value  of  the  prop- 
erty of  which  restitution  shall  be  adjudged,  from  the  rendition 
of  such  judgment  until  final  judgment  in  said  action,  if  such 
judgment  shall  be  affirmed  on  appeal."  Misc.  Laws,  p.  615, 
Sec.  10.  In  our  judgment,  the  giving  of  this  undertaking  is  a 
prerequisite  to  the  right  of  appeal.  This  undertaking  is  a 
6|)ecial  one  for  rent,  and  must  be  given  in  addition  to  the  un- 
dertaking now  required  by  law  upon  appeal  in  ordinary  cases. 
The  language  of  the  statute  is  in  denial  of  the  right  of  appeal 
unless  this  undertaking  is  given.  ^^  No  appeal  shall  be  taken,'* 
it  declares,  ^'  until  the  defendant  shall  in  addition,  etc.,  give 
this  undertaking,"  or  in  a  word,  perform  the  condition  of  the 
statute.  To  make  this  provision  efficacious,  and  fulfil  the  re- 
quirements of  the  law,  it  must  be  enforced  in  cases  or  actions 
of  this  kind.  As  the  record  before  us  does  not  disclose  a  com- 
pliance with  its  requirements,  the  law  requires  us  to  afiirm  the 
judgment,  and  it  is  so  ordered. 


[Filed  October  26, 18S6.] 

J.  n.  BURKHART  v.  ESTELLE  M.  HOWARD  bt  al. 

BoxD  FOR  Deei>— Vendor  and  Vender.— It  eeems  that  the  effect  of  a  bond 
for  a  deed  is  to  transfer  the  equitable  title  in  the  property  to  Uie  vendee, 
and  that  the  vendor  holds  the  le^l  title  merely  as  security  for  the  sujn 
named  therein. 

Same— Mortgage. — Where  the  obligor  in  such  a  bond,  conditioned  to  convey 
on  the  payment  of  the  vendee's  note  for  the  purchase  price,  afterwards 
mortgages  the  land  to  a  third  person,  such  mortgage  transfers  to  the 
mortgagee  the  security  held  by  the  former  to  the  extent  of  the  mortgnge. 

Same— Assignee  After  MATURriT— Notice.— In  such  case,  the  asssignee, 
after  maturity,  of  the  vendee's  note  for  the  purchase  price  of  the  property, 
would  have  no  greater  right  tlian  his  iM^ignor  ;  and  this,  notwithstanding 
the  mortgage  was  not  recorded  till  after  the  assignment  of  the  note. 

Linn  County.    PlaintifiE  appeals.     Modified. 
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Argoment  for  Be0pondente. 


Charles  E.  Wolverton  and  O.  H.  Irvine^  for  Appellant. 

The  effect  of  a  title  bond  is  to  transfer  to  the  obligee  the 
equitable  title  to  the  land,  while  the  obligor  reserves  the  legal 
title  as  security  for  the  purchase  price.  It  is  in  the  nature  of 
a  mortgage.  (Adams  Eq.,  135*,  139*;  Shcpwv.  CharriberSj^S 
Mich.  355  ;  Peters  v.  Beverley^  19  Peters,  533  ;  Williams  v. 
JV.  J.  Southern  H.  R.  Co.j  29  N.  J.  Eq.  320  ;  Champion  et 
al.  V.  Brovm  and  Brovyn^  6  John  Ch.  398 ;  Moore  v.  Burrows^ 
34  Barb.  173  ;  Hanshorough  v.  Peck^  5  Wal.  506  ;  1st  Jone» 
Mortgages,  Sec.  225  ;  Wing  v.  McDowelU  Walk.  Ch.  [Mich.  ] 
175  ;  Church  v.  Smooth,  39  Wis.  492 ;  Salmon  v.  Hoffman,  2  Cal. 
139 ;  Clarh  v.  Hall,  7  Paige,  382 ;  Smith  v.  Rohinson,  13  Ark. 
533 ;  Merritt  v.  Judd,  14  Cal.  60  ;  Sparks  v.  Hess,  15  Cal. 
186.)  And  the  assignment  of  a  note  for  the  purchase  price 
carries  \yith  it  the  lien.  (Stevens  v.  Chadwick,  10  Kan.  413  ; 
Church  V.  Smith,  39  Wis.  496,  supra  ;  Blair  &  Co.  v.  Morse 
et  a/.,  8  Iowa,  143,  147 ;  Morse  and  Carl  v.  Anglers,  14  Ark. 
628,  stipra  ;  Grigsby  v.  Hair,  25  Ala.  327 ;  Wells  v.  MorroWy 
38  Ala.  125;  Graham  v.  McCamphell,  Meigs  [Tenn.J  52. 
The  equities  arising  from  the  transfer  of  an  overdue  note  to^ 
the  parties,  and  in  favor  of  third  parties,  cannot  be  considered. 
(^Murray  v.  Lylhum,  2  John  Ch.  442 ;  Bloomer  v.  Henderson, 
8  Mich.  402;  De  Witt  v.  Van  Sycle,  29  N.  J.  Eq.  209,  212; 
Putnam  v.  Clark,  29  N.  J.  Eq.  412 ;  Starr  v.  Haskins  et  al.y 
26  N.  J.  Eq.  415  ;  Story  on  Bills,  Sec.  428  ;  Wright  &  Co. 
v.  Let*y,  12  Cal.  257;  Woodruff  v.  Depue  &  Morris,  14 
N.  J.  Eq.  168.) 

L.  Flinn  and  George  E.  Chamberlain^  for  Respondents. 

The  doctrine  that  a  vendor  of  land  has  a  lien  thereon  for 
the  unpaid  purchase  price,  either  before  or  after  conveyance 
absolute,  does  not  obtain  in  this  state.  (Kelly  v.  Ruble,  11 
Or.  92,  and  cases  cited.)  If  it  be  held  that  the  doctrine  diKJS 
prevail,  yet  the  right  is  personal  and  not  assignable.  (Brush 
et  al.  V.  Kinsley  et  aL,  14  Ohio,  21 ;  Jackman  v.  Hallock^  1 
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Id.  320  ;  Green  v.  Demoss,  10  Humph.  871 ;  Dixon  v.  Dixoii^ 
1  Md.  Ch.  Dec.  220 ;  2  Story's  Eq.  Jur.,  Sec.  1227  ;  Hallech 
V.   Smithy  3  Barb.  272 ;  Gilman  v.  Brmon,  1  Mason,  218  ; 

White  V.  Williams^  1  Paige,  606 ;  Welbom  v.  Williamsj  9 
Ga.  89  ;  Baum  v.  Grigshy^  21  Cal.  177  ;  WUliams  v.  Young^ 
Id.  228 ;  3  Pomeroj  Eq.  Jur.,  Sec.  1254,  and  cases  cited ;  1 
White  and  Tudor  Ld.  Cases  In  Eq.  492.) 

Thomas  Monteith,  hj  his  mortgage  to  D.  B.  Monteith,  is 
estopped  to  assert  his  lien  against  the  lots  in  question.  (Bigc- 
low,  Estoppel,  253.)  And  his  assignee,  after  maturity  of  the 
note,  can  have  no  more  extended  right  than  the  assignor. 
(Jack  V.  Davis,  29  Ga.  219  ;  Smith  v.  Rogers,  14  Ind.  224  ; 

Wilson  V.  Bowden^  20  Ark.  151 ;  Bush  v.  Lathrop,  22  N.  Y. 
686;  ShotwellY.  TFe6&,  23  Miss.  376.) 

Thayer,  J. — ^The  record  herein  shows  that  the  appellant,  as 
administrator  of  the  estate  of  Philip  Baltimore,  deceased,  com- 
menced a  suit  in  the  Circuit  Court  for  Linn  County,  to  fore- 
close a  certain  bond  for  a  deed.  lie  alleged  in  his  complaint, 
after  alleging  the  decease  of  said  Baltimore  and  of  his  appoint- 
ment as  administrator  of  the  estate  of  the  deceased,  that  on  the 
19th  day  of  September,  1877,  said  Estelle  M.  Howard  executed 
to  Thomas  Monteith  her  promissory  note  for  five  hundred  dol- 
lars, with  ten  per  cent,  interest  per  annum  from  date,  payable 
as  follows :  The  interest  on  or  before  one  year  from  the  date 
thereof,  one  hundred  dollars  of  the  principal,  and  all  the  inter- 
est due  on  or  before  eighteen  months  from  the  date  thereof, 
and  a  like  payment  of  one  hundred  of  the  principal,  togetlier 
with  all  interest  due,  to  be  made  on  or  before  the  expiration  of 
each  six  months  thereafter,  until  the  whole  sum  of  five  hun- 
dred dollars  and  interest  was  paid  ;  that  at  the  same  time  tho 
Baid  Monteith  executed  to  the  said  Estelle  M.  Howard  a  bond 
with  a  penalty  of  one  thousand  dollars,  conditioned  that  it 
should  be  void  if  said  Monteith  executed  to  her  a  deed  to  lots 
6  and  6  in  block  No.  90,  in  the  city  of  Albany,  in  Linn  Coun- 
ty, Oregon,  on  or  before  the  Ist  day  of  January,  1884,  pro- 
vided she  should  on  or  before  that  date  pay  to  him  the  amount 
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of  the  said  note  and  interest ;  that  bj  mutual  mistake  between 
said  parties  the  premises  to  be  conveyed  were  incorrectly  de- 
scribed in  the  bon^  that  they  should  have  been  described 
therein  as  lots  5  and  6  in  block  No.  90  in  the  Southern  Addi- 
tion to  the  city  of  Albany,  in  Linn  County,  Oregun.  That  the 
said  Estelle  M,  Howard  went  into  immediate  possession  of  said 
lots,  and  ever  since  had  been,  and  then  was,  in  the  actual  and 
notorious  possession  of  them;  that  on  the  5th  day  of  Febru- 
ary, 1884,  the  said  Thomas  Monteith,  for  value,  duly  assigned 
and  transferred  said  promissory  note  to  appellant,  who  became 
the  legal  owner  and  holder  thereof  ;  that  said  Estelle  M.  How- 
ard had  paid  fifty  dollars  thereon,  and  the  interest  to  Septem- 
ber 19,  1878,  and  no  more;  that  the  amount  thereof,  with  the 
interest  thereon  at  10  per  cent,  per  annum  from  said  last  date, 
was  due  and  owing  from  said  Estelle  M.  Howard  to  appellant ; 
that  on  February,  1884,  said  Thomas  Monteith  duly  assigned 
all  his  property,  both  real  and  personal,  including  the  said  lots, 
to  respondent  R.  S.  Strahan,  for  the  benefit  of  his  creditors, 
but  that  said  Strahan  received  the  assignment  with  notice  of 
the  possession  and  rights  of  said  Estelle  M.  Howard ;  that  said 
assignee  and  said  Thomas  Monteith  were  ready  and  willing  to 
make,  execute  and  deliver  to  the  said  Estelle  M.  Howard  a 
good  and  sufficient  deed  to  the  premises,  but  that  she  would 
not  accept  it,  and  refused  to  pay  the  note  ;  that  the  other  re- 
spondents claimed  some  interest  in  the  premises ;  but  that  it 
was  subsequent  and  subject  to  the  interest  of  the  said  Estelle 
M.  Howard.  The  complaint  concluded  with  a  prayer  for  a 
decree  against  said  Estelle  M.  Howard  for  five  hundred  dol- 
lars and  interest ;  for  a  re-formation  of  the  bond  in  reference  to 
the  description  of  the  lots  ;  for  a  sale  of  them,  and  the  primary 
application  of  the  proceeds  to  the  payment  of  said  debt  and  in- 
terest. 

It  further  appears  from  said  record  that  all  the  respondents 
except  said  Estelle  M.  Howard  filed  a  demurrer  to  the  com- 
plaint, which  having  been  overruled,  two  of  them,  said  Stra- 
han and  D.  B.  Monteith,  filed  separate  answers.  The  former 
denied  that  he  was  ready  or  willing,  or  would  at  all,  make,  ex* 
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ecute  or  deliver  to  the  said  Estelle  M.  Howard  a  good  or  suf- 
ficient deed  to  the  lots,  or  that  he  took  or  received  the  assijjn- 
ment  from  said  Thomas  Monteith  subject  to  any  lien  or  rights 
of  appellant  in  or  to  the  lots  ;  alleged  that  the  assignment  was 
made  on  or  about  the  last  day  of  February,  1884  ;  that  said 
Thomas  Monteith,  long  before  he  executed  the  bond,  owed  one 
Ilannon  the  sum  of  four  thousand  dollars,  with  accruing  in- 
terest from  December,  1876,  and  still  owed  it  to  Hannon  ;  that 
it  had  been  reduced  to  a  judgment,  and  presented  for  payment 
as  a  claim  against  the  estate  of  said  Thomas  Monteith,  and 
that  more  than  six  months  had  elapsed  since  the  presentment, 
and  no  objections  had  been  made  to  it ;  and  claimed  that  there- 
by his  interest  as  assignee  in  the  premises  was  prior  to  any  in- 
terest of  the  appellant  therein. 

D.  B.  Monteith,  in  his  answer,  denied  that  his  interest  or 
claim  in  the  premises  was  subsequent  or  subject  to  that  of  the 
appellant  or  of  the  said  Estelle  M.  Howard,  or  that  it  was  ac- 
quired with  any  knowledge  or  notice  of  any  interest  of  the  ap- 
pellant, except  that  he  had  knowledge  of  the  giving  of  the 
bond  set  forth  in  the  complaint;  and  that  Estelle  M..  Howard 
refused  to  pay  said  note  or  any  part  thereof,  except  thirty 
dollars.  And  he  further  alleged  in  his  answer,  that  before  the 
assignment  of  the  note  by  Thomas  Monteith  to  the  appellant, 
lie  executed  with  the  said  Thomas  Monteith,  as  surety  only, 
for  the  sole  use  and  benefit  of  said  Thomas  Monteith,  four  cer- 
tain promissory  notes ;  one  of  them  January  Ist,  1883,  for 
$.j,000,  with  interest  at  ten  per  cent,  from  date,  payable  one 
day  after  date;  two  of  them  October  1st,  1882,  for  $6,000 
each,  with  interest  at  the  same  rate,  and  payable  one  day  af- 
ter date;  and  the  other  on  the  same  day  for  $5,000,  bearing 
the  same  rate  of  interest,  and  payable  at  the  same  time ;  that 
to  secure  him  against  payment  of  said  notes,  the  said  Thomas 
Monteith  and  wife,  on  the  2d  day  of  February,  1884,  before 
tlic  assignment  of  the  note  to  appellant,  executed  under  their 
hands  and  seals  a  mortgage  on  certain  premises  therein  de- 
scribed, which  included  said  lots;  that  said  mortgage  was  duly 
acknowledged  so  as  to  entitle  it  to  record,  and  the  same  was, 
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on  the  11th  of  February,  1884,  duly  recorded  in  the  office  of 
the  clerk  of  the  said  County  of  Linn  ;  that  the  conditions  in 
said  mortgage  having  been  broken,  he,  said  D.  B.  Monteith, 
commenced  a  suit  in  said  circuit  court  against  said  Thomas 
Monteith  to  foreclose  it ;  that  he  obtained  a  decree  at  the  Oc- 
tober term,  1884,  of  said  circuit  court,  foreclosing  said  mort- 
gage, and  directing  the  sale  of  the  mortgaged  premises,  in- 
cluding the  lota  in  question,  to  satisfy  the  sum  of  ?19,002.20, 
and  interest  thereon,  the  amount  adjudged  to  be  due  the  said 
defendant  from  the  said  Thomas  Monteith,  besides  costs,  which 
decree  remained  in  full  force. 

The  case  was  heard  upon  these  pleadings,  and  the  court  de* 
creed  a  dismissal  of  the  complaint,  which  is  the  decree  a[i- 
pealed  from. 

Tlie  apj)ellant's  counsel  contends  that  the  effect  of  the  bond 
executed  by  Thomas  Monteith  to  Estelle  M.  Howard  trans- 
ferred the  title  in  equity  to  the  lots  from  the  former  to  the 
latter ;  that  he  held  the  legal  title  merely  as  a  security  for  the 
payment  of  the  note ;  and  that  when  lie  transferred  the  note  to 
the  appellant,  it  entitled  the  latter  to  the  benefit  of  the  secur- 
ity ;  that  the  transaction  between  said  Monteith  and  Estelle 
M.  Howard  was,  in  effect,  a  mortgage  in  favor  of  the  former 
upon  the  premises  in  question,  to  secure  the  purchase  money, 
and  that  when  the  note  was  transferred,  it  was  as  effectual  to 
transfer  the  security  as  the  assignment  of  a  note  secured  by  a 
mortgage  would  be  to  transfer  the  mortgage.  It  occurred  to 
me  upon  the  hearing  that  said  counsel's  position  was  entirely 
correct  in  principle,  and  I  am  still  of  that  opinion  ;  but  conced- 
ing this  to  be  true,  what  security  had  Thomas  Monteith,  grow- 
ing out  of  the  transaction,  to  transfer,  when  he  assigned  the 
note  to  the  appellant?  He  had  at  the  time  executed  the  mort- 
gage to  said  D.  B.  Monteith  for  about  $19,000,  which  covered 
the  premises  in  question.  That  mortgage  certainly  extended 
to  the  security  he  held  against  the  lots,  and,  it  seems  to  me, 
put  it  out  of  his  power  to  enforce  it  to  the  extent  claimed 
herein.  He  could  not,  on  said  5th  day  of  February,  1884,  at 
the  time  he  assigned  the  note  to  appellant,  have  gone  into  a 
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court  of  equity  and  charged  Estelle  M.  Howard  personally; 
could  not  have  claimed  a  decree  against  her  for  the  debt,  for 
he  had  put  it  out  of  his  power  to  comply  with  the  conditions 
of  his  bond.  He  was  not  in  a  condition  to  execute  to  her  a 
good  and  sufficient  deed  to  the  lots,  and  could  not  equitably 
require  her  to  pay  the  debt.  Again,  he  could  not  resort  to 
the  security,  as  he  had  pledged  that  to  D.  B.  Monteith  ;  except 
in  subordination  to  the  rights  of  D.  B.  Monteith,  under  the 
mortgage  he  had  executed  to  him.  And  if  Thomas  Monteith 
were  not  in  a  situation  to  foreclose  the  security  arising  under 
the  bond  and  note,  as  mentioned  above,  how  can  the  appellant 
claim  to  be  invested  with  the  right  ?  The  note  assigned  to 
]iim  was  past  duo  when  he  received  it,  and  of  course  he  must 
have  taken  it  subject  to  all  the  equities  existing  against  it.  He 
could  not  claim  any  greater  right  in  the  premises  than  his  as- 
signor had,  and  the  latter  could  not  certainly  have  cut  out  the 
mortgage  he  had  executed.  If  Thomas  Monteith  had,  prior 
to  the  assignment  of  the  note  to  the  appellant,  conveyed  away 
the  lots  in  question  by  deed  of  conveyance  to  an  innocent  pur- 
chaser, no  one  would  contend  that  he  could  have  them  appro- 
priated to  the  payment  of  the  note,  or  enforce  its  payment  in 
equity.  And  had  he  attempted  to  enforce  its  payment  at  law, 
a  court  of  equity  would  have  restrained  him  under  such  cir- 
cumstances. And  it  appears  to  me  that  he  occupied  no  more 
favorable  position  in  having  placed  a  $19,000  mortgage  upon 
the  lots,  than  if  he  had  sold  them  outright.  He  could  not  have 
made  a  deed  to  them  that  would  have  been  worth  a  cent,  and 
upon  no  principle  of  equity  could  he  have  compelled  Estelle 
M.  Howard  to  pay  for  them,  unless  he  were  in  a  condition  to 
fulfil  the  obligation  which  his  bond  to  her  imposed  upon  him. 
Unless,  therefore,  the  appellant  has  acquired  a  superior  right 
to  that  of  Thomas  Monteith,  he  has  no  standing  in  a  court  of 
equity,  and  I  fail  to  perceive  how  he  can  have  secured  any 
greater  right  than  the  former  had  to  enforce  the  payment  of 
the  note  as  a  personal  claim.  If  the  note  had  been  transferred 
to  him  for  value  before  its  maturity,  and  the  record  did  not 
disclose  any  conveyance  of  or  incumbrance  upon  the  lots  at 
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the  time,  he  might  have  occupied  a  more  favorable  position 
than  he  does  now  ;  but  receiving  a  dishonored  note  under  such 
circumstances  ivould  not,  as  I  can  see,  afford  a  party  any  ad- 
vantage as  against  the  maker  that  the  payee  did  not  enjoy. 
In  that  particular  he  ivould  stand  in  the  latter's  shoes. 

I  have  not  considered  the  effect  of  the  debt  to  Hannon,  and 
its  reduction  to  a  judgment,  as  important,  for  it  does  not  appear 
when  the  judgment  was  obtained;  nor  the  assignment  to  Stra- 
han  for  the  benefit  of  creditors,  as  that  was  made  after  the  as- 
signment of  the  note  to  appellant ;  yet  I  am  not  prepared  to  say 
that  they  were  not  circumstances  that  would  interfere  with  the 
appellant's  right  to  the  relief  claimed,  though  they  might  not 
affect  his  right  to  subject  the  lots  to  the  payment  of  the  note. 
I  think,  beyond  question,  that  the  appellant  took  the  note  and 
the  rights  incident  thereto  subject  to  the  mortgage  to  said  D. 
B.  Montcith.  The  mortgage,  it  is  true,  was  not  then  record- 
ed ;  was  not  recorded  until  the  11th  day  of  February,  188  i, 
nine  days  after  it  was  executed,  and  six  days  after  the  assign- 
ment of  the  note  ;  but  the  note  being  past  due  at  the  time  it 
was  signed,  was  a  sufficient  circumstance  to  put  the  appellant 
upon  inquiry  when  he  took  it.  I  think,  therefore,  beyond 
question,  that  the  appellant's  right  under  the  assignment  was 
subordinate  to  that  of  D.  B.  Monteith  under  his  said  mortgage, 
though  the  mortgage  was  not  recorded  until  after  the  assign- 
ment was  made.  But  I  cannot  see  any  reason  why  the  right 
under  the  assignment  should  not  take  precedence  to  that  made 
to  Strahan  for  the  benefit  of  his  creditors.  It  had  then  vested 
in  the  appellant,  and  it  was  not  in  the  power  of  Thomas  Mon- 
teith to  divest  himself  of  it.  If  Hannon 's  judgment  had  been 
docketed  at  the  time,  it  would  have  been  a  lien  upon  the  lots, 
and  would  have  vested  in  him  the  right  to  have  had  them  ap- 
plied, subject  to  the  rights  of  Estelle  M.  Howard,  to  the  pay- 
ment of  it ;  but  that  fact  does  not  appear. 

Nor  has  there  been  any  neglect  shown  upon  the  part  of  ap- 
pellant forfeiting  his  right.  There  was  no  record  notice  of  it, 
nor  could  there  have  been.  It  was  not  of  such  character  that 
it  could  have  been  recorded,  and  the  recording  act  does  not' 
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extend  to  such  transactions.  (^Faah  v.  JRavesieSy  32  Ala.  451.) 
This  may  be  of  no  practical  benefit  to  the  appellant,  as  the  D. 
B.  Monteith  mortgage  may  effectually  extinguish  it,  but  it 
was  a  lien  upon  the  lots,  and  entitled  the  appellants  to  a  de- 
cree enforcing  it  as  against  them,  subject  to  the  lien  of  the 
said  mortgage.  The  appellant  was  entitled  to  a  decree  of  that 
character,  but  not  to  any  personal  decree,  as  against  the  said 
Estelle  M.  Howard.  Such  decree  should  be  entered  herein, 
and  the  decree  appealed  from  be  modified  in  accordance  with 
this  opinion. 


Lord,  C.  J^  concurs  in  the  result. 
Strahan,  J.,  did  not  sit  in  thia  case. 


[FUed  October  28, 1886.] 

EGBERT  BALFOUR  bt  al.  v.  G.  H.  DAVIS  et  al. 

TTbubt  —  Flkadino.— An  aUegatlon  in  an  answer  that  the  note  in  suit  was 
in  fact  payable  in  this  state,  but  on  the  face  thereof  was  made  payable 
in  California  for  the  purpose  of  evading  the  usury  laws  of  Oregon,  is  de- 
fective, in  not  alleging  an  agreement  between  the  parties  at  the  time  to 
make  said  note  so  payable  for  a  fraudulent  or  wrongful  purpose.  Such 
allegation  is  not  a  fact  but  a  conclusion. 

Save— Foreign  Law— Presumption.— A  party  relying  upon  the  law  of  an- 
other state  must  plead  It,  and  then  allege  such  facts  as  brings  the  case 
within  the  law.  In  such  case,  we  do  not  presume  the  laws  of  another 
state  are  like  our  own. 

Usury— What  Necessary  to  Constitutb.- To  constitute  usury,  there  must 
be  (1)  a  loan,  express  or  implied ;  (2)  an  understanding  between  the  par- 
ties that  the  money  shall  be  returned ;  (3)  that  a  greater  rate  of  interest 
than  is  allowed  by  law  shall  be  paid  or  agreed  to  be  paid;  and  (4)  a  cor- 
rupt intent  to  take  more  than  the  legal  rate  for  the  use  of  the  sum  loaned. 

Ck>2iTBACT— Attorney's  Fees.— A  stipulation  in  a  mortgage  for  the  payment, 
in  case  of  suit,  of  twenty  per  cent,  on  the  amount  due  as  attorney's  fees, 
whether  judgment  should  be  recovered  or  not,  is  in  violation  of  the  rule 
of  just  compensation,  and  contrary  to  public  policy.  Nor  will  the  court 
in  such  a  case  allow  a  reasonable  attorney's  fee. 

Multnomah  County.    Defendants  appeal.    Modified. 
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B.  C.  Bronaughj  for  Respondents. 

Strahan,  J. — This  18  a  suit  to  foreclose  a  mortgage  on  cer- 
tain real  property  in  Multnomah  County.  The  mortgage  was 
made  to  secure  a  promissory  note,  dated  November  29th, 
1882,  which  note  was  due  two  years  after  date,  and  was  made 
payable  at  the  City  of  San  Francisco,  California,  and  provided 
for  the  payment  of  interest  half  yearly,  on  the  first  days  of 
June  and  December  of  each  year ;  and  if  the  interest  was  not 
paid  when  due,  to  be  compounded  by  being  added  to  the  prin- 
cipal and  becoming  a  part  thereof.  The  rate  of  interest  speci- 
fied in  tlic  note  was  nine  per  cent.  The  mortgage  provided  in 
subritance  that  said  G.  H.  Davis  should  pay  as  soon  as  due  all 
taxes,  assessments,  and  incumbrances  whatsoever  which  may 
be  and  appear  to  be  a  lien  upon  the  mortgaged  property  or 
any  part  thereof,  and  will  keep  the  buildings  erected  thereon 
insured  against  fire  to  the  amount  required  by  the  plaintiffs 
or  their  assignee,  in  gold  coin,  in  such  insurance  companies 
as  shall  be  specified  by  the  plaintiffs  ;  and  that  if  such  taxes, 
assessments,  or  incumbrances  be  not  so  paid,  or  such  buildings 
so  insured  and  the  policies  so  assigned,  then  the  plaintiffs  may 
pay  such  taxes,  assessments,  or  incumbrances,  and  be  sole 
judge  of  the  legality  thereof,  or  may  obtain  such  insurance  in 
their  own  name  as  mortgagees ;  and  all  taxes  paid  therefor 
shall  be  secured  by  said  mortgage,  and  shall  be  paid  by  said 
G.  II.  Davis  on  demand,  and  shall  bear  interest  from  the  date 
of  the  payment  at  the  rate  of  ten  per  cent,  per  annum,  and  be 
compounded  monthly  until  paid ;  and  that  any  default  in  re- 
payment of  such  sums  when  demanded  should,  at  the  option 
of  plaintiffs,  render  said  whole  mortgage  immediately  due  and 
payable.  The  mortgage  further  provides  in  substance  that,  in 
case  any  action  should  be  brought  to  foreclose  said  mortgage, 
counsel  fees  at  the  rate  of  twenty  per  cent,  upon  the  amount 
due  should  be  allowed  and  paid,  whether  judgment  be  recov- 
ered or  not ;  as  also  such  sum  as  may  have  been  paid  for 
searching  the  title  of  the  mortgaged  property  since  the  date 
of  the  record  of  said  mortgage. 
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The  main  questions  presented  for  our  consideration  arise 
upon  the  answers  of  the  defendants,  W.  T.  Bumey  and  others, 
and  the  separate  answer  of  the  defendant  G.  H.  Davis.  The 
answer  of  Burney  and  others  is  substantially  as  follows  : 

^^That  defendant  G.  H.  Davis  executed  and  delivered  to 
Burney  his  two  certain  promissory  notes  on  the  first  day  of 
November,  1883,  for  the  payment  of  five  hundred  dollars  each, 
within  one  year,  with  interest  at  ten  per  cent,  per  annum 
from  date,  and  reasonable  attorney's  fee,  if  collected  by  suit 
or  action ;  and  also  his  certain  second  mortgage  on  the  same 
land  as  respondents'  mortgage,  to  secure  the  payment  of  said 
notes. 

"  That  appellant  Burney's  notes  and  mortgage  were  assigned 
to  said' bank  on  the  first  of  March,  1885,  as  collateral  security 
for  the  loan  of  9800,  and  interest  at  ten  per  cent,  per  annum, 
on  note  endorsed  by  defendants  A.  J.  Knott  and  H.  Clay 
Meyers,  which  had  not  been  paid.  These  defendants,  further 
answering  herein,  deny  that  they  have  any  knowledge  or 
information  sufficient  to  form  a  belief  whether  said  sum  has 
been  paid  to  plaintiffs  or  not,  or  as  to  whether  plaintiffs  have 
paid  the  sum  of  $12.48,  or  any  sum,  on  the  29th  day  of  March, 
1884,  or  at  any  time ;  or  the  sum  of  $14.08,  or  any  sum,  on 
the  23d  day  of  May,  1885,  or  at  any  time ;  or  any  sum  as 
road  tax  on  the  17th  day  of  July,  1885 ;  or  whether  plaintiffs 
have  paid  any  sum  at  any  time,  as  taxes  or  otherwise/' 

The  separate  answer  of  the  defendant  Davis  is  as  follows  : 

Admits  the  execution  and  delivery  of  the  note  and  mort- 
gage alleged  in  complaint ;  but  denied  that  said  note  was  to 
be  paid  in  the  State  of  California,  or  elsewhere  than  in  the 
State  of  Oregon ;  and  alleges  as  to  that  fact,  that  said  note 
was  made  payable  upon  the  face  thereof  in  said  state  for 
the  purpose  of  fraudulently  evading  the  usury  laws  of  the 
State  of  Oregon,  where  this  defendant  resides,  and  where  plain- 
tiffs' business  is  carried  on.  And  this  defendant  further 
alleges  that  said  note  was  executed  and  delivered  to  the  plain* 
tiffs  'upon  the  following  usurious  agreement,  to  wit :  ^'  That 
plaintiff  would  loan  to  the  defendant  the  sum  of  $1,200  on 
xrv.  OuBO.— 4. 
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the  29th  day  of  November,  1882,  to  be  paid  in  two  years,  with 
interest  thereon  at  the  rate  of  nine  per  cent,  per  annum,  pay- 
able half-yearly  on  the  first  day  of  June  and  December  ;  and 
in  default  thereof  the  same  to  become  compounded  by  adding 
the  amount  of  said  interest,  and  the  whole  thereafter  drawing 
interest  as  principal ;  and  the  further  sum  of  all  taxes  assess- 
able in  Oregon  upon  the  mortgage  securing  said  note,  and  upon 
the  debt  thereby  secured,  which  taxes  aggregate  the  sum  of 
two  per  cent,  per  annum  ;  said  taxes  to  be  paid  to  plaintifiEs  on 
or  before  the  1st  day  of  March  of  each  year. 

^'  That  said  amounts  were  to  be  paid,  and  the  further  sum 
of  $25.75  was  retained  by  plaintiffs  of  said  sum  of  fl,200,  ds 
interest  upon  said  loan,  and  not  otherwise ;  and  that  the  aggre- 
gate of  all  said  sums  amounts  to  a  higher  and  greater  rate  of 
interest  than  ten  per  cent,  per  annum  upon  the  said  loan,  that 
being  the  highest  rate  of  interest  by  the  laws  of  Oregon  al- 
lowed to  be  contracted  for;  and  all  said  sums  were  contracted 
to  be  paid  for  the  use  of  said  sum  so  to  be  loaned  plaintiffs  by 
defendant,  pursuant  to  the  agreement  upon  which  said  note 
was  executed. 

"Defendant  further  answering  herein,  alleges  that  said 
mortgage  referred  to  in  the  second  amended  complaint  herein 
was  made,  executed,  and  delivered  upon  the  following  usurious 
contract,  to  wit : 

"  That  the  same  was  made,  executed  and  delivered  for  the 
purpose  of  securing  the  payment  of  said  note  pursuant  to  its 
terms,  and  the  said  sums  therein  provided  for  to  the  plaintiffs, 
and  thereby  plaintiffs  contracted  to  receive,  and  this  defendant 
to  pay,  as  interest,  and  for  the  use  of  said  sum  of  $1,200,  the 
following  sums,  viz :  Nine  per  cent,  per  annum  upon  $1,200, 
payable  half  yearly  upon  the  Ist  day  of  June  and  December, 
and  in  default  of  the  payment  when  due,  then  said  interest  to 
be  compounded  by  being  added  to  the  principal  and  thereafter 
drawing  the  same  rate  of  interest  as  principal ;  also  the  sum 
of  all  taxes  assessable  in  Oregon  upon  the  said  mortgage,  and 
upon  the  debt  thereby  secured,  and  all  taxes,  assessments  and 
incumbrances  whatsoever,  which  may  be  or  appear  to  be  liens 
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on  the  property  described  in  said  mortgage  or  any  part  there- 
of; and  if  said  taxes,  assessments  or  incumbrances  be  not  so 
paid,  then  the  plaintiffs  should  pay  the  same,  and  be  the  sole 
judge  of  the  legality  thereof ;  and  all  sums  paid  therefor  should 
be  secured  by  said  mortgage,  and  paid  by  this  defendant  on 
demand,  and  if  not  so  paid,  bear  interest  from  date  of  payment 
by  plaintiffs  at  the  rate  of  ten  per  cent,  per  annum,  and  to  be 
compounded  monthly  until  repaid ;  also  the  further  sum  of 
S25.75  retained  by  the  plaintiffs.  That  the  sums  so  contract- 
ed to  be  paid  for  taxes  as  aforesaid  amounted  to  more  than 
two  per  cent,  per  annum,  and  that  all  of  said  sums  payable  as 
aforesaid  as  interest  and  for  the  use  and  in  consideration  of 
said  loan  of  said  sum,  is  and^was  a  usurious  agreement  upon 
the  part  of  this  defendant  to  pay,  and  the  plaintiffs  to  receive, 
a  higher  rate  of  interest  for  said  money  than  ten  per  cent,  per 
annum,  that  being  the  greatest  sum  then  allowed  by  the  laws 
61  Oregon. 

"  The  defendant  denied  the  said  conveyance  was  executed 
for,  or  intended  to  be  or  was,  a  mortgage  or  lien  upon  said 
premises,  for  any  purpose  other  than  to  secure  the  payment  of 
said  sum  of  $1,200,  pursuant  to  the  terms  and  conditions  of 
said  note. 

"  This  defendant  further  answering  herein  alleges  that  said 
promise  to  pay  by  him  to  the  plaintiffs  said  sum,  as  provided 
in  said  mortgage,  as  attorney's  fees,  is  and  was  without  any 
consideration,  other  than  the  loan  of  said  sum,  and  that  the 
amount  is  greatly  in  excess  of  the  reasonable  value  specified 
and  required,  and  was  inserted  therein  as  a  penalty,  and  is  un- 
conscionable and  void,  and  does  not  constitute  a  lien  upon  said 
premises." 

To  this  answer  of  Davis  setting  up  new  matter,  the  plain- 
tiff demurred,  for  the  reason  that  it  did  not  contain  facts  suf- 
ficient to  constitute  a  defense ;  which  demurrer  was  sustained 
by  the  court,  and  a  final  decree  entered  foreclosing  said  mort- 
gage. 

The  first  question  presented  for  our  consideration  is  the  pro- 
priety of  the  ruling  of  the  court  below,  in  sustaining  the  de- 
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murrer  to  the  new  matter  in  the  separate  answer  of  defendant 
Davis. 

The  allegation  in  the  answer,  as  to  the  purpose  of  making 
the  note  payable  at  San  Francisco,  is  subject  to  two  objections  : 

(1.)  The  answer  does  not  allege  an  agreement  or  under- 
standing between  the  parties  at  the  time,  to  make  said  note 
payable  at  San  Francisco  for  any  fraudulent  or  wrongful  pur- 
poses, and  the  naked  statement  that  it  was  so  made  is  a  con- 
clusion not  warranted  by  any  issuable  fact  alleged. 

(2.)  If  it  was  the  design  of  the  pleader  to  rely  upon  the 
usury  laws  of  the  State  of  California,  he  should  have  pleaded 
the  statute  of  that  state,  and  then  alleged  such  facts  as  brought 
the  case  within  the  law.  In  such  case,  we  do  not  presume  the 
laws  of  another  state  are  like  our  own.  (Tyler  on  Usury, 
459,  and  authorities  there  cited.)  But  assuming  the  contract 
in  question  was  to  be  executed  in  Oregon,  is  there  enough  al- 
leged to  present  the  question  of  usury?  Tyler  on  Usury 
states  the  requisites  of  a  usurious  contract  thus :  ^^  Thus  it  ap- 
pears that  in  order  to  constitute  usury  there  must  be  (1)  a 
loan,  express  or  implied ;  (2)  an  understanding  between  the 
parties  that  the  money  lent  shall  or  may  be  returned ;  (3)  that 
for  such  loan  a  greater  rate  of  interest  than  is  allowed  by  law 
shall  be  paid,  or  agreed  to  be  paid,  as  the  case  may  be ;  and 
(4)  a  corrupt  intent  to  take  more  than  the  legal  rate  for  the 
use  of  the  sum  loaned.  Unless  these  four  things  concur  in 
every  transaction,  it  is  safe  to  affirm  that  no  case  of  usury  can 
be  declared,  and  this  may  be  regarded  as  a  rule  universally 
recognized  in  all  of  the  states."  Tyler  on  Usury,  110.  Ap- 
plying these  rules  to  the  pleadings  in  question,  its  insufficiency 
is  manifest,  and  the  court  did  not  err  in  sustaining  said  de- 
murrer. 

Objection  is  made  by  the  appellants  to  the  allowing  of  f  200 
as  attorney's  fees  in  this  suit  for  foreclosing  the  mortgage. 
That  allowance  was  based  on  a  provision  in  the  mortgage  pro- 
viding for  counsel  fees  of  twenty  per  cent,  on  the  amount  due 
in  case  of  a  suit,  whether  judgment  should  be  recovered  or 
not.     In  Peyser  v.  Cohy  11  Or.  39,  this  court  considered  the 
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question  of  attorney's  fees  arising  on  contracts  providing  for 
reasonable  attorney's  fees,  and  sustained  their  legality ;  but  we 
do  not  feel  disposed  to  extend  the  doctrine  there  announced 
beyond  the  precise  question  then  before  the  court.  But  the 
question  there  considered  does  not  exclude  the  one  at  bar.  We 
are,  therefore,  at  liberty  to  consider  it,  uninfluenced  by  any- 
thing that  was  said  in  that  case. 

The  Supreme  Court  of  Michigan  has  stated  the  law  applicar 
ble  to  this  class  of  cases,  thus :  **  So  parties  contracting  are  not 
permitted  to  stipulate  and  fix  the  measure  of  damages  that 
shall  be  recovered  in  case  of  a  breach  of  the  contract  grossly 
in  excess  of  what  the  damages  should  actually  appear  to  be. 
Just  compensation  for  the  injury  sustained  is  the  principle  at 
which  the  law  aims,  and  the  parties  will  not  be  permitted,  by 
express  stipulation,  to  set  this  principle  aside.  (Jaquith  v.  H-ud- 
son^  5  Mich.  123.)  *  ♦  *  To  permit  the  parties  to  agree  up- 
on any  attorney's  fee  they  should  think  proper  to  insert  in  a 
mortgage,  payable  in  full,  whether  much  or  little  should  be 
done  towards  the  foreclosure  thereof,  would  be  in  violation  of 
the  rule  of  just  compensation,  and  contrary  to  well  settled 
principles  of  public  policy.  Parties  may  make  and  carry  out 
any  agreement  they  please,  which  does  not  affect  the  public  or 
the  rights  of  third  persons;  but  in  case  of  dispute  they  must 
not  expect  the  courts  to  enforce  any  unconscionable  bargain 
they  may  have  thought  proper  to  make. 

If  a  creditor  can  insert  such  a  provision  in  a  mortgage,  and 
enforce  performance  thereof,  why  not  insert  a  clause,  that  if 
the  debt  is  not  paid  at  maturity,  for  every  letter  he  shall  write 
to  his  debtor  demanding  the  payment,  and  for  every  time  he 
shall  call  on  his  debtor  to  demand  payment,  he  shall  receive  a 
definite,  fixed  sum?"     {Myer  v.  Hart,  40  Mich.  617.) 

Counsel  for  the  respondents  suggested  upon  the  argument 
that  if  the  court  deemed  the  amount  specified  in  the  mortgage 
as  attorney's  fees  to  be  unjust  or  unreasonable,  that  the  same 
might  be  reduced  to  such  sum  as  we  might  think,  under  all  the, 
circumstances,  would  be  proper.  This,  in  effect,  is  asking  the 
court  to  make  a  contract  for  the  parties  that  they  have  not 
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made  for  themselves,  and  which  we  do  not  consider  we  are 
authorized  to  do.  We  must  either  enforce  thi9  contract  as  it 
appears,  as  to  this  item,  or  decline  to  enforce  it-  No  allowance 
will,  therefore,  be  made  in  favor  of  the  plaintiffs  for  attorney's 
fees  in  this  suit. 

Appellants' counsel  object  to  the  items  of  $12.48,  and  $14.08 
alleged  by  the  plaintiffs  to  have  been  paid  by  them  as  taxes ; 
but  the  payments  are  denied  in  the  answer  of  appellants,  and 
no  proof  having  been  offered  on  the  subject,  these  items  cannot 
be  allowed. 

We  have  carefully  considered  Bums  v.  Scogffin,  9  Sawy.  73, 
and  Daly  v.  Maitland^  88  Pa.  St.,  884,  referred  to  by  res- 
pondents' counsel,  but  we  cannot  assent  to  the  doctrine  therein 
announced  touching  a  contract  like  the  one  now  before  the 
court.  Of  course,  we  are  aware  that  the  authorities  on  the 
subject  are  irreconcilable,  and  we  might  find  authority  for  al- 
most any  view  we  might  think  proper  to  adopt.  Peyser  v.  Coley 
supra^  has  gone^  as  far  on  the  subject  of  allowing  attorney's  fees 
as  is  consistent  with  our  views  of  the  best  considered  cases. 

The  decree  of  the  court  below  will,  therefore,  be  modified 
here,  so  as  to  disallow  the  two  items  claimed  for  taxes  ;  also  the 
$200  claimed  by  plaintiffs  as  attorney's  fees ;  the  mortgages  men- 
tioned in  the  pleadings  will  be  severally  foreclosed,  and  the 
usual  decree  entered  for  that  purpose  ;  the  plaintiffs  to  recov- 
er $1,2  JO  and  interest,  as  claimed,  and  the  First  National  Bank 
of  East  Portland  and  W.  T.  Burney  the  amounts  claimed  in 
the  separate  answer,  to  be  paid  from  the  proceeds  of  the  sale 
after  the  payment  of  tiie  amount  due  plaintiffs ;  and  that  the 
appellants  recover  costs. 

All  concur. 
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M,  O'KEEFE  V.  EMIL  WEBER  et  al.  ^  U 

29*1029 
CxmuuLTTTB  Damages — Rbhkdiau  Statutb.— A  statate  giving  cumulatiTe  I  a    ^ 

damages  to  the  party  aggrieved  is  remedial,  not  a  criminal  statate  ;  the  r^  18& 

action  given  by  section  3  of  **  An  act  to  prevent  and  punish  gambling,"  [  87*  ftsJ 

approved  Oct.  20, 1876,  is  therefore  a  strictly  civil  action.  u     55I 

Constitutional  Law— Title  of  Act— Civil  and  Cbiuinal  Provisions.—  ^!?l_ia?| 

The  title  of  the  act  "  to  prevent  and  punish  gambling,"  is  broa<l  enougli 
to  comprehend  the  provisions  of  said  section  3,  giving  a  remedy  by  civil 
action  for  double  the  value  of  the  money  or  thing  lost.  There  is  no  legal 
objection  to  the  mingling  civil  and  criminal  provisions  in  the  same  act. 

Multnomah  County.     Defendants  appeal.    Affirmed. 
JF.  A.  JS.  Starry  for  Appellants. 
A.  jET.  Tanner^  for  Respondent. 

This  action  was  brought  under  ^^  An  act  to  prevent  and 
punish  gambling,"  approved  October  20,  187G,  to  recover 
money  lost  at  gaming.  Section  1  of  the  act  provides  for  the 
punishment,  by  fine,  of  "  each  and  every  person  who  shall  deal, 
play,  carry  on,  open,  or  cause  to  be  opened,  or  who  shall  con- 
duct cither  as  owner,  proprietor,  or  employee,  whether  for  hire 
or  not,  any  game  of  faro,  monte,  roulette,  rouge  et  noir,  lans- 
quenette,  rondo,  vingt-un  (or  twenty-one),  poker,  draw  poker, 
brag,  bluff,  thaw,  or  any  banking  or  other  game  played  with 
cards,  dice,  or  any  other  device,  whether  the  same  be  played 
for  money,  checks,  credit,  or  any  other  representative  of  value." 

*-Sec.  3.  All  persons  losing  money,  or  anything  of  value, 
at  or  on  any  of  said  games,  shall  have  a  cause  of  action  to  re- 
cover from  the  dealer  or  player  winning  the  same,  or  proprie- 
tor for  whose  benefit  such  game  was  played  or  dealt,  or  such 
money  or  thing  of  value  won,  twice  the  amount  of  the  money, 
or  double  the  value  of  the  thing  so  lost." 

A  statute  giving  cumulative  damages  to  the  party  ag- 
grieved is  a  remedial,  not  a  penal,  statute.  Seed  v.  Northfield^ 
13  Pick.  94,  was  an  action  on  a  statute  to  recover  double  dam- 
ages for  an  injury  to  the  plaintiff  caused  by  a  defect  in  a  high- 
way.   It  was  argued  that  the  action  was  penal ;  but  the  court 
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said  :  ''  In  the  present  case  we'think  the  action  is  purely  reme- 
dlul,  and  has  none  of  the  characteristics  of  a  criminal  prose- 
cution. All  damages  for  negligence  or  breach  of  duty  operate 
to  a  certain  extent  as  punishment ;  but  the  doctrine  is  that  it 
is  prosecuted  for  the  purpose  of  punishment,  and  to  deter  oth- 
ers from  offending  in  like  manner.  Here  the  plaintiff  sets  out 
the  liability  of  the  town  to  repair,  and  an  injury  to  himself 
from  a  failure  to  perform  that  duty.  The  law  gives  him  en- 
hanced damages,  but  still  they  are  recoverable  to  his  own  use, 
and  in  form  and  substance  the  suit  calls  for  indemnity.''  (And 
see  Goodridge  v.  Rogers^  22  Pick.  495  ;  Burnett  v.  Ward^  42 
Vt.  80 ;  Quimby  v.  Carter^  20  Me.  218.)  Where  a  sum  is  giv- 
en  to  a  stranger,  as  where  it  is  given  to  him  that  shall  prose- 
cute, the  action  is  penal.  {Cole  v.  Groves^  134  Mass.  471.) 
*•  The  action  is  remedial  where  the  action  is  brought  by  the 
party  injured,  but  penal  where  brought  by  a  common  inform- 
er." (Bones  v.  Booth,  2  W.  Bl.  1227  ;  Woodgate  v.  EnatcTv- 
hall,  2  Tenn.  R.  148  ;  Wilkinson  v.  Collrey,  5  Burr.  2698.) 
There  is  no  difference  respecting  its  remedial  character,  be- 
tween a  statute  giving  single  and  one  giving  accumulative 
damages.  (Cases  above,  and  see  Middleton  v.  Wynn,  Willes, 
597  ;  Atcheson  v.  Everett,  Cowp.  391 ;  Lake  v.  Smith,  1  Bos. 
&  P.  179  ;  Cas.  Temp.  Hard.  412.) 

The  action  given. by  the  third  section  of  the  act  is,  therefore, 
a  strictly  civil  action.  Is  it  without  the  subject  expressed  in 
the  title  ?  We  had  an  impression  at  the  argument  that  civil 
and  criminal  provisions  could  not  be  mingled  under  a  common 
title,  but  the  law  is  undoubtedly  the  other  way. 

The  Statute  of  9  Anne,  Chap.  14,  referred  to  by  Comstock, 
J.,  Meech  V.  Stoner,  19  N.  Y.  28,  was  entitled  "An  act  for 
the  better  preventing  excessive  and  deceitful  gaming,"  and  was 
similar  to  the  one  before  us  in  containing  civil  and  criminal 
provisions.  The  second  section  gave  an  action  to  recover  the 
money  lost.  It  is  true  C.  J.  Holt  had  said,  a  few  years  be- 
fore, that  ^'  the  title  of  an  act  of  parliament  is  no  part  of  the 
law  or  enactment  part,  no  more  than  the  title  of  a  book  is  part 
of  the  book;  for  the  tide  is  not  the  law,  but  the  name  or  de- 
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ficription  given  to  it  by  the  makers."  QMilla  v.  WilkinSj  6 
Mod.  62.3  We  think,  however,  that  at  this  period  we  are  en- 
titled to  rely  on  the  statement  of  the  chief  justice,  that  the 
title  was  the  work  of  the  makers  of  the  act ;  and  that  we  may 
to  some  extent  infer  that  they  supposed  they  were  carrying 
out  the  object  avowed  in  the  title,  when,  in  the  second  section 
of  the  act,  they  gave  the  loser  an  action  to  recover  the  money 
lost — an  action  which,  as  Mr.  Justice  Comstock  showed  in 
JSfeech  V.  Stonevj  above,  he  had  not  at  common  law. 

In  a  general  sense  all  law  is  preventive.  An  act  to  prevent 
gambling  is  the  same  in  legal  effect  as  an  act  to  prevent  and 
punish  gambling.  The  legislator  can  hardly  be  supposed  to 
interest  himself  in  the  fortunes  of  one  w^ho  loses  money  at 
gambling.  His  object  must  be  simply  to  repress  gambling. 
This  is  one  of  the  means  by  which  he  tries  to  accomplish  his 
object.  That  it  will  have  that  effect,  so  far  as  it  has  effect  at 
all,  is  certain.  Then  it  cannot  be  said  that  he  has  not  expressed 
the  subject  of  the  act  in  the  title. 

In  Simpson  v.  Bailey ^  3  Or.  517,  change  in  the  location  of 
the  county  seat  was  the  subject  of  the  enactment,  and  there 
was  nothing  in  the  act  which  did  not  relate  strictly  to  this 
subject.  (See  also,  Stuart  v.  Kinsella^  14  Minn.  524  ;  Brew- 
ster V.  City  of  Syracuse^  19  N.  Y.  116  ;  Ex  parte  Upshaw^ 
45  Ala.  234;  Thomasson  v.  5%€  Statejl5  Ind.  44&-456,  where 
botli  civil  and  criminal  provisions  were  included  in  one  act ; 
Walker  v.  State,  49  Ala.  332.) 

The  authorities  cited  cover  other  points  made  by  counsel, 
and  all  we  conceive  they  require  us  particularly  to  consider. 
It  follows  that  the  judgment  must  be  aflSrmed. 

[Filed  Oct.  28,  1886,  on  rehearing.] 
Lord,  C.  J.,  Concurring. — The  opinion  of  the  court,  as  de- 
livered by  the  chief  justice,  in  effect  holds  and  decides  that  a 
statute  may  include  both  civil  and  penal  provisions,  and  that 
section  8  of  the  act  in  question  is  not  penal,  but  remedial. 
Nor  do  we  understand  that  the  correctness  of  the  law  as  ap- 
plied is  impugned  or  denied.     It  is  only  claimed  that  one  point 
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suggested  at  the  former  hearing,  and  which  seems  to  be  re- 
garded as  of  vital  importance,  has  been  overlooked.  This  is, 
that  the  title  of  the  act  does  not  indicate  the  subject  matter  of 
the  statute  as  contained  in  the  third  section.  The  act  is  enti- 
tled, "An  act  to  prevent  and  punish  gambling"  ;  and  section 
8  of  the  act  provides  that  the  loser  shall  have  a  cause  of  ac- 
tion against  the  dealer  or  proprietor,  etc.,  for  the  recovery  of 
twice  the  amount  of  money,  or  double  the  value  of  the  thing 
lost.  The  argument  is,  that  the  enforcement  of  this  section  by 
civil  action  cannot  have  the  effect  to  prevent  gambling,  any 
more  than  the  enforcement  of  any  other  civil  action  will  have 
a  preventive  effect,  in  respect  to  the  matter  or  cause  out  of 
which  it  arose,  as  this  result  can  only  be  accomplished  through 
the  agency  of  penal  clauses  with  which  this  statute  is  provided, 
and  consequeptly  the  subject  matter  of  the  section  is  not  with- 
in the  title  of  the  act.  Evidently,  the  legislature  thought 
otherwise,  for  their  intention  seems  manifest.  What  could  be 
the  object  of  giving  to  a  party  injured  a  right  of  action 
against  him  by  whom  it  was  committed,  where  it  did  not  be* 
fore  exist,  and  allowing  him  to  recover  twice  the  amount,  or 
double  the  value,  in  compensation  for  such  injury,  unless  it  be 
to  mark  with  legislative  condemnation  the  creation  of  such 
liabilities,  and  to  warn  and  deter  others  from  incurring  them  ? 
Is  not  the  object  in  such  case  more  manifest  than  in  actions 
for  breach  of  promise  of  marriage,  where  the  jury  are  author- 
ized by  law  to  give  exemplary  or  punitive  damages,  to  wara 
and  deter  others  from  the  violation  of  their  promise  ?  It  seems 
to  us  there  can  be  but  one  answer  as  to  the  object  of  such  leg- 
islation— that  it  is  designed  to  be  preventive,  and  that  it  is 
such  in  effect.  The  section,  therefore,  is  germane  to  the  title, 
and  the  title  of  the  act  fairly  attracts  attention  to  the  subject 
matter  of  the  statute,  including  the  third  section.  A  court 
will  never  resort  to  a  forced  construction  to  declare  a  statute 
void  on  the  ground  that  the  subject  is  not  expressed  in  the 
title.     There  was  no  error. 
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[Filed  October  29, 1886.] 

HENRY  SWIFT,  Je.,  v.  M.  F.  MULKEY  asd  W.  LAIR 

HILL. 

EjaoTMENT— PUBADiNa— AjfSNDMENT.— In  an  action  to  recover  the  iM)ssesBion 
of  real  property,  where  a  complaint  otherwise  in  the  usual  form  alleges 
that  the  defendants  are  in  possession,  **  or  claim  the  possession/'  of  the 
above  described  real  property,  as  the  owners  thereof,  and  in  reply  to  an  an- 
swer setting  up  ownership,  possession,  and  the  statute  of  limitations, 
'*  deny  that  the  defendants  had  been  in  the  possession  of  the  premises  at 
all,  or  that  they  had  possession  of  any  part  or  portion  of  them  at  all " ;  it 
was  not  error  to  allow  the  plaintiff,  after  the  case  came  on  for  trial,  to 
amend  his  complaint  and  reply  by  striking  out  the  words  above  quoted. 

&AJCE— CoNTiKDANCE. — Great  liberality  in  amending  pleadings  under  our  sys- 
tem should  be  shown,  when  the  justice  of  the  case  requires  it.  Care 
should  be  exercised  that  the  opposite  party  be  not  misled  to  his  prejudice, 
and  this  can  usually  be  avoided  by  a  continuance. 

Same— Adverse  Possbssiok— Colob  of  Title.— Where  the  plaintiff  proves 
title  in  himself,  that  entitles  him  to  the  possession,  unless  the  defendants 
show  a  title  in  themselves,  or  an  adverse  possession  for  the  period  of  ten 
years.  To  constitute  adverse  possession  there  must  be  an  occupancy 
under  a  claim  of  ownership,  though  it  need  not  be  under  color  of  title. 

Baxb-'Deed  of  Quit  Glajm.— A  quit  claim  deed,  or  any  instrument  that 
purports  upon  its  face  to  convey  title,  is  sufficient  to  constitute  color  of 
title. 

£xECCTioK  Sale— Dbscbiption  — Order  of  Confirmation,— An  order  con. 
firming  a  sale  of  lands  on  ezecutiou,  which  describes  the  land  as  "  part 
of  Sec.  29,  T.  1 N.,  E.  2  E.,  containing  IGO  acres  more  or  less,  being  a  por- 
tion of  the  donation  land  claim  of  Henry  and  Jane  Swift,  and  being  des- 
cribed on  plot  as  Notification  No.  61G5,  in  Multnomah  County,  Oregon,'' 
is  insufficient  to  identify  the  land. 

Special  Verdict.— The  refusal  of  the  trial  court  to  direct  special  findings  by 
jury  is  a  matter  wholly  within  its  discretion,  and  will  not  be  reviewed  by 
this  court. 


Multnomah  County. 
new  trial  ordered. 


Defendants  appeal.     Beverscd  and 
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P.  L.  Willis  and  George  H.  Durham,  for  Appellants. 


The  application  to  amend  having  been  made  after  the  jury 
was  impanelled  and  sworn,  and  evidence  offered,  was  not  '^be- 
fore trial,"  and  hence  is  not  included  in  the  cases  provided  for 
in  the  former  part  of  section  99  of  the  Civil  Code.  (  Winship 
v.  State,  51  III.  296 ;  Homer  v.  PilJdngton,  11  Ind.  440 ; 
St.  Anthony,  etc.y  Co.  v.  JSing,  etc..  Bridge^  28  Minn.  186 ; 
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Civil  Code,  Sec.  102.)  The  appellants,  if  in  possession,  were 
in  adverse  possession,  unless  it  be  shown  that  they  were  hold- 
ing under  lease,  or  in  other  manner  in  subservience  to  the  res- 
pondent, and  this  is  a  question  of  intention  of  the  appellants, 
(ia  Frambois  v.  Jackson^  8  Cow.  617.)  The  complaint  alleges 
that  the  appellants  are  in  possession.  It  is  admitted  by  the 
bill  of  exceptions  that  no  evidence  was  offered  tending  to  dis- 
prove the  positive  testimony  of  the  appellants,  that  during  the 
whole  of  the  ten  years  next  preceding  the  commencement  of 
the  action  they  claimed  the  land  as  their  own  ;  hence,  on  the 
allegations  and  admitted  facts,  the  appellants  were  entitled  to 
recover.  (Laws  1878,  p.  22,  §  4.)  The  description  in  the  order 
of  confirmation  should  have  been  held  sufiBcient,  for  even  if 
there  were  in  the  order  other  uncertain  or  even  incorrect  de- 
scriptions of  the  land,  they  must  yield  to  the  correct  one ;  and 
hence  the  judgment,  execution,  sheriff's  return,  order  of  con- 
firmation, and  sheriff's  deed  should  also  have  been  admitted. 
{Board  etc.  v.  Wiley ^10  Or.  86.)  The  quit  claim  deed  from 
Hudson  to  the  appellants  was  sufficient  to  constitute  color  of 
title.     (^Hatcher  v.  Briggs,  6  Or.  43.) 

Strong  &  Strong,  for  Respondent. 

The  matter  of  allowing  amendments  rests  almost  wholly  in 
the  discretion  of  the  trial  court,  and  its  action  in  that  regard 
will  not  ordinarily  be  reviewed  on  appeal.  The  matter  was 
clearly  within  the  power  of  the  court  in  this  case,  and  no  abuse 
of  discretion  appears.  (Bowles  v.  Doble,  11  Or.  444.)  If 
the  allegations  of  the  reply  conflict  with  and  contradict  the 
allegation  of  the  complaint,  the  defect  is  a  formal  one,  and  can- 
not be  taken  advantage  of  at  the  trial  {Osbom  v.  Graves^  11 
Or.  526),  and  would  certainly  not  be  available  after  verdict. 
(Turner  v.  Corbett,  9  Or.  79;  Houghton  v.  Becky  Id.  825.) 
Even  if  defendants  were  entitled  to  a  nonsuit  when  they  made 
their  motion,  they  waived  their  exception  to  its  denial,  by  af- 
terwards putting  in  evidence  in  defense.  (McGregory  v. 
Prescotty  5   Cush.  G7.)     We  submit  that  the  court  rightly 


Oct  1886.]  Swift  v.  Mvlkby.  61 

Opinion  of  the  Coort— Thayer,  J. 

excluded  the  quit  claim  deed  offered  by  defendants,  because 
a  quit  claim  deed  cannot  give  rise  to  color  of  title.  It  does 
not  purport  to  convey  a  title,  and  does  not  estop  the  grantor 
from  setting  up  an  after  acquired  title.  (Bigelow's  Estop- 
pel, 332;  Famum  v.  Loomis^  2  Or.  29 ;  Baker  v.  Woodward^ 
12  Or.  3  ;  May  v.  LeClaire,  11  Wall.  217,  232  ;  Stofdl  v. 
SchroedeTy  62  Mo.  147 ;  Marshall  v.  HobertSy  18  Minn.  405  ; 
Sogers  v.  Burchard^  34  Tex.  441 ;  Springer  v.  BartUy  46 
Iowa,  688.)  Now,  to  constitute  color  of  fitle,  the  instrument 
must  purport  to  convey  title.  (^Osterman  v.  Baldwin^  6 
Wall.  116,  123 ;  Eigor  v.  Frycj  62  Dl.  507 ;  KUlbum  v. 
Hitchiey  2  Cal.  145.)  The  description  of  the  land  in  the  or- 
der of  confirmation  offered  by  the  appellants  is  clearly  insuf- 
cient.  It  describes  the  land  as  in  Section  29,  whereas  it  is  in 
Section  20.  A  description  of  land  merely  as  ^'  a  part  of  " 
a  certain  tract  named  is  a  nullity.  (Herman  on  Execution, 
Sec.  294;  LeFranc  v.  JSichmondj  5  Sawyer,  601;  Bos- 
worth  V.  Farenholzy  3  Iowa,  84 ;  Peck  v.  MallamSy  10  N. 
Y.  509,  531-2.)  Such  a  record  would  not  be  admissible, 
even  to  show  color  of  title.  (Angell  on  Lim.,  6th  ed.. 
Sec.  408;  ShacUeford  v.  Bailey,  36  III.  387;  Bumphries 
y.  Huffman^  83  Ohio  St.  395;  Jackson  v.  Woodruff,  1  Co  wen, 
276.) 

Thateb,  J. — ^The  respondent  commenced  an  action  in  the 
Circuit  Court  of  Multnomah  County,  to  recover  the  possession 
of  certain  real  property  situated  in  said  county.  The  complaint 
18  in  the  ordinary  form,  excepting  that  the  allegation  of  the 
appellant's  possession  and  withholding  the  property  is,  that 
they  are  in  possession,  '^or  claim  the  possession  of  said  above 
described  real  property  as  the  owners  thereof,"  and  wrong- 
fully withhold  the  same  from  the  respondent.  The  allegations 
of  the  complaint  regarding  the  owneAhip  of  the  property,  the 
wrongful  withholding  the  same,  and  the  alleged  damages  for 
such  withholding  are  controverted  in  the  answer  ;  and  in  which 
the  appellants  allege  ov^nership  in  themselves,  and  plead  the 
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statute  of  limitations ;  which  allegations  last  referred  to  are 
controverted  in  the  reply ;  and  in  which  it  was  in  effect  denied 
that  the  appellants  had  been  in  the  possession  of  the  premises 
at  all,  or  that  they  had  possession  of  them,  or  any  part  or  por- 
tion of  them  at  all. 

When  the  case  came  on  for  trial,  the  respondent's  counsel 
asked  leave  to  amend  the  ^complaint  and  reply,  by  striking  out 
certain  portions  thereof,  which  was  granted  by  the  court ;  and 
thereupon  the  words  '^  or  claim  the  possession  of  said  above 
described  real  property  as  the  owners  thereof,"  were  stricken 
out  of  the  complaint,  and  the  words  "  or  for  any  other  period, 
or  at  all,''  also  the  words,  ^^  or  that  defendants,  or  either  of 
them,  have  had  possession  of  the  real  property  in  the  com- 
plaint described,  or  any  part  or  portion  thereof,"  were  stricken 
out  of  the  reply.  This  is  claimed  by  the  appellants'  counsel 
to  have  been  erroneous ;  that  the  said  words  left  in  the  re- 
spective pleadings  rendered  them  defective;  that  the  com- 
plaint stated  no  cause  of  action  with  the  words  in  it,  and  that 
the  court  could  not  allow  it  to  be  amended  in  that  stage  of  the 
case.  It  does  not  appear  what  the  counsel  claimed  as  to  the 
effect  the  words  stricken  out  of  the  reply  would  have  had  if 
left  in  it ;  but  it  is  apparent  that  it  would  have  made  the  reply 
.contradict  the  complaint  in  a  material  particular. 

The  appellants'  counsel  also  claimed  that  after  the  pleadings 
were  amended  as  stated,  they  still  did  not  contain  a  cause  of 
action,  and  he  objected  to  the  admission  of  evidence  under 
them,  and  subsequently  moved  to  arrest  the  judgment  upon 
that  ground.  The  respondents'  counsel,  after  the  portions  of 
his  pleadings  referred  to  were  stricken  out,  introduced  evidence 
of  a  record  title  to  himself  in  the  land,  and  then  rested  his 
case ;  whereupon,  the  appellants'  counsel  moved  for  a  judgment 
of  nonsuit,  claiming  that  the  respondent's  pleadings  taken  to- 
gether did  not,  after  the^ameudment,  constitute  a  cause  of  ac- 
tion, and  that  the  burden  was  upon  the  respondent  to  show 
that  appellants'  possession  was  not  adverse.  The  court  over- 
ruled the  motion,  and  allowed  the  appellants'  counsel  an  excep- 
tion to  the  ruling,  and  which  is  claimed  to  be  erroneous. 


Oct  1886.]  Swift  v.  Muleey.  68 


Opinion  of  the  Court— Thayer,  J. 


The  latter  then  attempted  to  prove  his  defense  set  up  in  the 
answer,  and  gave  evidence  tending  to  show  that  the  appellants 
took  possession  of  the  premises  in  controversy  more  than  ten 
years  prior  to  the  commencement  of  the  action,  under  a  quit 
claim  deed  executed  to  them  by  one  R.  Hendrie ;  that  their 
possession  had  been  uninterrupted  and  continuous  ever  since ; 
and  then  offered  in  evidence  a  certified  copy  of  the  record  of 
deeds  of  Multnomah  County,  of  the  said  deed  from  Hendrie, 
for  the  purpose,  as  appellants'  counsel  claimed,  of  showing 
that  they  entered  under  color  of  title.  The  respondent's  coun- 
sel objected  to  the  introduction  of  the  said  deed,  upon  the 
grounds  that  a  quit  claim  deed  could  not  give  rise  to  color  of 
title.  The  court  sustained  the  objection,  and  rejected  the  evi- 
dence, to  which  ruling  an  exception  was  allowed,  and  which  is 
also  claimed  to  have  been  erroneous. 

The  appellants'  counsel  then  offered  in  evidence  a  copy  of  a 
judgment  of  the  said  circuit  court,  rendered  on  the  12th  day 
of  February,  1866,  in  favor  of  said  B.  Hendrie,  and  against 
Mrs.  H.  Swift,  claimed  to  be  one  of  the  respondent's  immedi- 
ate grantors,  the  issuance  of  an  execution  thereon,  sale  of  the 
said  premises  by  the  then  sheriff  of  said  county  to  said  R. 
Hendrie,  and  an  order  confirming  the  sale  ;  to  the  introduction 
of  which  the  respondent's  counsel  objected,  and  the  court  sus- 
tained the  objection,  and  allowed  an  exception.  This  ruling  is 
also  claimed  to  have  been  erroneous. 

After  the  evidence  was  closed,  the  appellants'  counsel  re- 
quested the  court  to  direct  the  jury  to  make  certain  special 
findings,  which  the  court  refused,  and  to  which  refusal  an  ex- 
ception was  allowed,  and  which  is  also  relied  on  herein. 

I  think  the  court  had  power  to  allow  the  amendment  of  the 
complaint  and  reply  at  the  time  it  did,  and  in  the  way  per- 
mitted. Great  liberality  in  amending  pleadings  under  our 
system  should  be  shown,  when  the  jifetice  of  the  case  requires 
it.  The  court  should  always  be  careful  that  the  opposite  par- 
ty be  not  misled  to  his  prejudice,  and  this  can  be  avoided  in 
almost  every  cose  by  granting  a  continu.mcc.  When  a  party 
comes  into  court  in  good  faith  with  his  action  or  suit,  he  should 
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not  be  turned  out  on  account  of  a  technicality  or  mistake 
which  an  amendment  will  obviate,  when  it  will  do  no  substaYi- 
tial  injury  to  the  opposite  party.  It  is  the  province  of  the 
courts  to  adjust  controversies  between  litigants,  and  it  should 
be  done  with  as  little  delay  and  annoyance  to  them  and  the 
public  as  circumstances  will  permit.  The  parties  in  this  case 
were  before  the  court  to  try  the  case,  and  I  think  the  court 
did  right  in  not  turning  the  respondent  out,  and  compelling  him 
to  commence  over  again,  when  it  could  be  done  by  a  single 
amendment  of  his  pleadings.  It  worked  no  injury  to  the  ap- 
pellants. They  were  there  to  try  the  merits  of  the  case,  and 
could  not  have  been  injured  a  particle. 

The  motion  for  a  nonsuit  was  properly  denied.  The  re- 
spondent proved  title  to  the  premises  in  himself,  and  that  en- 
titled him  to  the  possession,  unless  the  appellants  could  show  a 
title  in  themselves,  or  an  adverse  possession  for  the  period  of 
ten  years.  The  legal  title  draws  after  it  the  possession,  and  a 
right  of  entry  is  not  barred,  unless  there  has  been  a  disseisin 
followed  by  an  actual,  open,  notorious  and  continuous  adverse 
possession  for  the  period  of  ten  years  next  prior  to  the  com- 
mencement of  the  action.  To  be  an  adverse  possession  it  must 
be  an  occupancy  under  a  claim  of  ownership,  though  it  need 
not  be  under  color  of  title.  It  is  suflScient  if  the  party  goes 
upon  the  land,  and  declares  to  the  world  by  his  acts  and  con- 
duct that  he  is  the  owner  of  it,  and  maintains  that  attitude 
the  requisite  period.  His  occupancy,  when  he  does  not  enter 
under  color  of  title,  must,  however,  extend  to  the  entire  tract 
of  land  claimed.  He  will  gain  no  right  to  any  part  of  it  that 
he  does  not  actually  occupy,  while  the  rule  is  different  if  the 
entry  is  made  under  a  paper  title.  There  his  occupancy,  if  he 
actually  occupy  a  part  of  it,  will  be  extended  by  construction 
to  the  boundaries  specified  in  the  instrument  under  which  he 
claims. 

But  the  circuit  court  was  mistaken  in  holding  that  a  quit 
claim  deed  would  not  constitute  color  of  title.  Any  instru- 
ment that  purports  upon  its  face  to  convey  title  to  the  grantee 
is  sufficient  to  constitute  color  of  title.     A  quit  claim  deed,  it 
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18  true,  only  conveys  what  the  grantor  can  rightfully  convey; 
but  it  is  as  effectual  to  convey  that  as  any  other  form  of  deed, 
and  it  has  been  held  that  an  entry  under  a  conveyance  from 
the  sheriflf,  though  not  sufficient  upon  its  face  to  convey  the 
legal  title,  was  an  entry  under  color  of  title.  (Jackson  v. 
Newton^  18  Johns.  355.)  A  large  number  of  cases  are  col- 
lected in  Tyler  on  Ejectment  and  Adverse  Enjoyment,  at  page 
862  of  that  work,  and  they  fully  sustain  the  view  here  ex- 
pressed. 

The  other  exceptions  in  this  case  were  not  well  taken  ;  the 
sale  under  the  execution,  as  shown  by  the  order  of  confirma- 
tion, was  too  indefinite  in  its  description  of  the  land  sold.  It 
was  described  therein  as  a  '^  part  of  Sec.  29,  T.  1 N.,  R.  2  E., 
containing  IGO  acres,  more  or  less,  and  being  a  portion  of  tlie 
donation  land  claim  of  Henry  and  Jane  Swift,  and  being  de- 
scribed on  plat  as  Notification  No.  6165,  lying  and  being  in 
Multnomah  County,  Oregon." 

It  appears  that  a  donation  claim,  known  as  Notification  No. 
6165,  was  patented  to  II.  Swift  and  Jane  Swift,  his  wife,  and 
that  it  included  the  premises  in  question.  The  claim  included 
a  larger  portion  than  160  acres,  probably  320  acres,  though 
that  does  not  appear  in  the  record.  But  it  does  appear  that 
160  acres  was  only  a  part  of  the  donation  claim.  That  must 
be  inferred  from  the  description  set  out  in  the  order  of  confirma- 
tion. But  it  does  not  appear,  nor  can  it  be  ascertained  from 
the  record,  which  portion  of  the  donation  claim  was  sold  by 
the  sheriff.  He  doubtless  intended  to  sell  160  acres  thereof, 
but  it  would  be  impossible  to  ascertain  which  part  of  the  claim 
it  was  intended  to  be.  There  is  nothing  in  the  description  to 
identify  it. 

The  refusal  of  the  court  to  direct  special  findings,  as  request- 
ed by  the  appellant's  counsel,  was  wholly  discretionary.  This 
court  will  not  undertake  to  review  any  such  ruling  of  a  cir- 
cuit court.  The  respondent's  counsel  contended,  upon  the 
hearing,  that  the  appellant's  possession  of  the  premises,  as 
shown  by  the  cross-examination  of  one  of  the  appellants  when 
on  the  stand  as  a  witness,  was  not  such  an  occupancy  as  would 
XIV.   0BWJ.-5. 
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constitute  an  adverAe  possession,  within  the  meaning  of  the 
hiw,  and  that  therefore  the  exclusion  of  the  deed  from  Hendrie 
to  appellants,  when  offered  in  evidence,  if  erroneous,  did  not 
injure  appellants.  If  all  the  evidence  in  the  case  were  shown 
to  be  contained  in  this  bill  of  exceptions,  we  might  properly 
pass  upon  that  question  ;  but  as  it  stands,  we  do  not  think  we 
have  the  right  to  do  so.  The  case  was  submitted  to  the  jury 
to  pass  upon,  and  the  statement  in  the  bill  of  exceptions,  show- 
ing the  character  of  testimony  given  upon  the  part  of  the  ap- 
pellants, entitled  them  to  have  it  so  submitted. 

I  do  not  think  the  testimony  returned  here  shows  any  such 
adverse  holding  as  would  bar  the  action ;  but  thi^  court  cannot 
determine  that  it  was  all  the  testimony  in  the  case,  and  is  com- 
pelled, therefore,  to  reverse  the  judgment,  and  remand  the 
case  for  a  new  trial. 


[Filed  June  29, 1S86.1 1 

GEO.  F.  WELLS  et  al.  v.  MARCUS  and  MARGARET 
J.  NEFF  AND  JAS.  H.  BUDD. 

EQtriTT— Accord  abtd  Satisfaction-^Go^ipbomisb.— Compromise  of  doubt- 
ful rights,  or  voluntary  settlements  between  parties,  when  charac- 
terized by  good  faith  and  a  f uU  disclosure  of  all  the  facts,  are  favored 
by  the  courts. . 

Same— Mist AKs.— Such  settlements  will  not  be  disturbed  for  any  ordi- 
nary mistake,  either  of  law  or  fact,  in  the  absence  of  conduct  other- 
wise inequitable,  since  their  very  object  is  to  settle  all  such  possible 
errors  without  judicial  controversy. 

Same.— It  seems  that  a  party  claiming  to  set  aside  such  a  settlement 
must  in  any  case  restore  any  property  or  rights  derived  under  it. 
He  cannot  repudiate  the  settlement,  and  at  the  same  time  hold  on  to  the 
advantages  it  may  have  given  him. 

Multnomah  County.  Defendants  Ncff  appeal.  Affirmed 
except  as  to  costs. 

This  suit  is  to  partition  a  tract  of  land  known  as  the  Neff 
Donation  Land  Claim.  The  complaint  is  in  the  ordinary  form, 
setting  out  the  interests  of  the  several  owners  as  follows : 

^  Suspended  upon  an  order  aUowing  a  rehearing  until  the  present  term. 
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In  respondent  Wells,  four-ninths  of  whole  claim,  and  six 
thirty-sixths  of  the  Petty  tract. 

In  respondents  Whalley  and  Fechheimer,  one-sixth  of  whole 
claim,  an  undivided  twelve  and  a  half  acres  in  whole  claim, 
and  one-sixth  of  the  Petty  tract. 

In  respondent  Page,  one-sixth  of  the  whole  claim,  less  an 
undivided  twelve  and  a  half  acres  of  whole  claim. 

In  respondent  Budd,  two-ninths  of  whole  claim,  excepting 
the  Petty  tract,  and  five  thirty-sixths  of  Petty  tract. 

In  appellant  Margaret  J.  Ncff,  a  life  estate  for  her  natural 
life  in  respondent  Budd's  portion. 

The  complaint  further  alleged  that  the  respective  interests 
were  so  varied  that  the  land  could  not  be  divided  without  in- 
jury to  substantial  rights  of  the  respective  parties  to  the  suit, 
and  that  the  interests  of  the  parties  would  be  advanced  by 
sale  of  the  property,  and  a  pro  rata  division  of  the  proceeds 
of  such  sale. 

March  Slst,  1883,  appellant  Margaret  J.  Neff  filed  her  first 
answer,  in  which  she  claimed  no  other  interest  than  that  stated 
in  the  complaint;  but  alleged  that  the  land  could  be  parti- 
tioned by  metes  and  bounds,  and  that  a  sale  thereof  would 
cause  her  irreparable  injury. 

May  5, 1883,  a  decree  was  made  apportioning  the  land  in 
accordance  with  the  complaint,  and  appointing  referees  to 
make  partition  of  the  land. 

Afterwards  the  appellants  Marcus  and  Margaret  J.  Neff 
had  an  answer  prepared,  charging  the  respondent  Budd  witli 
various  fraudulent  practices  in  obtaining  the  deeds  from  them 
upon  which  he  based  his  claim  of  title,  and  that  said  deeds 
were  without  consideration ;  which  answer  was  submitted  to 
Budd  May  26th,  1883.  After  some  negotiation,  a  settlement 
was  agreed  upon  between  these  parties,  by  which  Budd  re- 
leased to  the  Neffs  all  of  his  interest  in  excess  of  fifty  acres ; 
the  latter,  in  turn,  conveyed  to  Budd  the  fifty  acres,  and,  as 
Budd  claims,  also  agreed  to  suppress  said  answer. 

Two  days  later,  Neffs  applied  to  the  court  below  to  open  up 
the  decree  previously  entered,  which,  eventually,  the  court  did. 
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and  thereupon  the  Neffd  filed  an  answer  substantially  the  same 
as  that  above  referred  to.  Budd  answered,  patting  in  issue 
the  material  allegations  made  by  Ne£Es*  pleading,  and  setting 
u[>  the  settlement  above  referred  to. 

Such  additional  facts  as  are  material  are  stated  in  the  opinion. 

Benton  KUlin^  for  Wells, 

John  W.  Whalley^  for  himself,  and  f or  Fechheimer  and  Page, 

Sidney  Dell  and  Charles  Gardner ^  for  the  Appellants. 

Fred'k  V.  Holman^  for  Respondent  Budd. 

Lord,  J. — ^This  is  a  suit  in  equity  for  the  partition  of  cer- 
tain lands  known  as  the  Marcus  Neff  Donation  Land  Claim,  in 
which  the  plaintiffs  and  defendants  were  interested  as  tenants 
in  common.  Without  adverting  to  much  preliminary  matter 
now  unnecessary  for  the  consideration  of  the  case,  it  js  suffi- 
cient to  say  that  the  object  of  the  answer  of  the  Neffs,  and 
the  evidence  they  produced  to  support  it  after  issue  joined^ 
was  to  establish  their  equitable  ownership  to  the  respective 
portions  of  the  land  claimed  by  each  and  all  the  other  parties 
to  the  suit,  and  to  have  the  deeds  held  by  them,  respectively, 
to  the  same  set  aside  and  cancelled,  and  declared  to  be  null 
and  void.  The  cause  was  referred  to  a  referee,  to  take  the 
testimony  and  report  the  finding  of  facts  and  conclusions  of 
law,  which  resulted  adversely  to  the  Neffs.  Subsequently, 
upon  the  report  of  the  referee  coming  up  before  the  court  be- 
low, on  motions  of  the  respondents  to  confirm,  and  the  exce]>- 
tions  thereto  of  the  appellants,  the  court,  after  argument  and 
advisement,  confirmed  the  report  of  the  referee,  and  rendered 
the  decree  herein  from  which  this  appeal  is  taken.  In  the 
course  of  the  argument  of  the  appellant,  this  court  being  satis- 
fied that  no  case  was  made  against  Whalley,  Fechheimer  and 
Page,  the  suit  was  dismissed  as  to  them ;  but  not  being  so  sat- 
it>fied  as  to  the  other  respondents,  ordered  the  argument  to 
proceed  as  to  them.     The  case  is  almost  purely  one  of  fact. 
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The  record  is  quite  voluminous,  involving  many  and  various 
transactions,  covering  a  period  of  more  than  ten  years  last 
past.  It  would  not  be  possible,  without  too  much  extending 
this  opinion,  to  point  out  all  the  particular  matter  in  detail  upon 
which  our  conclusions  rest ;  nor  shall  we  attempt  it.  All  that 
we  propose  to  do  is  to  state  the  result  which  the  very  able 
argument  of  counsel,  together  with  our  examination  of  the  evi- 
dence, has  enabled  us  to  reach. 

And  first,  as  to  the  respondent  Geo.  F.  Wells.  His  inter- 
est in  the  property  comprised  the  interest  in  the  Neff  claim 
of  Greorge  NeflP  and  Mary  A.  Lousignont  (NeflE),  children  of 
Marcus  and  Margaret  J.  Neff,  and  the  life  interest  of  Margaret 
J.  Neff.  As  to  these  interests,  it  is  not  disputed  that  the  re- 
spondent Wells  paid  a  valuable  consideration  to  each  of  the 
parties  of  whom  he  made  the  purchase ;  nor  are  any  of  the 
parties  of  whom  he  made  the  purchase,  except  the  appellant 
Margaret  J.  Neff,  parties  to  the  suit,  or  making  any  charges 
of  unfairness  or  want  of  good  faith  in  the  several  transactions. 
And  the  only  inquiry  in  respect  to  the  respondent  Wells  is, 
whether  he  was  a  bona  fide  purchaser. 

The  evidence  shows  that  while  Wells  was  negotiating  with 
Mrs.  Neff  for  her  life  lease,  she  knew  that  he  was  at  the  same 
time  negotiating  with  George  and  Mary,  for  the  purpose  of 
purchasing  their  respective  interests  in  the  land,  which  they 
held  by  deeds  from  the  appellants ;  and  that  his  object  in  pur- 
chasing her  interest  was,  in  the  event  he  concluded  the  bur- 
gain  with  George  and  Mary,  to  have  the  property  free  from 
that  incumbrance,  so  as  to  make  it  available  for  the  purposes 
of  speculation  and  sale,  and  to  enable  him  to  give  a  clear  title 
to  purchasers.  During  all  the  time  this  negotiation  was  pro- 
ceeding, and  while  thus  understanding  that  Wells  did  not  wish 
to  purchase  any  of  the  different  interests  held  by  them,  unless 
be  could  have  a  clear  title,  Mrs.  Neff  neither  represented  nor 
mside  any  claim  to  the  respective  interests  held  by  George  and 
Mary ;  but,  we  think,  by  her  acts  and  conduct,  led  him  to  be- 
lieve that  she  had  no  such  claim,  and  that  the  interests  in  the 
land  of  George  and  Mary  were  valid  and  bona  fide.     Nor  do 
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wc  find  any  other  circanstances  calculated  to  put  him  on  in- 
<|uiry,  or  which  impugn  the  good  faith  of  his  purchase.  The 
consideration  which  he  paid  for  the  different  interests  amount- 
ed to  nearly  ten  thousand  dollars ;  and  taking  the  testimony  al- 
together we  are  of  the  opinion  he  made  the  purchase  in  good 
faith,  and  without  any  notice  of  any  outstanding  equities.  The 
result  is  that  the  decree  must  be  affirmed  as  to  him. 

We  now  come  to  the  contention  between  the  appellants  and 
tlie  respondent  Budd.  His  interest  in  the  land  was  derived 
from  the  appellants,  by  deed  duly  executed  by  them,  the  al- 
leged consideration  for  which  was  services  rendered  as  an  at- 
torney, and  money  advanced.  This  deed  is  claimed  to  be  with- 
out consideration,  and  fraudulent.  It  appears  that  while  the 
appellant  resided  in  Stockton,  Cal.,  where  the  respondent  Budd 
then  and  now  resides,  the  father  of  Margaret  J.  Neff  died, 
leaving  certain  property  to  her  children,  and  that  upon  her  ap 
plication,  the  respondent  Budd  was  appointed  their  guardian. 
The  names  of  these  children  were  Nancy^  George,  and  JMary. 
In  May,  1875,  Nancy  became  of  age,  and  the  respondent 
Budd,  after  having  paid  over  and  delivered  to  her  all  the  proiv 
erty  he  had  received,  as  the  guardian  of  her  estate,  filed  his 
account,  and  was,  by  a  decree  of  the  probate  court,  discharged 
from  his  duties  and  obligations  as  such  guardian.  Subsequent- 
ly the  appellants  executed  to  their  daughter,  Nancy  Neff,  a 
deed  to  one-sixth  of  their  interest  in  the  donation  land  claim  in 
Oregon.  On  the  14th  day  of  February,  1877,  Nancy  Neff 
made  a  will,  whereby  she  bequeathed  and  devised  all  her 
])ro[>erty  to  the  respondent  Budd;  and  on  the  15th  day  of  Feb- 
ruary, 1877,  she  died,  leaving  property  in  the  city  and  coun- 
ty of  San  Francisco.  And  thereafter,  in  March,  1877,  the  said 
last  will  was  duly  admitted  to  probate  under  the  laws  of  Cal- 
ifornia, and  by  the  probate  court  of  said  county.  But  no  steps 
were  ever  taken  to  record  such  last  will  in  Oregon,  or  other 
proceeding  had  to  make  it  available  against  the  property  here. 
On  March  18,  1878,  the  api>ellants  executed  a  deed,  for  cer- 
tain considerations  alleged,  to  Mary  Neff,  George  Neff,  and 
the  respondent  Budd,  to  certain  undivided  interests  in  said  do- 
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nation  claim,  in  which  a  life  lease  was  reserved  for  the  benefit 
of  Margaret  J.  Neff  in  the  interests  held  by  Mary  Neff  and  the 
respondent  Budd.  This  sufficiently  states  the  interest  which 
the  respondent  Budd  held  in  the  land. 

Thus  matters  stood  until  this  suit  was  instituted  for  the  par- 
tition of  the  respective  interests  of  the  parties,  when  the  claim 
made  by  the  appellants  was  set  up  in  the  answer,  to  set  aside 
the  deeds  held  by  the  adverse  parties  to  the  suit.  A  great 
deal  of  testimony  was  taken  in  respect  to  the  will  of  Nancy 
Neff,  and  to  the  matter  of  the  alleged  professional  services  and 
money  advanced,  which  constituted  the  consideration  for  the 
deed  to  the  respondent  Budd.  But  the  chief  defense  relied 
upon  is  a  settlement  in  which  all  matters  between  the  parties 
were  fully  adjusted  and  liquidated.  The  number  of  acres  to 
which  the  respondeat  Budd  would  have  been  entitled  by  the 
partition  was  about  sixty-seven.  But  this  was  subject  to  the 
life  estate  of  Margaret  J.  Neff,  appellant.  By  the  settlement, 
the  respondent  Budd  transferred  by  deed  to  the  appellants  all 
his  interest  in  said  claim,  in  excess  of  fifty  acres  thereof,  which 
was  to  be  and  remain  his  property,  free  and  released  from  tho 
life  lease  of  Mrs.  Neff ;  and  at  the  same  time  as  part  of  this 
transaction,  the  appellants  by  deed  released  an  J  forever  quit 
claimed  to  Budd  all  their  right,  title  and  interest,  including  the 
aaid  life  lease,  to  said  fifty  acres  in  said  donation  claim.  And 
the  referee  found — which  was  confirmed  by  the  court — that 
these  deeds  were  executed  freely  and  voluntarily  by  each  of 
the  parties  therein  named,  and  that  the  deed  from  the  appel- 
lants to  respondent  Budd  was  not  obtained  by  fraud  or  misrep- 
resentation. 

The  evidence  shows  that  the  will  in  favor  of  the  respondent 
Budd  (whatever  the  rights  to  which  he  may  have  been  enti- 
tled under  it),  and  all  other  matters  of  difference  between  the 
parties,  were  included  in  this  settlement.  In  a  word,  that  it 
was  intended  to  be  a  full  and  complete  settlement  of  all  differ- 
ences and  questions  of  property  rights  between  them.  It  is 
claimed,  however,  that  the  appellants  were  led  into  this  settle- 
ment by  misrepresentation  iu  respect  to  the  will* 
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There  is  no  doubt  but  that  compromises  of  doubtful  rights, 
or  voluntary  settlements  between  parties,  which  are  character- 
ized by  good  faith  and  a  full  disclosure  of  all  the  facts,  nr6 
favored  by  the  courts.  Mr.  Pomeroy  says  :  **  Voluntary  set- 
tlements are  so  favored,  that  if  a  doubt  or  dispute  exists  between 
the  parties  with  respect  to  their  rights,  and  all  have  the  same 
knowledge,  or  means  of  obtaining  knowledge,  concerning  the 
circumstances  involving  these  rights,  and  there  is  no  fraud, 
misrepresentation,  concealment,  or  other  misleading  incident, 
a  compromise  into  which  they  thus  voluntarily  enter  must 
stand  and  be  enforced,  although  the  final  issue  may  be  differ- 
ent  from  that  which  was  anticipated,  and  although  the  dispo- 
sition made  by  them  in  their  agreement  may  not  be  that  which 
the  court  would  have  decreed,  had  the  controversy  been 
brought  before  it  for  decision.  Of  course,  there  must  not  only 
be  no  misrepresentation,  imposition  or  concealment ;  there  must 
also  be  a  full  disclosure  of  all  material  facts  within  the  knowl- 
edge of  the  parties,  whether  demanded  or  not  by  the  others. 
In  the  words  of  a  distinguished  judge :  ^  There  must  not  only 
be  good  faith  and  honest  intention,  but  full  disclosure ;  and 
without  full  disclosure,  honest  intention  is  not  sufficient.'  If 
these  requisites  of  good  faith  exist,  it  is  not  necessary  that  tiie 
dispute  should  be  concerning  a  question  really  doubtful,  if  the 
parties  bona  fide  consider  it  so ;  it  is  enough  that  there  is  a 
question  between  them  to  be  settled  by  their  compromise.'* 
Pomeroy  Eq.  Jur.,  Sec.  850.  The  evidence  shows  that  after  the 
answer  for  the  appellants  was  drawn,  the  leading  counsel,  Mr. 
Dell,  sought  and  procured  an  interview  with  the  respondent 
I3udd,  and  made  known  the  contents  to  him,  for  the  purpose,  it 
would  seem,  of  affording  Budd  an  opportunity,  if  he  desired  it, 
to  effect  a  settlement  without  litigation.  The  result  of  this 
interview  was  an  agreement  that  the  parties  should  meet  at 
DelTs  office  at  4  o'clock,  when  all  matters  of  difference  could 
be  submitted  and  discussed,  with  a  view  to  an  amicable  and  satis* 
factory  settlement.  At  or  about  the  time  appointed,  the  appel- 
lants were  present,  with  their  attorney  Mr.  Dell,  and  the  re- 
spondent, who  is  also  a  lawyer,  with  his  attorney  Judge  Wood^ 
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ward ;  when,  after  consideralJe  discussion,  a  satisfactory  ar- 
rangement was  effected,  which  resulted  in  the  interchange  of 
deeds  as  above  stated.  The  testimony  in  respect  to  these  in- 
terviews, what  was  said  and  what  took  place  as  heard  and  seen, 
is  fully  set  forth  in  the  record,  astestified  to  by  those  who  wore 
present.  In  some  respects  there  is  a  conflict  in  the  testimony, 
probably  jnore  particularly  as  to  what  occurred  and  what  was 
the  understanding  at  the  first  interview.  But  this  wa?  more 
of  a  preliminary  character,  and  not  irreconcilable  with  the 
after  result.  As  Mr.  Dell  had  prepared  the  answer  of  the 
appellants,  we  must  suppose  that  he  was  conversant  with  the 
facts  by  which  it  was  expected  to  be  sustained ;  and  as  to  the 
will,  that  he  knewthe  law  as  to  its  validity  as  well  as  Bu(l(l,and 
was,  therefore,  well  equipped  to  advise  and  protect  his  clients, 
and  not  liable  to  accede  to  or  accept  any  settlement  that  did  not 
secure  a  just  and  proper  recognition  of  their  rights  and  interests. 
The  evidence  shows,  too,  that  Budd  had  never  attempted  to 
perfect  his  rights  under  the  will,  so  far  as  the  property  in  this 
jurisdiction  was  concerned  ;  and  he  seems  to  have  referred  to  the 
matter  more  to  show  that  he  had  a  further  and  another  distinct 
claim  to  a  portion  of  the  property,  quite  liable,  it  is  true,  to  be 
contested  whenever  he  should  attempt  to  establish  such  rights, 
but  which  he  was  willing  to  throw  in  and  abandon,  in  order  to 
facilitate  and  bring  about  a  full  and  complete  adjustment  and 
settlement  of  all  matters  in  dispute,  and  to  prevent  litigation. 
And  where  parties  meet,  as  here,  for  the  purposes  of  a  settlc- 
ment,  and  to  avoid  litigation,  courts  of  equity  are  strongly  in- 
clined to  favor  and  uphold  such  compromises  or  settlement!*, 
when  effected.  And  it  is  said  that  they  will  not  be  disturbed 
for  any  ordinary  mistake,  either  of  law  or  fact,  in  the  absence 
of  conduct  otherwise  inequitable,  since  their  very  object  is  to 
settle  all  such  possible  errors  without  judicial  controversy, 
Xiooking  at  much  matter  which  has  come  into  this  record,  in 
the  absence  of  the  settlement,  it  probably  would  wear  a  differ- 
ent aspect,  and  compel  us  to  regard  it  in  a  different  light  than 
we  do  now,  in  adjusting  the  rights  and  equities  of  the  parties. 
But  it  seems  to  us  that  one  of  the  principal  objects  which  in* 
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duced  the  respondent  Budd  to  compromise  and  settle,  and  put 
an  end  to  all  controversy,  was  the  exclusion  of  this  very  mat- 
ter, which  otherwise  would  necessarily  be  involved  in  the  cose. 
In  view  of  all  the  facts,  we  are  inclined  to  think  that  the  settle* 
ment  must  be  upheld,  and  that  the  decree  of  the  court  below 
must  be  affirmed  in  all  matters  and  things,  except  that  the 
respondent  Budd  shall  not  be  entitled  to  recover  costs  and  dia* 
bursements  in  either  court. 

Waldo,  C.  J.,  was  of  opinion  that  the  will  of  Nancy  Ncff, 
of  Feb.  15, 1877,  was  void  by  reason  of  the  nonage  of  the  testa- 
trix ;  and  that  the  extent  to  which  this  fact  might  affect  the 
decree  as  to  the  defendant  Budd,  itot  having  been  considered 
by  the  counsel  or  the  court,  further  argument  should  be  had 
upon  the  point. 

Upon  reargument,  the  following  opinion  was  delivered  No- 
vember 2,  1886 : 

Per  Curiam. — The  opinion  heretofore  filed  in  this  cause 
disposed  of  every  question  presented  ;  but  in  a  petition  filed  for 
rehearing  by  counsel  for  the  appellants,  it  was  insisted  that  the 
court  had  not  given  full  effect  to  the  evidence  in  their  favor, 
touching  the  alleged  settlement  with  Budd,  referred  to  in  their 
answer.  For  the  purpose  of  hearing  further  argument  on  this 
point,  a  rehearing  was  ordered,  and  the  cause  having  been 
again  argued,  as  to  whether  Budd  was  guilty  of  fraud  in  pro- 
curing that  settlement,  we  shall  now  briefly  state  our  conclu- 
sions thereon. 

The  settlement  occurred  in  the  office  of  Mr.  Dell,  attorney 
for  the  appellants,  on  May  26th,  1883 ;  and  at  the  time  the 
same  was  concluded  and  the  deeds  exchanged,  there  were  pres- 
ent the  defendant  and  J.  H.  Budd,  Judge  Woodward,  Marcus 
Ncff,  Margaret  J.  Neff  and  Sidney  Dell.  By  the  terms  of  that 
settlement,  Budd  was  to  have  60  acres  of  the  land  in  contro- 
versy, under  the  deed  of  March  18th,  1878,  the  same  to  be  dis- 
charged from  a  life  estate  of  Margaret  J.  Ncff  therein,  and  to 
be  set  apart  to  him  in  the  then  pending  partition  suit ;  and  he 
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was  to  release  and  convey  to  Margaret  J.  Neff  all  of  his  inter- 
est, if  any,  in  the  residue  of  the  land  in  dispute  ;  and  the  neces- 
sary deeds  were  executed  and  delivered  at  the  time,  to  carry 
the  same  into  effect.  By  the  deed  of  March  18th,  1878,  re- 
ferred to,  Marcus  Neff  and  Margaret  J.  Neff  had  conveyed  to 
the  respondent  Budd,  and  to  Mary  A.  Neff  and  George  Neff, 
all  their  interest  in  the  Neff  Donation  Land  Claim.  For  the  pur- 
pose of  setting  this  settlement  aside,  it  is  attacked  by  the  an- 
swer of  Marcus  Neff  and  Margaret  J.  Neff,  for  fraud  in  its 
procurement.  The  fraud  consisted  in  the  claim  of  Budd  to  one- 
sixth  interest  in  the  Neff  Donation  Land  Claim,  under  and  by 
virtue  of  a  will  of  Nancy  Neff,  deceased,  made  in  favor  of  Budd. 
It  is  also  claimed  that  the  will  was  invalid  ;  that  Budd  knew 
it  at  the  time  of  the  settlement,  and  that  the  respondents  did 
not  know  it ;  and  that  Budd  omitted  to  tell  the  facts  showing 
its  invalidity  at  the  time  of  the  settlement.  The  will  of  Nan- 
cy Neff  was  filed  for  probate  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  on  the  13th  day  of  March, 
1877,  and  such  proceedings  appear  to  have  been  thereafter 
regularly  taken  in  the  matter,  until  on  the  29th  day  of  March, 
1877,  when  said  will  was  duly  proven  in  said  court,  and  ad- 
judged to  be  the  last  will  of  Nancy  Neff,  deceased.  These 
facts  fully  appear  from  a  certified  copy  of  the  proceedings  had 
in  said  matter,  now  before  us.  It  does  not  appear  that  this 
will  has  been  probated  in  this  state,  but  with  this  record  and 
judgment  before  us,  we  cannot  say  that  it  is  not  the  will  of 
Nancy  Neff,  deceased.  It  is  the  judicial  record  of  a  sister 
state,  and  it  is  entitled  to  full  faith  and  credit  under  the 
constitution  and  laws  of  the  United  States.  The  validity  of 
a  will  executed  in  another  state  cannot  be  tried  in  this  collat- 
eral manner.  It  has  become  a  judicial  record  in  the  state 
where  it  was  proven  and  filed,  and  it  must  receive  full  credit 
here. 

But  it  is  charged  that  this  will  was  forged,  and  that  the  re- 
spondent Budd  was  a  party  to  the  forgery.  This  was  stated 
in  the  argument  by  counsel  for  the  Neffs  ;  but  we  have  sou^^ht 
diligently  for  evidence  to  support  it — it  is  not  in  the  record. 
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Presumptively,  all  of  the  transactions  of  these  parties  were 
fair  and  honest,  and  tlie  settlement  in  question  was  fairly 
made.  Whoever  alleges  otherwise,  must  support  that  allega- 
tion by  a  preponderance  of  evidence.  Fraud  is  never  pre- 
sumed. Taking  all  that  is  testified  to  by  Dell  and  Budd,  at 
the  12  o'clock  meeting  in  Dell's  office,  when  Dell  and  Budd  only 
were  present,  and  all  that  occurred  at  the  4  o'clock  meeting  at 
the  same  place,  when  Judge  Woodward,  Marcus  NcflE,  and  Mar- 
garet J.  NeflE  were  also  present,  and  when  the  settlement  in 
question  was  finally  consummated,  and  we  fail  to  find  in  it  any 
evidence  whatever  of  fraud  on  the  part  of  Budd.  Of  course, 
Mr.  Dell  has  given  liis  version  of  it ;  but  we  would  hardly  be 
justified  in  accepting  his  statements  without  any  qualification, 
and  rejecting  the  others.  The  NefEs  must  produce  evidence 
which  is  stronger,  more  convincing  to  the  mind,  than  Budd; 
and,  if  they  cannot  do  this,  under  well  settle<l  principles  of 
law,  they  must  fail.  And  this,  in  our  judgment,  they  have 
failed  to  do. 

There  is  one  other  question  that  appears  upon  the  face  of 
the  answers  of  the  NeflFs,  and  that  is,  they  have  not  tendered 
back  to  Budd  a  deed  for  any  interest  they  may  have  derived 
from  him  in  the  Neif  claim  by  the  terms  of  the  settlement. 
They  could  not  repudiate  the  settlement,  and  at  the  same  time 
hold  on  to  advantages  it  may  have  given  them.  "  He  who 
seeks  equity  must  do  equity.''  Having  determined  that  the 
settlement  is  unimpeached,  we  decide  this  case  solely  upon 
that  ground,  though  the  objection  last  stated  would  be  alike 
fatal  to  the  appellants.  A  party  prevailing  in  this  court  is  en- 
titled to  his  costs,  unless  for  special  equitable  reasons  growing 
out  of  the  case  we  should  order  otherwise,  and  this,  we  think, 
we  ought  not  to  do  in  this  case. 

The  decree  of  the  court  below  will  be  affirmed  with  costs, 
and  it  is  so  ordered. 
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[Filed  November  8, 1886.] 

A.  J.  LAWRENCE  v.  J.  C.  LAWRENCE. 

CoNVETANCE— Real  Estate— Possessiox.— "Where  a  father  takes  a  deed  to 
land  in  the  name  of  his  infant  sou,  goes  into  possession  and  improves 
said  land  I  his  possession  is  the  possession  of  the  son. 

Same— Statute  of  Frauds—  Resulting  Trust. —Where  it  is  claimed  that 
the  property  in  controversy  was  purchased  by  the  husband  of  the  de- 
fendant under  an  agreement  that  the  deed  should  be  taken  in  her  name, 
but  it  appears  there  was  no  writing  ;  that  the  purchase  price  was  paid 
wholly  by  the  former,  as  also  the  cost  of  all  improvements,  and  the  prem- 
ises were  occupied  by  all  the  parties  as  a  family  residence  ;  such  facts 
furnish  no  foundation  to  support  such  claim. 

Husband  and  Wife — Mabeied  Woman's  Separate  Estate.— Under  the 
laws  of  this  State  in  18G4,  a  husband  and  wife  could  not  contract  with 
each  other,  unless  respecting  the  wife's  separate  property. 

Statute  or  Limitations.— Where  the  title  to  land  is  in  an  infant,  and  his 
mother,  with  whom  he  lives,  occupies  the  premises  as  a  family  residence, 
receipts  for  rents  and  lists  the  property  for  taxes  in  the  name  of  the 
owner,  and  in  various  other  ways,  up  to  the  time  the  suit  is  commenced, 
explicitly  recognizes  his  title,  on  no  occasion  setting  up  or  claiming  title 
in  herself:  under  such  circumstances  her  possession  was  not  adverse,  and 
the  statute  of  limitations  never  began  to  run. 

Multnomah  County.  Defendant  appeals.  Affirmed. 
Emmett  B,  Williams  and  O.  P.  3fasony  for  Appellant* 
M.  C.  George  and  B.  JSillin,  for  Respondent. 

Stbahan,  J. — ^This  suit  was  brought  to  quiet  the  title  to 
certain  real  property  situate  in  the  city  of  Portland.  The  com- 
plaint alleges  that  the  plaintiff  is  the  owner  in  fee  of  said 
premises,  and  that,  through  himself  and  his  tenants,  he  has  been 
in  the  actual  possession  of  said  premises  ever  since  July  G, 
18G4.  The  complaint  then  sets  up  various  acts  and  claims  of 
the  defendant,  whereby  she  attempted  to  assert  some  right  to 
said  property,  and  alleges  the  same  to  be  wrongful.  The  answer 
denies  the  material  allegations  of  the  complaint. 

By  way  of  further  defense  the  answer  then  alleges  that  J. 
R.  Lawrence,  the  plaintiff 's  father,  was,  on  the  6th  day  of  July, 
]864,  and  is  now,  the  husband  of  the  defendant  ;  and  that  on 
said  day  and  for  many  years  after,  he  and  the  defendant  lived 
and  cohabited  together  as  husband  and  wife ;  that  about  said 
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day  said  lots  were  purchased  as  a  home  for  and  as  the  separate 
property  of  the  defendant*  by  agreement  and  understanding 
between  J.  R.  Lawrence  and  defendant,  this  defendant  paying 
a  part  of  the  purchase  price,  and  relying  upon  the  said  J.  R. 
Lawrence  to  have  said  property  deeded  to  the  defendant,  and 
believing  that  said  property  was  her  sole  and  separate  estate  ; 
that  pursuant  to  said  understanding  and  agreement,  so  made  by 
the  said  J.  R.  Lawrence  with  this  defendant,  she  took  possession 
thereof,  and  by  her  own  labor  earned  divers  large  sums  of 
money,  which  she  in  good  faith  turned  over  to  her  said  hus- 
band in  payment  of  the  purchase  price  ;  and  that  she  in  good 
faith  made  valuable  improvements,  built  houses  and  fences, 
graded  the  streets  and  improved  the  same,  and  paid  the  taxes 
and  street  assessments,  and  thereby  expended  large  sums  of 
money  upon  said  property,  and  bestowed  care,  labor  and  atten- 
tion, all  of  which  was  and  is  of  the  value  of  several  thousand 
dollars,  an  exact  account  of  which  the  defendant  cannot  give  ; 
and  that  much  of  the  paper  evidence  thereof  is  now  in  the  pos- 
session of  the  plaintiff  ;  and  that  said  J.  R.  Lawrence  wrong- 
fully, unlawfully,  fraudulently  and  without  the  knowledge  of 
this  defendant,  and  for  the  purpose  of  cheating  and  defraud- 
ing her  out  of  her  just  rights,  and  out  of  her  property  and 
home,  and  her  estate  in  the  said  lots,  procured  the  said  lots  to 
be  deeded  by  J.  H.  Ilayden  and  wife  to  the  plaintiff  herein, 
who  was  then  an  infant  less  than  two  and  a  half  years  old,  liav- 
ing  no  estate  whatever,  and  who  did  not  pay  anything  what- 
ever therefor  ;  that  since  said  purchase  as  aforesaid  plaintiff  has 
not  made,  or  caused  to  be  made,  any  improvements  thereon, 
nor  made  any  himself,  nor  paid  any  taxes ;  that  said  J.  R. 
Lawrence  and  plaintiff  have  allowed  defendant  to  expend  her 
labor  and  money  upon  the  said  property,  believing  that  she  had 
a  legal  and  equitable  interest  therein,  as  aforesaid. 

The  answer  then  contains  a  plea  of  the  statute  of  limitations. 

And  for  a  further  defense  the  answer  then  pleads  that  the 
legal  title  to  said  property  is  in  J.  R.  Lawrence,  the  husband 
of  defendant ;  and  that  in  1873  he  acquired  title  in  trust  for  the 
defendant,  of  one  Charles  M.  Carter,  who  was  then  the  legal 
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owner  of  said  property;  and  that  said  J.  R.  Lawrence  fraudu- 
lently, and  with  the  intent  to  cheat  this  defendant  and  defraud 
her  of  her  rights,  procured  the  legal  title  to  be  deeded  to  him- 
self, and  thereby  became  the  trustee  of  defendant ;  that  the  de- 
fendant is  the  owner  of  said  property ;  that  she  had  been  in 
the  exclusive  possession  of  the  same,  claiming  to  own  it,  and 
holding  it  adversely  to  the  plaintiff  for  more  than  eighteen 
years  last  past. 

The  reply  presented  proper  issues  on  the  new  matter  in  the 
answer.  A  supplemental  answer  was  afterwards  filed,  alleg- 
ing in  substance  that  the  defendant  had  procured  a  decree  of 
divorce  against  J.  R.  Lawrence,  and  that  the  court  had  by  the 
9ame  decree  vested  in  the  defendant  all  the  title  of  J.  R.  Law- 
rence in  the  premises  in  controversy. 

The  evidence  was  taken  by  deposition,  and  this  cause  is  now 
before  us  to  be  tried  anew  upon  the  transcript  and  evidence 
accompanying  it. 

The  plaintiff  is  entitled  to  the  relief  prayed  for,  unless  his 
right  thereto  is  defeated  by  the  matters  alleged  in  the  answer, 
or  some  of  them.  It  is  true,  his  right  is  contested  by  the  de- 
fendant on  the  further  ground  insisted  upon  at  the  trial,  that 
his  predecessor  had  no  title,  and  therefore  the  deed  to  the  plain 
tiff  gave  him  none.  However  that  may  be,  it  is  too  late  to 
call  it  in  question.  Jos.  R.  Lawrence,  as  well  as  the  defend- 
ant and  the  plaintiff,  entered  under  the  deed  from  Hayden, 
made  in  1864  ;  and  without  stopping  to  discuss  the  character 
of  their  possession  as  between  themselves  at  this  time,  it  is 
sufficient  to  say  that  possession  was  adverse  and  hostile  to  every 
other  title  or  interest,  and  extinguished  them  all,  long  before 
the  commencement  of  this  suit. 

The  defense  mainly  relies  upon  two  facts.  (1)  The  alleged  con- 
tract respecting  the  purchase  of  the  property  in  1864,  between 
Jos.  R.  Lawrence  and  the  defendant,  who  was  then  his  wife ; 
and  (2)  The  statute  of  limitations.  We  will  examine  these 
defenses  briefly  as  they  are  presented  by  the  evidence. 

And  first,  as  to  the  contract  alleged.  It  was  substantially 
that  Joseph  R.  Lawrence  eaid  to  the  defendant,  that  ''this 
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piece  of  property  was  for  sale.  Hayden  had  it;  we  didn't 
have  enough  money  to  pay  for  it  all,  so  he  went  and  borrowed 
51i>0  or  $200  of  the  priest  that  was  at  the  Sisters'  School  at 
the  time,  and  bought  it.  Now,  he  says,  if  you  will  economize 
we  can  pay  that  note  off.  I  was  working  then  for  different 
parties.  It  was  to  be  my  home,  to  get  away  from  that  old 
Catholic  bell — all  the  time  a-ringing.  That's  what  he  said.  I 
managed  it  and  collected  the  rent  all  the  time  from  the  time 
the  first  house  was  ])ut  up."  Lawrence  caused  the  deed  from 
Ilayden  to  be  made  to  the  plaintiff,  which  deed  was  duly  re- 
corded in  Multnomah  County  soon  after  its  execution.  These 
two  lots  were  unimproved  at  the  time  of  the  purchase,  but 
soon  thereafter  Jos.  R.  Lawrence  commenced  to  improve  them, 
and  we  entertain  no  doubt  whatever  that  all  the  improvements 
placed  on  said  j^roperty,  up  to  the  time  Jos.  R.  Lawrence  left 
Oregon,  were  made  and  paid  for  by  him.  Lawrence's  posses- 
sion, therefore,  was  the  possession  of  the  plaintiff,  who  was 
then  an  infant.  Besides,  the  alleged  agreement  between  Law- 
rence and  his  wife  touching  the  i)roperty  at  the  time  of  its  pur- 
chase from  Hayden  is  denied  by  Lawrence,  and  we  think  the 
circumstances  surrounding  the  transaction  at  the  time,  as  well 
as  the  defendant's  conduct  and  admissions  thereafter,  show 
most  conclusively  that  her  present  claim  is  an  afterthought. 
Taking  the  defendant's  statement  of  this  contract  in  its  strong- 
est terms,  and  it  could  be  the  foundation  of  no  claim  to  this 
property.  She  paid  nothing  to  Lawrence,  there  was  no  writ- 
ing, no  possession,  and  the  money  paid  for  improvements  was 
not  hers.  It  appears  that  the  money  was  all  paid  and  ad- 
vanced by  Lawrence,  both  for  the  purchase  of  the  property 
and  the  improvements.  In  addition  to  these  objections,  a  hus- 
band and  wife  could  not  contract  with  each  other  in  Oregon 
at  the  time  it  is  claimed  this  contract  was  made,  unless  it  was 
respecting  the  wife's  separate  property,  and  this  property  was 
not  of  that  character.  Nor  is  the  plea  of  the  statute  of  limita- 
tions sustained  by  tlie  evidence.  It  satisfactorily  appears  from 
the  evidence  that  the  diefendant  moved  upon  the  land  in  ques- 
tion with  her  husband,  Jos.  R.  Lawrence,  soon  after  the  first 
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house  was  built.  This  was  within  a  year  or  two  after  the 
property  was  purchased.  Lawrence  testifies  that  he  was  in 
possession  himself  constantly,  from  the  time  he  purchased  up 
to  the  time  he  left  Oregon,  and  that  his  possession  was  under 
the  plaintiff's  title,  and  that  he  held  the  possession  for  the 
plaintiff  up  to  that  time,  and  when  he  went  away  he  left  the 
defendant  on  said  premises,  with  whom  the  plaintiff  then  re- 
sided. The  defendant's  entry  was,  therefore,  not  hostile  to 
the  plaintiff's  title,  but  in  strict  subordination  thereto,  and 
it  never  became  adverse.  This  view  of  the  character  of  the 
defendant's  possession  harmonizes  with  the  defendant's  conduct 
respecting  the  same  after  Lawrence  left  Oregon,  as  well  as 
with  her  own  declarations  on  the  subject.  On  the  let  day  of 
February,  1885,  the  defendant  and  one  J.  S.  Coulter,  a  tenant, 
had  a  settlement  respecting  the  rent  of  one  of  the  houses  on 
8aid  premises,  at  which  time  she  gave  Coulter  a  receipt  for 
f30,  in  full  for  rent  till  March  let,  1885,  and  signed  to  said 
receipt,  not  her  name,  but  the  plaintiff's.  In  the  year  1883, 
the  defendant  visited  the  county  assessor's  office  of  Multnomah 
County,  for  the  purpose  of  listing  the  property  in  dispute,  for 
taxation  for  that  year.  The  assessor  furnished  her  the  usual 
blank  for  that  purpose,  and  she  instructed  him  to  fill  said 
blank  with  the  name  of  Albert  J.  Lawrence,  the  plaintiff, 
which  he  did,  and  she  then,  with  her  own  hand,  signed  his 
name  at  the  bottom  thereof,  as  owner.  In  addition  to  these 
acts,  which  cannot  be  reconciled  with  her  present  theory,  her 
daughter  Susie  Stephenson,  and  James  Rankin,  Mrs.  Wasser- 
man,  Jos.  R.  Lawrence,  Jas.  W.  King,  Wm.  Winter,  Mr. 
Shultze,  Mrs.  Shane,  Mrs.  Coulter  and  several  other  witnesses, 
all  testified  fully  and  clearly  to  the  declarations  of  the  said  de- 
fendant, admitting  in  the  most  explicit  manner  that  the  plain- 
tiff was  the  owner ;  and  on  none  of  these  occasions  setting  up 
or  claiming  title  in  herself.  And  these  declarations  were  con- 
tinued till  after  the  plaintiff's  return  from  Australia,  when  she 
introduced  him  to  some  of  the  tenants  as  their  future  landlord. 
Under  such  circumstances  the  statute  of  limitations  never  com- 
menced to  run,  for  the  reason  that  the  defendant's  possession 
was  not  adverse  in  its  inception  and  it  never  became  so. 

XIV.  OBBO.-6. 
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Having  reached  these  coaclusions,  it  is  unnecessary  to  no- 
tice the  other  points  argued.  It  follows  that  the  decree  of  the 
court  below  must  be  affirmed — ^the  other  judges  concurring. 


1*     ^1  IFnedNoremberS.  1886.] 

!«,  4^j  ALICE  A.  PAIN  V.  ESTELLA  M.  SMITH  et  al. 

18*  354| 

Id*  543.  Dbbd — DeiiIVERt  OP. — Delivery  is    essential  to    the  validity  of  a  deed» 

-    — ^  whether  it  be  for  a  valuable  consideration  or  a  mere  voluntary  oon- 

20  681 1  veyance,  in  consideration  of  love  and  affection. 

— — '  8amb  —  Delivbrt — Dbfctition  op. — Delivery  is  that  part  of  the  opera- 

33  437  tion  in  executing  a  deed  by  which  the  grantor  signifies  his  intention 

34  150  when  and  how  it  is  to  take  effect.    Ko  precise  formula  is  required. 
--- — ^  It  is  not  necessary  there  should  be  an  actual  handing  over  of  the  instru- 

37   442  ment.    It  may  be  by  doing  something  and  saying  nothing,  or  by  saying 

I  u      «9J  something  and  doing  nothing,  or  by  both. 

n48     m       Same— Intention  to  Dbuvee.— It  is  not  essential  that  it  should   be  de- 
^  livered  to  the  party  intended  to  be  benefited.    It  may  be  valid,  though 

it  remains  in  the  possession  of  the  grantor.  The  intention  to  pass  the 
title  and  to  make  the  deed  presently  binding  on  the  grantor,  is  the  con* 
trolling  element,  when  there  are  circumstances  which  go  to  make  out  a 
delivery. 
Same  — What  GoNSTmrTES.  —  After  a  writing  has  been  signed,  sealed, 
and  acknowledged,  any  acts,  or  words,  or  circumstances  decisive  of  the 
intention  of  the  grantor  to  consummate  and  part  with  it  are  sufflciont  to 
constitute  a  delivery  and  give  it  validity  as  a  deed. 

Multnomah  County.    Defendants  appeal.     Affirmed. 

W.  Lair  SlUj  for  Appellants. 

W>  H,  Adams^  for  Respondent. 

,  Opinion  of  the  Court  by  Lord,  C.  J. — ^This  is  an  action  in 

ejectment,  for  dower  of  two  lots  of  land  in  Portland.     The 

complaint  alleges  that  W.  B.  Fain  died  on  the        -day  of , 

seized  of  estate  of  an  inheritance  in  the  land  in  controversy; 
that  the  plaintiff,  who  is  respondent  herein,  is  his  widow,  and 
as  such  is  entitled  to  the  enjoyment  of  a  life  estate  of  one-third 
of  said  lands,  as  her  dower  thereof.  The  answer  denies  that 
Fain  was  seized  of  an  estate  of  inheritance  in  the  disputed 
premises,  and  claims  that  the  two  defendants  are  the  owners 
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thereof.  Wm.  B.  Fain  is  the  admitted  source  of  the  title. 
From  the  admissions  in  the  pleadings  and  the  facts  stipulated 
and  found,  the  case  presented  is  briefly  thus  :  The  plaintiff  is 
the  widow  of  William  B.  Fain,  and  the  defendants  are  his  chil- 
dren by  a  former  wife,  and  the  land  in  controversy  was  owned 
by  him  daring  the  life-time  of  the  mother  of  the  defendants, 
and  at  the  time  of  her  death.  When  the  defendants  were 
children  of  tender  years,  their  mother  being  dead,  and  Fain  at 
that  time  being  the  owner  of  considerable  property  besides 
that  which  is  now  in  dispute,  he  sigiled,  sealed,  and  acknowl- 
edged, in  due  form  of  law,  a  deed  purporting  to  convey  the 
property  in  controversy  to  his  two  children,  the  defendants. 
This  deed  was  never  delivered  to  any  person  for  the  children, 
but  remained  in  the  possession  of  the  grantor  to  the  time  of 
his  death,  a  period  of years.  During  that  time  he  man- 
aged the  property,  and  received  its  rents  and  profits.  The 
court  found  as  a  fact — the  trial  being  without  a  jury — that 
when  Fain  made  the  deed,  it  was  not  his  intention  to  deliver 
it;  and  adjudged  that  he  was  at  the  time  of  his  death  seized^of 
an  estate  of  inheritance  of  the  property  in  controversy,  and 
that  the  plaintiff  was  entitled  to  dower  thereof. 

Upon  this  state  of  facts  a  single  question  is  presented  by 
this  appeal.     Was  Wm.  B.  Fain  the  owner  of  ttfe  land  at  the 
time  of  his  death  ?     If  he  was,  it  is  -admitted  that  the  judg- 
ment must  be  sustained ;  otherwise,  it  is  error,  and  must  be  re- 
Versed.     The  general  rule  that  a  conveyance  of  land  is  not 
completely  executed  so  as  to  vest  title  without  delivery  is  not 
controverted  ;  but  it  is  insisted  that  the  rule  is  not  universal,  and 
that  tlic  case  under  consideration  constitutes  an  exception  to 
which  it  IS  not  applicable,  either  upon  reason  or  authority. 
The  distinction  claimed  is  this  :     That  in  deeds  where  both  par- 
ties are  sui  juris,  there  are  two  parties  to  be  consulted,  he  who 
conveys  the  title  and  he  to  whom  it  is  conveyed;  and  that  when, 
as  in  the  great  majority,  or  nearly  all,  of  such  cases,  the  grantee 
gives,  or  obligates  himself  to  give,  something  in  exchange  for 
the  land  conveyed,  or  there  is  a  consideration  of  disadvantage 
to  the  grantee,  '"y^t  la  the  payment  of  the  money,  the  assump- 
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tion  of  some  obligation,  the  carrying  of  some  burden,  which 
moves  the  grantor  to  execute  the  deed  ;  then,  the  transaction 
being  simply  a  contract  or  bargain  between  the  vendor  and  ven- 
dee, it  is  necessary  there  be  an  acceptance  of  the  deed  by  the 
latter,  which  there  could  not  be  without  delivery  or  something 
tantamount  to  delivery  by  the  former.  Hence  the  general 
rule  that  delivery  of  the  deed  is  necessary  to  pass  title. 

But,  it  is  contended,  when  the  grantee  is  an  infant  of  tender 
years,  incapable  of  consenting  to  the  transaction,  and  the  con* 
veyance  is  wholly  voluntary,  imposing  no  burden  on  the  gran- 
tee or  his  estate, delivery  of  the  deed  is  not  necessary;  that 
such  a  transaction  is  wholly  unilateral,  and  the  grantee,  who 
is  only  a  passive  party,  is  not  required  to  do  or  consent  to  any- 
thing in  oi'der  to  give  efficacy  to  the  deed  ;  and  consequently  if 
it  appear,  in  such  case,  that  it  was  the  intention  of  the  grantor 
to  vest  the  title  by  the  deed,  it  is  operative  without  delivery. 
It  is  therefore  claimed,  when  the  facts  disclose,  as  here,  that 
the  deed  was  made  as  a  voluntary  settlement  of  property  on 
.infants  of  tender  years,  and  of  whom  the  grantor  is  the  father 
and  natural  guardian,  the  fact  of  signing,  sealing  and  acknowl- 
edging the  deed  is  strong  evidence,  or  at  least  sufficient, ^nma 
facie,  to  prove  the  intention  of  the  grantor  to  vest  the  title,  in 
tlie  absence  of  any  facts  or  circumstances  to  qualify  or  rebut 
it.  There  are  some  cases  cited,  to  which  we  have  not  had 
access,  in  some  of  the  authorities  to  which  we  shall  presently 
refer,  that  appear  to  maintain  this  result.  But  the  principle, 
as  deduced  by  the  text  writers  and  sustained  by  the  current  of 
decisions,  is  undeniably  to  the  effect  that  delivery  is  essential 
to  the  validity  of  a  deed,  whether  it  be  a  conveyance  for  a 
valuable  consideration,  or  a  mere  voluntary  conveyance  in  con- 
sideration of  love  and  affection.  The  delivery  is  defined  to  be 
that  part  of  the  operation  in  executing  the  deed  by  which  the 
^rrantor  si^rnifies  his  intention  when  and  how  it  is  to  take  effect. 
(Williams  on  Real  Property,  147  et  seq.)  It  is  required  by  the 
law,  in  order  to  demonstrate  beyond  doubt  that  the  party  mak- 
ing the  deed  meant  it  to  be  his  act.  No  precise  formula  is  re- 
quired.    It  is  not  necessary  there  should  be  an  actual  handing 
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over  of  the  instrument  to  constitute  a  delivery.  A  deed  may 
be  delivered  by  doing  something  and  saying  nothing,  or  by 
saying  something  and  doing  nothing,  or  it  may  be  by  both. 
(Shep.  Touch.  57.)  "  But  by  one  or  both  of  these,"  Spen- 
cer, J.,  said,  "  it  must  be  made."  (^Jackson  v.  PhippSj  12 
Johns.  421 ;  Byers  v.  McOlanaAaUy  6  Gill.  &  J.  256;  Steward 
V.  Hedkt,  3  Md.  79.) 

"  It  is  elementary  law,"  said  Virgin,  J.  *'that  the  delivery 
of  the  deed  is  as  indispensable  as  the  seal  or  signature  of  the 
grantor.  Without  this  act  on  the  part  of  tlie  grantor,  by 
which  he  makes  known  first  his  determination  to  consummate 
the  conveyance,  all  the  preceding  formalities  are  impotent  to 
impart  validity  to  it  as  a  solemn  instrument  of  title.  No  for- 
mulary of  words  or  acts  is  prescribed  as  essential  to  render  an 
instrument  the  deed  of  a  person  sealing  it.  It  may  be  done  by 
acts  or  words,  or  by  both,  by  the  grantor  himself,  or  by  an- 
other, by  the  grantor's  authority  precedent  or  assent  subse- 
quent, with  the  intent  thereby  to  give  it  effect  as  his  deed, 
etc."     (^Brown  v.  Brown^  66  Me.  316.) 

Nor  is  it  essential  to  the  complete  execution  of  the  deed, 
that  it  should  be  delivered  to  the  party  intended  to  be  benefit- 
ed by  it.  It  may  be  valid,  although  it  remains  in  the  posses- 
sion of  the  grantor.  In  quite  a  number  of  cases  it  has  been 
held  that  there  may  be  a  delivery  of  a  deed  effectual  to  pass 
the  title,  without  an  actual  surrender  of  the  possession  of  the 
deed.  But  none  of  these,  when  examined  in  the  light  of  the 
facts,  proceed  on  the  ground  that  delivery  is  unnecessary.  In 
all  there  is  something  tantamount  or  equivalent,  from  which  it 
flatisfactorily  appears  that  there  was  an  intention  to  pass  the 
title,  or  what  is  the  same,  to  make  the  deed  a  present  operative 
conveyance. 

In  Doe  V.  Knigkt^  6  Barn.  &  C.  §  671,  the  grantor,  at  the  time 
of  the  execution  of  the  deed,  said  in  the  presence  of  the  subscrib- 
ing witnesses:  "I  deliver  this  as  my  act  and  deed."  Tlie 
grantee  was  not  present,  and  he  kept  possession  of  the  deed. 
Afterwards  he  handed  the  deed  to  his  sister,  saying :  "  Here, 
BesSy  keep   this,  it  belongs  to  Mr.  Gamons,"    who  was   the 
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grantee.  The  jury  found  that  the  grantor  parted  with  the 
possession  and  all  power  and  control  over  the  deed,  and  that 
the  sister  held  it  for  Mr.  Gamons,  free  from  the  disposition 
and  control  of  the  brother.  The  court  held  this  a  good  deliv- 
ery for  the  grantee. 

After  reviewing  several  authorities,  Bagley,'J.,  said:  "  Up- 
on these  authorities,  it  seems  to  me  that  when  an  instrument  is 
formally  sealed  and  delivered,  and  there  is  nothing  to  qualify 
the  delivery  but  the  keeping  of  the  deed  in  the  hands  of  the 
executing  party ;  nothing  to  show  that  he  did  not  intend  it  to 
operate  immediately ;  that  it  is  a  valid  and  effectual  deed  ; 
and  that  delivery  to  the  party  who  is  intended  to  take  it,  or  to 
any  person  for  his  use,  is  not  essential."  Strong  as  this  lan- 
guage may  be  regarded^-obiter,  as  it  is  declared  by  Dixon,  J., 
in  Prutsman  v.  Bdlcer^  30  Wis.  644 — yet  eliminate  the  fact  of 
a  subsequent  actual  delivery  to  the  sister  for  the  use  of  the 
grantee,  upon  which  the  verdict  of  the  jury  was  founded,  and 
there  is  still  left  the  decisive  manifestation  of  the  intention  of 
the  grantor  to  be  presently  bound  by  the  express  words :  "  I 
deliver  this  as  my  act  and  deed."  Certainly,  there  is  nothing 
in  this  oft  quoted  case  (which  is  considered  as  carrying  the 
law  as  far  as  any  of  the  cases},  that  can  serve  the  purpose  of 
the  plaintiffs. 

In  Xen^s  v.  Wichham,  106  E.  C.  K.  381,  485,  and  ulti- 
niatcly  decided  in  the  House  of  Lords,  108  Id.  861,  Black- 
burn, J.,  said:  "As  soon  as  there  are  acts  or  words  suffi- 
cient to  show  that  it  was  intended  by  the  party  to  be  executed 
as  his  deed,  presently  binding  on  him,  it  is  sufficient.  The 
most  apt  and  expressive  mode  of  indicating  such  an  intention 
is  to  hand  it  over,  saying, '  I  deliver  this  as  my  deed  ';  but  any 
other  words  or  acts  that  sufficiently  show  that  it  was  intended 
to  be  finally  executed  will  do  as  well.  And  it  is  clear,  on  the 
authoi'ities  as  well  as  the  reason  of  the  thing,  that  the  deed  is 
binding  on  the  obligor  before  it  comes  into  the  custody  of  the 
obligee,  nay,  before  he  even  knows  of  it,  though,  of  course,  if 
he  lias  not  previously  assented  to  the  making  of  the  deed,  the 
obligee  may  refuse  it." 
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This  does  not  seem  to  be  any  more  than  declaring,  that  in 
determining  what  will  constitute  a  sui&cient  delivery,  the  in- 
tention is  the  controlling  element,  when  there  are  liny  circum- 
stances which  go  to  make  out  a  delivery.  It  is  the  presence 
of  such  facts,  not  the  absence  of  them,  that  is  indicative  of 
the  intention  of  the  party  to  be  presently  bound,  to  part  with 
the  deed,  and,  of  course,  to  pass  the  title.  All  this  shows  that 
it  is  necessary  there  be  something  evincing  the  intent  of  the 
party  to  make  the  deed  presently  binding  on  him,  and  what  is 
that  something  but  the  facts  and  circumstances  which  go  to 
make  out  a  delivery,  from  which  such  intent  is  inferred  ? 

In  Sowerbge  v.  Ardeih^  1  Johns  Ch.  256,  Chancellor  Kent 
says :  **  A  voluntary  settlement,  fairly  made,  is  always  binding 
in  equity  upon  the  grantor,  unlcbs  there  be  a  clear  and  decis- 
ive proof  that  he  never  parted,  nor  intended  to  part,  with  the 
possession  of  the  deed ;  and  even  if  he  retains  it,  the  weight  of 
authority  is  decidedly  in  favor  of  its  validity,  unless  there  be 
other  circumstances,  besides  the  mere  fact  of  his  retaining  it,  to 
show  it  was  not  intended  to  be  absolute." 

This  is  the  case  mainly  relied  upon  to  support  the  plaintiff's 
case.  But  in  resi)ect  to  the  facts  and  circumstances  of  that 
case,  it  was  equally  as  pointed  as  the  case  of  Doe  v.  Knight^ 
«t£/>ra,and  the  opinion  of  the  chancellor  must  be  interpreted  in 
the  light  of  the  facts  before  him.  Do  that,  and  it  cannot  be 
maintained  that  the  chancellor  intended  to  be  understood  as 
saying  that  delivery  was  unnecessary,  or  more  than  that  the 
facts  in  evidence  proved  and  satisfied  him  there  was  a  ^alid  de- 
livery in  law.  Indeed,  so  far  as  my  examination  has  extended, 
the  ground  in  equity  upon  which  many  of  the  deeds  in  the  na- 
ture of  family  settlements  have  been  upheld  is,  that  there  was 
a  constructive  delivery,  and  not  that  delivery  was  unnecessary 
or  could  be  dispensed  with. 

In  Farrar  v.  Bridges^  6  Hump.  411,  a  bill  was  filed  in 
chancery  to  compel  Bridges  to  deliver  up  a  deed  of  convey- 
ance signed,  sealed  and  delhercd^  which  he  had  retained  in  his 
custody.  Reese,  J. ,  in  delivering  the  opinion  of  the  court, 
said:   '^If  no  condition  is  annexed,  if  nothing  remains  to  be 
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performed  in  order  to  give  effect  to  the  instrument,  its  sign- 
ing, sealing  and  attestation  as  a  valid  instrument  between  the 
parties  will  make  it  complete  and  effectual,  although  the  in- 
strument may  be  left  in  the  possession  of  the  grantor/* 

This  excerpt,  without  reference  to  the  facts,  or  taken  in  con- 
nection with  other  portions  of  the  opinion,  is  liable  to  give  the 
impression  that  a  delivery  may  be  dispensed  with.  But  the 
facts  of  the  case  show  that  a  contract  for  the  sale  of  the 
land  had  been  consummated  by  the  payment  of  the  purchase 
money,  and  that  the  deed  was  executed  in  pursuance  thereof^ 
all  parties  being  present,  and  the  subscribing  witnesses  testify- 
ing that  when  they  left  the  deed  was  lying  on  the  table,  and 
that  they  understood  that  the  contract  of  sale  had  previously 
taken  place,  and  that  the  deed  which  they  had  witnessed  was 
the  final  consummation  of  the  matter.  At  this  ]>oint,  Reese, 
J.,  said :  "  The  testimony  of  these  witnesses  does  not  establish, 
indeed,  any  formal,  ceremonious  delivery  ;  such  delivery  is  not 
necessary,  and  does  not  very  often  take  place,"  and  then  fol- 
lows the  quotation  above  recited.  Now  this  doed  not  exclude 
the  necessity  or  essentiality  of  a  delivery,  or  that  a  delivery 
had  not  been  made.  The  evidence  proved  a  consummated  trans- 
action— and  intent  to  pass  title — which  in  law  includes  a  de- 
livery, not,  "  indeed,  any  formal  or  ceremonious  delivery,"  for 
that  kind  of  delivery  the  court  thought  was  unnecessary  and 
seldom  took  place.  (See  also  Payne  v.  PotJiyell,  5  Bush.  248 ; 
Scrugham  v.  Wood^  15  Wend.  544;  Wardy.  Ward,  2  Huyw. 
[N.  C]  226.) 

It  is  true  that  the  law  may  imply  that  a  party  will  accept 
that  which  is  for  his  benefit,  and  especially  of  infants  of  ten- 
der years  incapable  of  giving  legal  assent  or  of  acceptance. 
But  the  fact  of  acceptance,  when  presumed,  assumes  there  was 
a  delivery.  It  is  not  i>orceived  how  the  application  of  this 
doctrine  of  the  law  can  aid  the  hypothesis  of  the  defendants. 
iSo,  too,  there  are  cases  in  which  it  has  been  held  that  the  re* 
cording  of  a  deed  was  sufficient  evidence  of  a  delivery,  not- 
withstanding the  fact  that  the  grantor  retained  the  custody  of 
the  deed,  on  the  ground  that  it  was  a  manifestation  of  the  in* 
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tentiou  of  the  party  to  be  presently  bound,  or  to  make  the  deed 
presently  operative.  But  it  is  unnecessary  to  refer  to  these 
cases,  for  the  absence  of  the  fact  renders  them  inapplicable. 

In  Ireland  v.  Geraghtij^  15  Fed.  R.  89,  it  was  held  that 
when  a  deed  in  fee  simple  was  made  by  parents  to  their  cliild, 
who  was  but  little  more  than  four  months  old,  conveying  to 
Buch  child  certain  town  lots,  which  were  never  delivered  to  the 
grantee ;  and,  considering  the  immature  age  of  the  grantee,  it 
was  perhaps  impossible  to  have  made  such  a  delivery,  and  un- 
necessary that  it  should  have  been  made,  yet  that  the  gran- 
tor in  such  deed  should  do  some  act  manifesting  an  intention  to 
deliver  the  deed,  and  that  where  such  deed  was  never  record- 
ed or  published,  or  m  any  way,  by  either  of  the  parents,  ever 
after  alluded  to  in  such  way  as  to  show  that  they  either  of  tliem 
considered  it  a  consummated  transaction,  the  deed  is  an  inoper- 
ative conveyance. 

This  case  presses  hard  on  the  contention  of  the  defendants. 
It  shows  that  though  a  deed  may  be  duly  written  and  sealed 
and  signed,  it  is  of  no  efiEect  without  delivery;  that  unless 
something  more  is  done,  the  transaction  is  incomplete  to  give 
it  legal  existence  as  a  deed  ;  that  there  must  be  something  else, 
decisive  of  the  intention  of  the  grantor,  from  which  the  fact  of 
delivery  may  be  inferred,  to  make  it  a  consummated  transac- 
tion, and  give  it  validity  as  a  deed. 

In  Wood  V-  Ingraham^  3  Strob.  105,  Chancellor  Caldwell 
said :  "  The  current  of  decisions  has  already  gone  sufficiently 
far  to  enable  the  courts  to  carry  out  the  intention  of  the  donor, 
to  protect  the  rights  of  the  donee ;  but  they  have  never  pre- 
Fumed  delivery  without  some  evidence  that  it  was  the  inten- 
tion of  the  donor;  and  no  case  can  be  found  that  would  war- 
rant the  conclusion  that  a  delivery  had  been  made,  merely  be- 
cause the  grantor  had  signed  and  sealed  the  instrument  with- 
out any  further  act  or  declaration.'* 

In  Fisher  v.  Ilall^  41  N.  Y.  421,  Daniels,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  It  is  not  necessary  that  the 
grantee,  or  his  agent  or  servant,  should  be  present  at  the  exe- 
cution iu  order  to  have  such  delivery  of  the  instrument  made 
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as  will  give  it  operative  vitality  and  effect.  But  it  is  neces- 
sary that  it  should  be  placed  within  the  power  of  some  other 
person  for  the  grantee's  use,  or  that  the  grantor  shall  unequiv- 
ocally indicate  it  to  be  his  intention  that  the  instrument  shall 
take  effect  as  a  conveyance  of  the  property,  in  order  to  have 
it  produce  that  result.  The  mere  subscribing  and  sealing,  ac- 
companied with  the  ordinary  attestation  of  those  acts  by  the 
witnesses,  which  is  all  there  is  any  reason  for  supposing  was 
done  in  the  present  instance,  followed  by  the  grantor  keeping 
the  deed  in  his  custody,  and  his  continued  possession  of  the 
premises,  are  not  sufficient  to  constitute  a  legal  delivery  of  a 
sealed  instrument.  Several  old  authorities  in  equity  were  cited 
upon  the  argument,  for  the  purpose  of  showing  the  rule  to  be 
ditierent  from  this  statement  of  it.  And  it  must  be  confessed 
that  they  appeared  to  maintain  that  result ;  but  they  are  evi- 
dently so  directly  opposite  to  the  entire  current  of  modern  au- 
thority, both  in  the  courts  of  this  and  the  other  states,  as  well 
as  the  United  States,  as  to  require  them  to  be  repudiated  by 
this  court.  A  rule  of  law  by  which  a  voluntary  deed,  executed 
by  the  grantor,  afterwards  retained  by  him  during  his  life  in 
his  own  exclusive  possession  and  control,  and  never  delivered 
to  any  one  by  him,  or  declared  by  the  grantor  to  be  intended 
as  a  present  operative  conveyance,  could  be  permitted  to  take 
effect  as  n  transmission  of  the  title,  is  so  inconsistent  with  ev- 
ery substantial  right  of  property,  as  to  deserve  no  toleration 
whatever  from  any  intelligent  court,  either  of  law  or  equity." 
The  result  of  the  authorities  is,  that  after  a  writing  has  been 
signed  and  sealed  and  acknowledged,  any  acts,  or  words,  or 
circumstances  decisive  of  the  Intention  of  the  grantor  to  con- 
summate and  to  part  with  it  are  sufficient  to  constitute  a  de- 
livery, and  give  it  validity  as  a  deed.  {Fulton-  v.  Fulton^  48 
Barb.  691 ;  McLean  v.  Button^  19  Barb.  4o0  ;  Brinckerhoff 
v.  Layyrcnce^  2  Sand.  Ch.  40G :  Zimmerman  v.  Strecper^  75 
Pa.  St.  147;  Shurtieff  v.  Francis,  118  Moss.  154  ;  Bri/an  \\ 
JVash^  2  Gil  man,  557  ;  Gunncll  v.  Cockerill,  79  III.  492 ;  Ruck- 
man  V.  Ituckman,  32  N.  J.  Eq.  259  ;  Cook  v.  Brown,  84  N. 
H.  460 ;  Younge  v.  Guilbcan,  3  Wall.  636  ;  //wey  v.  Iluajj 
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65  Mo.  089 ;  Johnson  v.  Farley^  45  N.  H.  605 ;  Brittain  v. 
Work,  18  Neb.  847 ;  Duer  v.  James,  42  Mtl.  492  ;  Thatcher 
V.  St,  Andrew's  Church,  37  Mich.  264;  Monk's  Notes,  13 
English  R.  786.)  We  discover  no  error,  and  the  result  is  that 
the  judgment  must  be  affirmed,  and  it  is  so  ordered. 


Strah AN  J.  y  did  not  sit  in  this  case. 


[Filed  November  9, 18S6.] 

AMOS  N.  KING  v.  FREDEEIKA  VOOS  et  al. 

Ha8BA3a>  AND  WiFB— Sbparate  Pbopebtt  op  Married  Woman.— When  a 
wife,  bonestly  conducting  a  business  in  her  own  name,  and  for  her  own 
benefit,  in  good  faith  employs  her  busband  in  the  management  thereof 
without  compensation,  such  employment  is  not  per  se  a  fraud  upon  the 
creditors  of  the  husband,  and  does  not  have  the  effect  to  suliject  to  their 
claims  her  interest  iu  the  business  or  the  profits  thence  arising. 

Same— Fraud — Employment  of  Husband. — Such  an  arrangement,  however, 
on  account  of  the  opportunity  afforded  by  the  marriage  relation  to  con- 
duct a  scheme  to  defraud  creditors,  ought  to  be  vigilantly  scrutinized 
whenever  fraud  is  charge.  Any  device  designed  to  cover  the  property  or 
acquisitions  of  the  husband  debtor,  or  conduct  his  business  iu  the  name  of 
the  wife  to  defraud  creditors,  the  law  will  not  tolerate. 

Samb. — If  a  husband  choose  to  give  Ills  wife  his  services  in  the  conduct  of  her 
separate  business,  the  creditor,  having  no  power  over  his  volition,  or  to 
compel  him  to  work  for  his  benefit,  is  not  defrauded. 

MuLTNOMAU  County.   Plaintiff  appeals.     Affirmed. 

J.  C  Morcland,  for  Appellant. 

Transactions  between  husband  and  wife  to  the  prejudice  of 
creditors  are  to  be  closely  scanned,  and  their  bona  fides  must  be 
clearly  ct^tablishcd.  (Wait  on  Fraudulent  Conveyances,  §  300.) 
Purchases  by  the  wife  of  an  insolvent  husband  must  be  clearly 
shown  to  have  been  with  her  own  money.  (Wait  on  Fraudu- 
lent Conveyances,  §  308 ;  Simms  v.  3forse,  2  Fed.  Rep.  325.) 
Land  purchased  by  a  married  woman  on  credit  will  not  be  pro- 
tected from  husband's  creditors.  {Saringer  v.  Stiver,  49  Pa. 
St-  129  )     A  Wife  cannot  carry  on  business  on  credit  with  her 
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husband  acting  as  agent,  and  appropriate  the  proceeds  to  her- 
self as  against  the  husband's  creditors.  (Glover  v.  Alcott^  11 
Mich.  471  ;  Tyler  on  Inf.  and  Gov.,  766.)  Husband  cannot 
give  the  wife  the  proceeds  of  his  labor,  if  indebted  at  the  time. 
(  Commonwealth  y,  Fletcher^  6  Bush.  151-171 ;  Klovsw,  Kil- 
bourn,  20  N.  J.  Eq.  24 ;  Keeney  v.  Good,  21  Pa.  St.  340.) 
Property  bought  on  joint  note  and  mortgage  of  husband  and 
wife,  is  subject  to  debts  of  the  husband.  {Seitz  v.  Mitchell,  94 
U.  S.  580;  Baringer  v.  Stiver,  49  Pa.  St.  129;  Glidden  ct 
ah  V.  Taylor  et  ah,  IG  Ohio  St.  509.)  When  the  skill  and  la- 
bor  of  the  husband  are  mixed  with  those  of  the  wife  by  her 
consent,  the  business  will  be  considered  his.  {Oxn^rd  v. 
Swanton,  39  Me.  125;  Bump  on  Fr.  Con.  246 ;  Klous  v.  Kil- 
hourn,  20  N.  J.  Eq.  13.)  Improvements  made  by  the  husband 
on  lands  of  wife  will  be  taken  for  debts  of  the  husband.  (Wait 
on  Fraudulent  Conveyances,  Sec.  26 ;  see  also  Union  Trust 
Co.  V.  Fisher,  25  Fed.  Rep.  178.) 

T.  jV.  Strong  and  E.  B,   Williams,  for  Kespondents. 

The  question  is,  Can  a  wife  engaged  in  business,  em- 
ploy her  husband  to  help  her  in  conducting  it,  without 
making  the  proceeds  liable  for  his  debts?  The  laws  of 
our  state  upon  this  question,  and  decisions  under  them, 
are  as  follows:  (Sec.  5,  Art.  15,  Constitution,  Code  95; 
Act  of  June  4th,  1859,  Code  1864,  786;  Act  of  Oct.  23, 18G6, 
Code  663 ;  Act  of  Oct.  15,  1872,  Code  603^  Act  of  Oct.  21, 
1878,  Sess.  Laws,  92-94  ;  Act  of  Oct.  21,  1880,  Sess.  Laws, 
6,  7.)  Under  the  Act  of  June  4, 1859,  it  was  held  in  BrummH 
V.  Weaver,  2  Or.  171,  that  a  married  woman  "  could  not  only 
hold  S3parate  property  without  the  intervention  of  a  trustee, 
but  also  exchange  one  species  of  her  separate  property  for  an- 
other." (And  see  Starr  v.  Hamilton,  Deady,  274.)  At  any 
rate,  this  question  is  set  at  rest  by  the  two  subsequent 
acts,  viz.,  1878  and  1880.  (Tllden  v.  Barrel,  8  Saw.  412.) 
The  acts  removing  the  disabilities  of  married  women  are 
remedial,  and  should  be  liberally  construed.  (^Dayton  v. 
Walsh,  47  Wis.  113.)  It  has  been  emphatically  held  in 
the  following   cases   that  such  agency    was   authorized,    and 
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that,  too,  with  or  without  compensation,  as  may  be  agreed. 
This  is  the  controlling  and  only  question  in  this  case. 
(Buckley  v.  Wells,  33  N.  Y.  518 ;  Abbey  v.  Deyo,  44  N. 
Y.  843 ;  Hossfcldt  v.  Dill,  28  Minn.  469 ;  Dayton  v. 
W(dsh,  47  Wis.  117;  Cubberly  v.  Scott,  98  111.  88;  Bennett 
V.  Stout,  98  111.  47 ;  Lewis  v.  Johns,  24  Cal.  98  ;  Parker 
V.  Bates,  29  Kan.  698;  Cooper  v.  Ham,  49  Ind.  393- 
400 ;  Miller  v.  Peck,  18  W.  Va.  75 ;  Coon  v.  Rigden, 
4  Colo.  275 ;  Martinez  v.  Ward,  19  Fla.  175 ;  Wdls  v. 
iSmi^A,  54  Qa.  232  ;  Rankin  v.  West,  25  Mich.  200  ;  Ploss  v. 
Thomas,  6  Mo.  App.  157  ;  Kutcher  v.  Williams,  3  Atlantic 
Ecp.  257,  N.  J. ;  2  Bishop,  Married  Women,  Sees.  452,  465.) 
If  he  saw  fit  to  work  for  nothing  but  his  bare  living,  his 
creditors  cannot  complain,  as  they  have  no  claim  upon  his 
personal  efforts.  His  talents  are  his,  to  do  what  he  pleases 
with.  It  is  only  what  he  acquires  as  his  own  that  may  be 
taken  by  his  creditors.  {Rush  v.  Vought,  55  Pa.  St.  437; 
JVebster  V.  midreth,  S8  Vt.  457.)  A  husband's  first  duty 
is  to  his  family,  even  as  against  his  creditors.  (Cooper  v. 
Ham,  49  Ind.  416  ;  2  Bishop,  Married  Women,  Sec.  301 ;  Ab- 
bey  V.  Deyoy  svpra.^ 

Lord,  C.  J. — This  suit  is  a  creditor's  bill  seeking  to  subject 
certain  real  property  described  in  the  complaint,  owned  by  the 
defendant  Frederika  Voos,  to  the  payment  of  certain  judg- 
ments recovered  against  Q.  Voos,  her  husband.  The  defend- 
ant Frederika  claims  that  the  property  referred  to  was  bought 
with  her  own  money,  earned  and  accumulated  from  her  res- 
taurant business;  that  it  was  owned,  conducted,  and  carried 
on  by  her  in  her  own  name,  and  for  her  own  benefit ;  tliat  she 
contracted  all  bills  in  her  own  name,  and  was  individually  re- 
sponsible for  all  debts,  and  that  her  husband  only  assisted  her 
with  his  services  in  the  management  of  the  business.  Tlie 
judgments  which  it  is  sought  to  satisfy  out  of  this  property 
were  recovered  against  the  defendant  Q.  Voos  several  years 
j)rior  to  Fredcrika's  engagement  in  the  restaurant  business. 

Tlic  evidence  shows  tliat  in  the  spring  of  1875,  the  defend- 
ant Q.  Voos  went  to  California,  where,  shortly  after,  his  wife 
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joined  him,  nnd  from  that  time  until  the  fall  of  1876,  when  he 
returned  to  Portland,  he  had  engaged  in  yarious  kinds  of  bus- 
iness at  different  places  in  that  state,  all  of  which  proved  to 
be  failures  in  a  business  point  of  view.  Returning  again  to 
Portland,  although  without  means,  with  the  assistance  of 
friends,  during  the  next  three  years  he  made  several  other 
business  adventures,  all  of  which  were  attended  with  a  like  re- 
sult. 

At  this  juncture  in  their  affairs,  when  the  husband  was 
without  money,  or  credit,  or  business,  the  wife  recognized 
that  something  must  be  done,  and  presently,  to  provide  a  sup- 
port for  their  family,  which  consisted  of  eight  children,  be> 
sides  the  defendants,  an  opportunity  offering,  in  the  fall  of 
1879  she  leased  the  restaurant  and  dining-rooms  of  the  Occi- 
dental Hotel,  and  began,  in  her  own  behalf,  and  on  her  own  in- 
dividual responsibility,  the  restaurant  business.  The  arrange- 
ment entered  into  at  that  time  was  regarded  as  a  desirable 
one,  and  which  required  no  particular  outlay  of  money ;  and 
all  the  facts  and  circumstances  show  that  this  transaction, 
from  its  inception,  and  all  other  matters  subsequently  connect- 
ed with  it,  was  bona  fide  ;  that  she  was  the  party  trusted,  and 
responsible  for  all  the  obligations  it  imposed,  and  all  other  en- 
gagements incidental  to  the  management  and  prosecution  of 
the  business. 

Without  entering  into  detail,  it  is  sufficient  to  say  that  dur- 
ing the  intervening  years  she  is  the  responsible  head  of  the 
business,  contracting  and  paying  all  its  obligations  of  whatever 
kind,  and  managing  and  directing  its  affairs  with  such  pru- 
dence, economy  and  foresight  as  avoided  disaster  and  secured 
financial  success.  The  profits  of  the  business,  when  accruing, 
she  prudently  husbanded,  and  as  the  result  has  since  proven, 
invested  tliem  wisely  and  successfully.  The  property  in  ques- 
tion, which  is  now  sought  to  be  subjected  to  the  payment  of 
the  judgments  against  the  husband,  was  bought  by  her  direc- 
tion, and  for  her,  with  her  monay  thus  acquired,  and  the  deed 
was  executed  to  her  and  in  her  name,  and  is  so  recorded.  As 
to  these  general  facts  there  can  be  no  dispute,  although  it  was 
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intimated  that  the  arrangement  to  carry  on  the  business  was 
fictitious,  and  designed  as  a  cover  of  fraud. 

The  main  contention,  however,  arises  out  of  the  circumstance 
that  her  husband,  whose  services  were  valuable,  assisted  her 
in  conducting  the  business  without  compensation  ;  and  that  it 
would  be  a  fraud  in  law  to  allow  her  to  retain  the  benefit  of 
them,  at  least  in  excess  of  what  is  required  to  support  the 
family. 

Let  it  be  understood  that  the  evidence  satisfies  us  that  the 
business  was  her  own,  and  honestly  carried  on  by  her,  separate- 
ly from  her  husband.  In  such  case,  it  is  clear  that  the  rela- 
tion of  employee  and  employer,  and  principal  and  agent,  may 
exist  between  the  husband  and  wife,  without  subjecting  her  in- 
terest in  the  business,  or  the  acquisitions  arising  out  of  it,  to 
the  debts  of  her  husband.  The  mere  fact  that  the  defendant 
employs  her  husband,  does  not  make  the  business  In  which  she 
embarks  or  carries  on  his  business ;  nor  is  it  perceived  why,  if 
she  needs  an  agent  or  servant  to  assist  her  in  the  conduct  of 
her  business,  she  may  not  employ  her  husband  as  well  as  a 
stranger.  These  relations  may  exist  in  the  law,  and  are  not 
inconsistent  with  o^ood  faith  and  fair  deallnor. 

But  can  the  husband  give  his  services  to  the  wife.,  in  her 
separate  business,  without  committing  a  fraud  upon  his  credit- 
ors, or  rendering  her  interest  in  the  business  liable  ?  It  is  said 
by  Mr.  Bump,  that  "  an  arrangement  by  which  the  husband 
acts  as  his  wife's  agent  without  any  compensation,  or  for  a 
compensation  that  is  insufficient,  is,  in  effect,  an  attempt  to 
make  a  voluntary  conveyance  of  the  products  of  his  skill  and 
labor  in  her  favor,  and  is  void  as  against  creditors."  (Bump. 
Fraud  Con.  270.)  But  this  proposition,  as  thus  stated,  is  thought 
not  to  be  accurate,  nor  sustained  by  the  decisions  cited  in  the 
note.  (See.  opinion  of  Buskirk,  J.,  in  Cooper  v.  Ham,  49  Ind. 
893,  and  also  Mller  v.  Feck,  18  W.  Va.  81.) 

It  is  freely  admitted,  on  account  of  the  opportunity  that 
the  marriage  relation  affords  the  husband  and  wife  to  conduct 
a  scheme  to  defraud  creditors,  that  the  transaction  ought  to 
be  vigilantly  scrutinized,  particularly  when  fraud  is  charged. 
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Ajiy  device  designed  to  cover  the  property  or  acquisitions  of 
the  liusband  debtor,  or  to  conduct  his  business  in  the  name  of 
tlie  wife,  or  some  member  of  the  family,  to  defraud  creditors, 
is  a  sham  and  a  fraud,  which,  when  discovered,  the  law  will 
not  tolerate,  but  brand  with  the  mark  of  its  condemnation. 
But  the  mere  fact  that  the  husband  gives  his  services  to  the 
wife  in  the  conduct  of  her  separate  business,  is  not  of  itself 
sufficient  to  vitiate  it  with  fraud,  or  to  make  her  interest  in 
the  business,  or  the  profits  arising  out  of  it,  chargeable  with 
his  debts.  In  Ahhey  v.  Deyo^  44  N.  Y.  343,  it  was  held  that 
a  husband  may  work  for  his  wife  in  the  management  of  her 
separate  business  or  property,  without  any  compensation,  and 
that  his  creditors  will  not  thereby  acquire  any  rights  against 
the  wife  or  her  property.     Hunt,  J.  said : 

^^In  arguing  this  point,  the  appellant's  counsel  insists  that 
the  services,  tlie  time  and  talents  of  the  husband  are  valuable, 
and  he  has  no  more  right  to  give  them  to  his  wife,  as  against 
his  creditors,  than  to  give  to  her  his  property  to  their  prejudice. 
The  one,  he  says,  is  as  much  their  property  as  the  other. 
The  argument  is  entirely  unsound.  The  property  of  a  debtor, 
by  the  laws  of  all  commercial  countries,  belongs  to  his  credi- 
itors.  He  must  be  just  before  he  is  generous;  he  must  pay 
before  he  gives.  Not  so  with  his  talents  and  his  industry. 
Whether  he  has  much  or  little,  or  nothing,  his  first  duty  is  to 
support  his  family.  The  instinctive  impulse  of  every  just 
man  holds  this  to  be  the  first  purpose  of  his  industry.  The  ap- 
j)Iication  of  the  debtor's  property  is  rightly  directed  to  the 
payment  of  his  debts.  He  cannot  transport  it  to  another 
country,  transfer  it  to  his  friend,  or  conceal  it  from  his  credit- 
or. Any  or  all  these  things  he  may  do  with  Iiis  industry, 
lie  is  at  liberty  to  transfer  his  person  to  a  foreign  land  ;  he 
may  bury  his  talent  in  the  earth,  or  he  may  give  it  to  his  wife 
or  friend.  No  law,  ancient  or  modern,  of  which  I  am  aware, 
has  ever  held  to  the  contrary.  No  country,  unless  both  bar- 
barous and  heathen,  has  ever  authorized  the  sale  of  the  person 
of  the  debtor  for  the  satisfaction  of  his  debts. 

And  Earl,  J.,  said :  "  The  creditors  of  an  insolvent  have  no 


Nov.  1886.]  KixQ  V.  Voos,  97 

Opinion  of  the  Court— Lord,  G.  J. 

claim  upon  his  services.  They  cannot  compel  him  to  work 
and  earn  wages  for  their  benefit ;  and  hence  he  does  not  de- 
fraud them,  if  he  chooses  to  give  away  his  services  by  work- 
ing gratuitously  for  another.  The  husband  may,  therefore,  in 
the  management  of  his  wife's  separate  business  or  property, 
work  for  her,  as  any  person  might,  without  any  compensation, 
and  his  creditors  would  not  thereby  gain  any  rights  against 
the  wife  or  her  property,  and  would  have  no  legal  right  to 
complain.  (See,  also,  2  Bish.  on  the  Laws  of  Mar.  Women, 
Sees.  450-46G.)  The  law  gives  the  creditor  no  power  over 
the  volition  of  his  debtor,  so  that  he  may  direct  or  control  his 
future  labors,  or  his  contracts  relating  to  the  future.  Whether 
the  debtor  shall  exercise  his  volition  by  laboring  in  his  own  be- 
half, or  for  another,  is  a  matter  of  his  own  free  choice,  which 
the  creditor  cannot  coerce,  control  or  prevent.  If  he  choose 
to  work  for  himself,  the  acquisitions  of  the  labor  belong  to 
him  and  the  creditor,  and  the  creditor  may  lay  hold  and  apply 
them  to  the  payment  of  his  debt. 

On  the  other  hand.  If  he  choose  to  give  his  services  to  his 
wife,  in  the  management  of  her  separate  property  or  business, 
the  fruit  of  such  labor  is  not  his  but  another's,  and  on  princi- 
pal the  creditor  cannot  seize  and  appropriate  it  to  the  payment 
of  his  debt.  So  that  if  a  husband  choose  to  give  his  wife  his 
services  in  the  conduct  of  her  separate  business,  the  creditor, 
having  no  power  over  his  volition,  or  to  compel  him  to  work 
for  his  benefit,  is  not  defrauded.  Nor  is  the  fact  of  such  ser- 
vice any  ground  for  subjecting  her  interest  in  such  business,  or 
the  profits  arising  out  of  it,  to  the  payment  of  her  husband's 
debts. 

There  does  not  appear  by  the  record  to  have  been  any  con- 
tract of  employment  between  the  husband  and  wife.  He 
seems  to  have  rendered  his  services  gratuitously,  although 
they  were  valuable;  and  from  the  part  he  took,  was,  as  to  the 
other  employees,  so  to  speak, '*  foreman  of  the  gang."  The 
responsibility  of  providing  for  the  family  the  wife  undertook 
out  of  her  separate  business,  and  if  she  derived  any  assistance 
from  him,  it  arose  out  of  the  circumstances  detailed.  Under 
xrv.  Objbo.— 7. 
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the  act  of  1880,  the  wife  was  released  of  all  "  civil  disabilities  " 
not  imposed  upon  the  husband,  except  the  right  to  vote  (Sess. 
Laws,  1880,  p.  6),  and  her  property  is  equally  liable  for  the  ex- 
penses of  the  family  (Sess.  Laws,  1878,  p.92).  Her  right  to 
acquire  property,  to  enjoy  the  fruits  of  her  labor,  or  to  hold 
and  invest  the  profits  arising  from  the  successful  management 
of  her  own  trade  or  business,  can  no  longer  be  disputed.  And 
when  by  her  industry,  prudence,  economy  and  business  fore- 
sight, she  acquires  property  in  the  management  of  her  separ- 
ate business,  it  is  her  property,  and  not  his,  and  cannot  be  li- 
able for  his  debts.  The  case  was  very  thoroughly  examined 
by  the  learned  referee,  and  subsequently  confirmed,  after  full 
argument  and  thoughtful  consideration  by  the  court,  and  the 
result  reached  is  in  accordance  with  our  views.  The  decree 
must  be  affirmed. 
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JOHN  B.  DAVID  v.  PORTLAND  WATER  COMMIT. 

TEE  BT  AI^ 

OoirsTiTUTioirAij  Law  —  Ahbkdvbnt  or  Statutk  —  Municipai.  Corpora* 

TIONS — COITTBACTS  OF— OfFICEBS  AND  AGENTS  OF— OaTH  OF  OfFIOK— JU- 
DICIAL NoncB.— A  law  passed  by  the  legislatiTe  assembly  at  its  special 
session  in  1885,  was  entitled  "  An  act  to  amend  an  act  entitled  '  An  act  to 
incorporate  the  City  of  Portland,'  approved  October  24, 1882."  Immedi- 
ately after  the  enacting  clause,  and  as  introductory  to  the  body  of  this 
act,  it  provided  that  "the  act  entitled"  as  above  "be  and  the  same  la 
hereby  amended,  by  adding  thereto  the  following  sections,  numbered  from 
142  to  1G7  inclusive,  to  be  numbered  as  Chapter  XIII  of  said  act,  and  be 
entitled  *  Water  Works,*  *'  after  which  followed  sections  numbered  from 
142  to  1G7,  conferring  on  the  City  of  Portland,  power  to  purchase  or  con- 
struct and  maintain  water  works  therein.  The  powers  conferred  were  to 
be  exercised  through  certain  persons  named  in  the  act,  who  are  styled 
"  The  Water  Committee,"  and  who  have  authority  for  the  purposes  of  the 
act,  to  issue  bonds  of  the  city  to  the  amount  of  $700,000,  which  were  to  be 
*'  signed  by  its  chairman,  and  countersigned  by  its  clerk."  Said  commit- 
tee was  authoHzed,  as  soon  as  such  water  works  were  completed  and  ready 
for  use,  to  select  from  their  own  number  five  persons  for  maintaining  and 
conducting  such  works,  to  be  styled  **The  Water  Commission,'*  to  servo 
in  the  first  instance  for  the  several  terms  of  two,  four,  six,  eight  and  ten 
years ;  thereafter  snob  commissioners  to  be  appointed  by  the  Goyemor, 
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and  to  bold  for  the  term  of  ten  years.  A  section  of  the  city  charter  of 
Portland  in  force  when  the  aforesaid  act  was  passed,  provided  that  the 
city  "  is  not  boand  by  any  contract,  nor  in  any  way  liable  thereon,  unless 
the  same  is  authorized  by  a  city  ordinance,  and  made  in  writing  and  by 
order  of  the  council,  signed  by  the  auditor  or  some  other  person  in  behalf 
of  the  city."    Under  these  provisions,  Held : 

1.  That  the  last  named  section  is  not  amended  by  the  provisions  of  the  act  in 

question,  as  said  act  provided  only  for  a  class  of  contracts  which  the  city 
previously  had  no  power  to  make. 

2.  The  act  is  not  a  revision  or  amendment  of  the  city  charter,  but  rather  sup- 

plementary thereto,  and  the  title  sufficiently  dtodoses  its  object  and  pur- 
ix>ses.  It  is  not  necessary  that  the  title  specify  the  object  of  the  act  in  all 
its  particulars.    It  is  sufficient  if  the  subject  be  stated  generally. 

3.  The  persons  who  constitute  *'  The  Water  Committee"  are  not  '* elected  or 

appointed  to  an  office  under  the  constitution,''  within  the  meaning  of  Sec. 
3,  Art.  15  thereof,  requiring  such  persons  to  take  an  oath  of  office.  They 
are  no  more  than  agents  of  the  city,  required  by  the  act  to  carry  out  its 
provisions.  But  even  if  officers,  it  seems  the  act  need  not  prescribe  an  oath 
of  office,  as  the  provision  of  the  constitution  upon  that  subject  is  one  that 
executes  itself. 

4.  The  peiBons  constitating  the  Water  Commission  provided  for  by  said  act  are 

not  "  officers,"  within  the  meaning  of  Sec.  2,  Art.  15  of  the  constitution,  pro- 
viding that  "  the  legislative  assembly  shall  not  create  any  office  the  term 
of  which  shall  be  longer  than  four  years."  For  like  reasons  the  constitu- 
tional provisions  (Sees.  G  and  7,  Art.  G)  do  not  apply  to  said  commissioners. 

0.  The  ]K>wer  of  the  legislature  over  municipal  corporations,  in  the  absence 
of  constitutional  restrictions,  is  unlimited,  except  so  far  as  they  are  in- 
vested with  rights  incident  to  a  private  corporation.  Public  parks,  the 
supply  of  gas,  water  and  sewerage  in  towns  and  cities,  may  ordinarily  be 
classed  as  private  objects;  but  they  often  become  matters  of  public  impor- 
tance, and  whether  Uiey  are  the  one  or  the  other  is  a  fact  which  may  be  de- 
cided by  the  legislature.  And  in  considering  an  act  to  supply  the  City 
of  Portland  with  water,  the  court  may  take  judicial  notice  of  the  fact,  that 
said  city  is  the  metropolis  of  the  state,  having  important  commercial  and 
business  relations  with  all  its  citizens;  and  that  the  entire  community 
have  therefore  a  direct  interest  in  the  city's  welfare. 

GosfSTnrCTioNAL  Law— Lbqislativb  Poweb.— The  legislature  of  this  state  in 
invested  with  legislative  power  to  the  fullest  extent,  except  so  far  ns 
limited  expressly  or  by  necessary  implication  in  the  constitution  of  the 
the  state,  and  subject  to  the  restrictions  of  the  constitution  of  the  United 
States.  In  considering  the  constitutionality  of  an  act  of  the  legislature, 
therefore,  the  question  is  not  as  to  the  extent  of  the  power  that  has  been 
delegated  by  the  people  to  the  legislative  assembly,  but  as  to  the  extent 
of  the  limitations  they  have  imposed  upon  that  body. 

Multnomah  Oountt.    Defendants  appeaL    Eeversed,  and 
eomplaint  dismissed. 

G«}rge  H.  Williams^  C.  E.  8.  Woodj  and  A.  H.  Tanner^ 
for  Appellants. 
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Before  proceeding  to  annul  by  judicial  sentence  what  has 
been  enacted  by  the  law-making  power,  it  should  clearly  ap- 
pear that  the  act  cannot  be  supported  by  any  reasonable  intend- 
ment or  allowable  presumption.  (^People  v.  Supervisors^  cfcc, 
17  N.  Y.  241 ;  Newland  v.  Marsh,  19  111.  376 ;  Fletch&r  v. 
Peck,  6  Cranch,  82 ;  Cline  v.  Greenwood,  10  Or.  241.)  So  in 
inquiring,  therefore,  whether  a  given  statute  is  constitutional. 
It  is  for  those  who  question  its  validity  to  show  that  it  is  for- 
bidden. Plenary  power  in  the  legislature  for  all  purposes  of 
civil  government,  is  the  rule.  A  prohibition  to  exercise  a  par- 
ticular power  is  an  exception.  (^People  v.  Draper,  15  N.  Y- 
502 ;  Thorpe  v.  R.  <&  B.  R.  R.  Co.,  27  Vt.  140 ;  Cresap  v. 
Gray,  10  Or.  349.)  Under  Sec.  7,  Art.  15,  of  the  constitution, 
city  officers  may  be  "  appointed,"  if  such  be  the  will  of  the 
legislature.  They  need  not  be  elected.  There  is  no  limitation 
upon  the  power  of  the  legislature  in  this  respect.  (People  v. 
Pinckneij  et  al.,  32  N.  Y.  377  ;  People  v.  Batchelor,  22  N.  Y. 
128 ;  Barnes  v.  District  of  Columbia,  91  U.  S.  545  ;  Peo- 
ple V.  Bennett,  54  Barb.  480.  See  also  JSt urges  v.  Spofford^ 
52  Barbour,  436  ;  Mayor  of  Baltimore  v.  Board  of  Police,  15 
Md.  376 ;  Police  Commissioner  \.  Louisvilhy  3  Bush.  597 ;  Dia- 
mond V.  Cain^  21  La.  An.  309 ;  State  v.  Leong,  3  La.  An.  538.) 
The  objection  that  the  act  in  question  proposes  to  create  a  debt 
upon  the  city  of  Portland,  and  tax  the  people  of  the  city  for 
its  payment  without  their  consent,  rests  upon  an  assumption 
that  may  or  may  not  be  true.  Sections  160  and  161  provide 
for  water  rates  sufficient  to  pay  expenses,  costs,  and  interest 
upon  the  bonds  to  be  issued,  and  also  for  a  sinking  fund  for 
the  ultimate  redemption  and  payment  of  said  bonds.  No  pro- 
vision is  made  in  said  act  for  taxation.  No  tax  has  been  threat- 
ened^— none  assessed — none  levied,  and  plaintiffs  as  tax-payer3 
have  no  standing  in  court.  (People  v.  Canal  Board,  55  N.  Y. 
390.)  But  we  maintain  that  the  legislature  may  impose  a  tax 
upon  the  citizens  of  a  municipality  for  public  purposes,  with- 
out submitting  the  question  to  the  votes  of  such  citizens,  and 
without  any  other  consent  on  their  part  except  what  may  be 
implied  from  their  representation  in  the  lejgislature.     {Darling 
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V.  Mayor  J  31 N.  Y.  134 ;  Bunmore's  Appeal,  52  Pa.  St.  374.) 
The  doctrine  of  Board  of  Park  Commissioners  v.  Com.  Coun- 
cil of  Detrc^t,  28  Mich.  228,  has  not  generally  been  recognized 
as  law  outside  of  Michigan,  and  in  several  instances  has  been 
expressly  disapproved.  (^People  \>  Tweedy  63  N.  Y.  207.)  Up- 
on the  general  doctrine  we  cite  Otoe  Co.  v.  Baldwin,  111  U.  S. 
15 ;  Qiiincy  v,  Cooke,  107  U.  S.  649  ;  Kelly  v.  Pittsburg,  104 
U.  S.  81 ;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  514.  If 
the  legislature  could  invest  the  municipal  authorities  of  Port- 
land with  the  powers  created  by  the  act  in  question,  it  could 
invest  fifteen  of  the  most  prominent  and  responsible  citizens  of 
Portland  with  the  same  powers.  (^People  v.  Flagg,  46  N.  Y. 
401  ;  Philadelphia  v.  Field,  58  Pa.  St.  320 ;  Guilford  v. 
Board  of  Supervisors,  13  N.  Y.  143  ;  Thomas  v.  Leland,  24 
Wend.  65 ;  Norwich  v.  County  Commissioners,  13  Pick.  60 ; 
Hagar  v.  Board  of  Supervisors,  47  Cal.  222 ;  R.  B.  Co.  v. 
Otoe,  16  Wallace,  667  ;  Weister  v.  Hade,  52  Penn.  St.  474  ; 
Sharpless  v.  Mayor,  21  Penn.  St.  147 ;  Dunmore^s  Appeal, 
62  Penn.  St.  374  ;  Hingham  and  Quincy  Bridge  Co.  v.  Nor- 
folk, 6  Allen,  853 ;  Salem  Turnpike  and  Bridge  Co.  v.  Essex, 
100  Mass.  282 ;  Carter  v.  Cambridge  Co.,  104  Mass.  236  ; 
Brewster  \.  City  of  Syracuse ^  19  N.  Y.  116;  People  v.  Ma- 
yor, 4  N.  Y.  419 ;  Blanding  v.  Burr,  13  Cal.  343  ;  Lycoming 
V.  Union,  15  Penn.  St.  166  ;  Goodrich  v.  Turnpike  Co,,  26 
Md.  119 ;  Bcyyd  v.  Chambers,  78  Ky.  140 ;  Stuart  v.  Super- 
visors, 30  Iowa,  9 ;  Shelby  B.  B.  Co.  v.  B.  B.  Co.,  5  Bush, 
225 ;  People  v.  Harper,  91  Illinois,  357  ;  People  v.  Shepard^ 
86  N.  Y.  285 ;  San  Francisco  v.  Canavan,  42  Cal.  557.)  The 
objection  that  the  members  of  the  committee  and  of  the  com- 
mission are  not  required  to  take  an  oath  of  office  is  untenable. 
Assuming  their  appointment  to  be  otherwise  legal,  and  that 
they  are  officers,  this  objection  goes  to  the  point  tliat  they  are 
not  ofBoers  dejure  ;  the  complaint  shows  that  they  are  officers 
de  facto,  and  their  right  to  hold  the  office  cannot  be  attacked 
collaterally:  (^Cole\.  Black  Biver  Falls,  57  Wis.  113  ;  Foot 
V.  Stiles,  57  N.  Y.  399;  Cronin  v.  Stoddard,  97  N.  Y.  271.) 
But  these  persons  are   not  state  officers,  but  commissioners 
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of  the  city  of  Portland,  and  are  as  much  the  agents  or  com- 
mitteemen of  the  city,  and  their  obligations  are  the  same  as 
though  they  had  been  appointed  by  the  mayor  and  common 
council  of  the  city,  and  their  duties  prescribed  by  the  city  or- 
dinance. (^Bailey  v.  Mayor y  2  Dcnio,  431 ;  Barnes  v.  District 
of  Cdumbia,  91  U.  S.  540;  People  w,  Pinchney,  82  N.  Y. 
377.)  The  phrase  "  every  person  elected  or  appointed  to  any 
office  under  the  constitution,"  does  not  extend  to  municipal 
officers.  (^Barton  v.  Kalloch^  56  Cal.  95  ;  People  v.  Provines^ 
34  Cal.  520 ;  People  v.  Benry,  62  Cal.  557.)  These  cases 
also  answer  the  objection  that  the  tenure  of  office  of  the  com- 
missioners is  longer  than  is  i)ermitted  by  Sec.  4,  Art.  16,  of 
the  constitution.  But  admitting  there  might  be  doubt  upon 
the  point,  the  objection  is  not  available  now.  No  commission- 
ers have  been  appointed,  nor  are  likely  to  be  for  a  long  time 
to  come.  It  will  be  time  enough  to  ask  for  an  injunction 
when  they  are  appointed,  or  threaten  to  carry  out  the  provis- 
ions of  the  act.  {Gordon  v.  Cames^  47  N.  Y.  617 ;  People 
V.  Mahaney^  13  Mich.  499.)  Should  it  be  claimed  that  tlie 
anticipated  tax  under  the  act  in  question  would  be  violative  of 
Sec.  18  of  article  1  of  the  constitution,  which  provides  that 
l)rivate  property  shall  not  be  taken  for  public  use,  we  answer 
that  it  is  well  settled  that  this  clause  of  the  constitution  refers 
to  the  right  of  eminent  domain,  and  not  to  the  right  of  taxa- 
tion. (^Sharpless  v.  Mayor,  21  Penn.  St.  147  ;  People  v. 
Mayor,  4  N.  Y.  119 ;  Gilman  v.  City  of  Sheboygan,  2 
Black  510;  Kelly  v.  Pittsburg,  104  U.  S.  78.) 

James  JT.  ITclly  and  Richard  Willictms^  for  the  Respond- 
ents. 

"  Of  the  right  of  resident  tax  payers  to  invoke  the  interposi- 
tion of  a  court  of  equity  to  prevent  the  illegal  creation  of 
a  debt  which  they,  in  common  with  other  property  hold- 
era  of  the  county,  may  otherwise  be  compelled  to  pay,  there 
is  at  this  day  no  serious  question."  {Crampton  v.  ZabHskiy 
101  U.  S.  009 ;  Nevmeyer  v.  R.  R.  Co.,  62  Mo.  81 ;  MerrUI 
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V.  Plainfidd,  45  N.  H.  126 ;  New  London  v.  Brainard,  22 
Conn.  652 ;  The  Liberty  Belly  23  Fed.  Rep.  845 ;  Dillon  Mun. 
Corp.,  Sees.  781,  732,  917,  918  ;  1  Pomeroy  Eq.,  Sec.  260.) 
We  maintain  that  the  members  of  the  water  committee  are  not 
agents,  but  officers.  An  office  is  ^'  an  employment  on  behalf 
of  the  government,  in  any  station  of  public  trust,  not  merely 
transient,  occasional,  or  incidental.  In  the  matter  of  oaths 
to  be  taken  by  attorneys,  20  Johns.  498  ;  Underwood  v.  Mc- 
Duffie^  15  Mich.  367 ;  7he  People  v.  Hurlbut,  24  Mich.  62, 
C3.     See,  also,  United  States  v,  Hartwell,  6  Wall.  393. 

The  act  revised  and  sections  amended  are  not  set  forth  and 
published  at  full  length,  as  required  by  article  4,  Sec.  22,  of 
constitution.  (^Doland  r.  Barnard ^b  Ov.Z90\  see  also  City 
of  Portland  v.  Stark^  2  Or.  69.)  Nor  does  the  act  under  con- 
sideration come  within  the  exceptions  to  the  rule,  as  recog- 
nized by  the  Supreme  Court  in  Bird  v.  Wasco  Co.<t  8  Or. 
282 ;  Pleischner  v.  Chadtoick^  5  Or.  152,  and  Grant  County 
v.  Sels^  5  Or.  243.  In  all  these  cases,  the  statutes  in  question 
were  independent  acts,  and  did  not  profess  to  revise  or  amend 
any  prior  acts  on  the  same  subject,  although  they  did  so  by 
implication ;  while  the  act  under  consideration,  in  its  title,  pro- 
fesses to  amend  the  act ''  entitled  an  act  to  incorporate  the 
city  of  Portland."  The  subject  of  the  act  is  not  expressed  in 
the  title.  (Article  4,  Sec.  20,  Const,  of  Oregon ;  Simpson  v. 
Bailey y  3  Or.  516;  O.  &  W.  T.  L  Co.  v.  Rathhun,  5  Sawy. 
82 ;  Eader  v.  Township  of  Union,  89  N.  J.  L.  509  ;  Dorseys 
App.y  72  Pa-  St.  192.)  The  legislature  has  no  authority  either 
to  elect  or  appoint  officers,  to  administer  the  affairs  of  a  mu- 
nicipal corporation  which  are  of  a  purely  local  character,  in 
which  the  state  has  no  interest.  It  can  only  prescribe  the  of- 
ficers to  be  elected,  and  the  manner  in  which  they  are  to  be 
chosen.  (1  Bl.  Com.  45;  People  v.  HurlhU,  24  Mich.  14  ; 
People  v.  Allison,  55  N.  Y.  50;  Cooley's  Const.  Lira.  230.) 
Municipal  corporations  are  said  to  have  a  two-fold  character, 
as  being  on  the  one  hand  agencies  of  the  state  government, 
and  on  the  other,  corporations  endowed  with  capacities  and 
|iermittcd  to  hold  property,  and  enjoy  peculiar  privileges  for 
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the  benefit  of  their  corporators  exclusively,  (Dill.  Mun.  Cor., 
Sec.  71;  Atldns  v.  Handolf,  31  Vt.  226 ;  State  v.  Tappan,  29 
Wis.  664 ;  Philadelphia  v.  Fields  68  Pa.  St.  320  ;  Louisville 
V.  University^  15  B.  Mon.  642 ;  Society  v.  JPhiladelphiuy  31 
Pa.  St.  175 ;  People  v.  Salmon,  51  111.  87  ;  People  v.  County y 
55  111.  33;  Railroad  Co.  v.  City  of  Sparta,  71  111.  605; 
Cooley*8  Taxation,  688;  Merriwether  v.  Garrett,  102  U.  S. 
472.)  This  two-fold  nature  of  municipal  corporations  has 
often  been  commented  upon,  and  made  the  ground  of  impor* 
tant  decisions.  (See  Bailey  v.  N^ew  York,  3  Hill,  531 ;  Mil- 
han  V.  Sharp,  15  Barb.  193 ;  Orogan  v.  San  Frcmcisco,  18 
Cal.  612 ;  Storr^  v.  Utica,  17  N.  Y.  104 ;  People  v.  Batchd- 
der,  53  N.  Y.  128  ;  Western  Savings  Fund  v.  Philadelphia^ 
31  Pa.  St.  175  ;  City  of  Dubuque  v.  The  Illinois  C.  S.  Co.^ 
39  Iowa,  53,  63.)  That  the  legislature  has  no  power  against 
the  will  of  a  municipal  corporation  to  compel  it  to  contract 
debts  for  local  purposes,  in  which  the  State  has  no  concern. 
(Cooley  Const.  Lim.,  Sec.  285;  People  v.  Common  Council  of 
Detroit,  28  Mich.  240  ;  People  ex  rel.  v.  Mayor,  etc.,  51  111.  31; 
Hanson  v.  Vernon,  27  Iowa,  58 ;  State  ex  rel.  v.  Tappan,  29 
Wis.  604.)  And  it  has  frequently  been  held  that  the  con* 
struction  of  gas  works,  water  works,  and  the  like,  is  of  a  pri- 
vate or  local  character,  and  is  in  no  sense  of  a  public  nature. 
{Bailey  v.  Mayor,  etc.,  3  Hill,  531 ;  Western  S.  F.  S.  v.  City 
of  Philadelphia,  31  Pa.  St,  185, 189 ;  Cooley  on  Taxation,  688 
2ded.;  1  Dill,  on  Mun.  Cor.,  Sec.  58;  12  Ohio  St.  375.)  Nor 
can  the  legislature  compel  the  authorities  of  a  municipal  cor- 
poration to  enter  into  a  contract  to  make  local  improvements, 
or  to  purchase  lands,  any  more  than  coerce  a  private  corpora- 
tion or  an  individual  to  do  so.  (PeopZe  ex  rel.  li.  li.  Co.  v. 
Batchclder,  58  N.  Y.  140;  Atkii%8  v.  Town  of  Randolph,  31 
Vt.  226  ;  Bailey  v.  Mayor,  etc.,  iV:  JT.,  8  Hill,  631 ;  1  Desty 
on  Taxation,  272.) 

I — 

Thayer,  J. — The  respondents  commenced  a  suit  in  the  cir- 
cuit court  for  Multnomah  County,  to  restrain  said  "Water 
Committee  "  from  constructing  certain  water  works,  and  from 
issuing  and  dii<posing  of  certain  bonds,  under  and  in  pursuan^Q 
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of  an  act  of  the  legislative  assembly  of  the  State  of  Oregon  en- 
titled "  An  act  to  amend  an  act  entitled  '  An  act  to  incor- 
porate the  city  of  Portland,  approved  October  24,  1882/" 
approved  November  25,  1885,  claiming  that  said  act  was  un- 
constitutional and  void,  and  that  the  issuing  and  disposing  of 
said  bonds  as  the  obligations  of  the  city  of  Portland,  would 
render  the  real  and  personal  property  of  the  respondents,  and 
all  other  tax  payers  in  said  city,  liable  to  pay  a  large  amount 
of  additional  taxation  for  the  interest  on  said  bonds,  and  to  pay 
the  principal  thereof  when  the  said  bonds  became  due  and  pay- 
able, according  to  the  tenor  thereof ;  and  that  respondents 
would  be  subject  to  a  multiplicity  of  actions  to  recover  the 
taxes  so  wrongfully  to  be  assessed  and  collected  from  them,  to 
pay  the  interest  and  principal  of  the  bonds.  It  is  alleged  in 
the  complaint  in  the  suit  that  the  respondents  are  residents  of 
the  city  of  Portland,  and  owners  of  a  large  amount  of  real  estate 
and  personal  property  situated  in  said  city,  and  are  tax  pay- 
ers therein.  The  acts  of  the  appellants,  the  Water  Company, 
complained  of  are,  in  effect,  that  they  are  proceeding  to  carry 
out  the  provisions  of  the  said  act.  The  appellants  interposed 
a  demurrer  to  the  complaint,  upon  the  ground  that  the  facts 
therein  alleged  did  not  constitute  a  cause  of  suit.  The  circuit 
court  overruled  the  demurrer,  and  the  decree  appealed  from 
was  thereupon  entered.  The  mayor  and  the  common  council  [ 
of  the  city  are  named  defendants  also,  and  the  ground  upon! 
which  the  suit  is  sought  co  be  maintained  is,  that  the  resident  \ 
tax  payers  have  a  right  to  invoke  the  interposition  of  a  court 
of  equity  to  prevent  an  illegal  creation  of  a  debt  wliich  they, 
in  common  with  the  other  property  Jiolders  of  the  city,  miglit 
otherwise  be  corapelled  to  pay. 

The  validity  of  said  act  is  questioned  upon  several  grounds. 
It  is  claimed  that  the  act  and  sections  amended  are  not  set  forth 
and  published  at  fall  length,  as  required  by  article  4,  section 
22  of  the  state  constitution,  which  decrees  that  '^  no  act  shall 
ever  be  revised  or  amended  by  mere  reference  to  its  title  ;  but 
the  act  revised  or  section  amended  shall  be  set  forth  and  pub- 
lished at  full  length*';  and  that  the  members  of  the  water 
committee  are  oflScers  of  the  city,  and  are  not  required  by  the 
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act  to  take  an  oath  of  office.  The  heading  of  the  act,  after 
the  title,  is  as  follows  :  ^^  Be  it  enacted  by  the  legislutive  as- 
sembly of  the  State  of  Oregon :  that  the  act  entitled  *  An 
act  to  incorporate  the  city  of  Portland '  approved  October  24, 
1882,  be  and  the  same  is  hereby  amended  by  adding  thereto 
the  following  sections,  numbered  from  142  to  167,  inclusive  of 
both,  which  sections  shall  constitute  and  be  numbered  as  chap- 
ter 18  of  said  act,  and  entitled  '  Water  Works,,**  Sections 
142  and  143  read  as  follows : 

"  Sec.  142.  The  city  of  Portland,  hereinafter  referred  to 
as  '  the  city,'  is  authorized  and  empowered  to  construct  or 
purchase,  keep,  conduct,  and  maintain  water  works  therein,  of 
a  character  and  capacity  sufficient  to  furnish  the  city,  and  the 
inhabitants  thereof,  with  an  abundance  of  good,  pure  and 
wholesome  water,  for  all  uses  and  purposes  necessary  for  the 
comfort,  convenience  and  well-being  of  the  same;  and  to  that 
end  may  acquire,  by  purchase  or  otherwise,  and  own  and  pos- 
sess, such  real  and  personal  property,  within  and  without  the 
limits  of  the  city,  as  in  the  judgment  of  the  persons  herein  au- 
thorized to  construct,  purchase,  conduct,  and  maintain  the 
eame,  may  be  deemed  necessary  and  convenient ;  and  for 
I  such  purpose  may  also  issue  bonds,  and  dispose  of  the  same,  as 
hereinbefore  provided. 

'*  Sec.  143.  The  power  and  authority  given  the  city  by 
Sec.  142  hereof  y  to  construct  or  purchase  water  works,  and  issue 
and  dispose  of  bonds  thereof,  6hall_b£.£X£cci«eiI  as  hereinafter 
provided  by  the  following  named  substantial  tax  payers  and 
honajide  residents  thereof,  namely:  John  Gates,  F.  C.  Smith, 
C.  11.  Lewis,  Henry  Failing,  W.  S.  Ladd,  Frank  Dekum,  L. 
Fleischner,  II.  W.  Corbett,  W.  K.  Smith*,  J.  Loewenberg,  S. 
6.  Reed,  R.  B.  Knapp,  L.  Therkelsen,  Thomas  M.  Richardson, 
and  A.  H.  Johnson,  who  shall  be  styled  collectively  *  The  Wa- 
ter Committee,'  and  are  hereinafter  mentioned  and  referred  to 
as  *  the  committee.' " 

These  two  sections  signify  the  general  power  conferred,  and 
designate  the  persons  who  are  to  exercise  it,  and  the  name  they 
should  collectively  be  styled.  Sections  153  and  154  of  the 
act  are  as  follows : 
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"  Sec.  153.  For  the  purpose  of  carrying  this  act  into  effect, 
the  committee  is  authorized  to  issue  and  dispose  of  the  bonds 
of  the  city,  of  the  denomination  of  from  $100  to  $1,000,  as  the 
purchaser  may  desire,  with  interest  coupons  attached  thereto, 
the  par  value  of  which  shall  not  exceed  the  sum  of  8700,000^ 
signed  by  its  chairman,  and  countersigned  by  its  clerk ;  where* 
by  the  city  shall  be  held  and  considered  in  substance  and  ef- 
fect to  undertake  and  promise,  in  consideration  of  the  premi- 
ses, to  pay  to  the  bearer  of  each  of  the  said  bonds,  at  the  ex* 
piration  of  thirty  years  from  the  date  thereof,  the  sum  named 
therein,  in  gold  coin  of  the  United  States,  together  with  inter- 
est thereon  in  like  coin  at  the  rate  of  five  per  centum^  payable 
half  yearly  as  provided  in  said  coupons. 

"  Sec,  154.  Whenever  and  as  soon  as  the  water  works  herein 
provided  for  are,  in  the  judgment  of  the  committee,  ready  for 
use,  there  shall  be  selected  as  herein  provided  five  persons,  for 
the  purpose  of  maintaining  and  constructing  said  water  works, 
who  shall  be  styled  individually  ^  water  commissioners/  and 
collectively,  *the  water  commission,'  and  are  hereinafter  re- 
ferred to  as  the  '  commissioners '  and  the  '  commission '  re- 
spectively; and  thereafter  the  power  and  authority  hereafter 
given  to  the  city  to  keep,  conduct,  and  maintain  water  works 
therein,  shall  be  exercised  as  hereinafter  provided,  by  said 
commission." 

These  latter  sections  indicate  the  mode  the  power  is  to  be 
exercised,  and  the  extent  of  the  duty  of  the  committee.  The 
respondents  claimed  that  the  commissioners  referred  to  in  the 
last  section  are  oflScers,  and  that — as  their  tenure  of  office,  as 
provided  in  section  155  of  the  act,  which  reads  as  follows : 

^^  Sec.  155.  The  commissioners  shall  be  selected  in  the  first 
instance  by  the  committee  from  their  own  number,  for  the 
several  terms  of  two,  four,  six,  eight,  and  ten  years  ;  but  in 
case  a  sufficient  number  thereof  do  not  consent  to  serve  as  such 
commissioners,  the  remainder  may  be  selected  from  the  resi- 
dent tax  payers  of  the  city,  and  thereafter  the  commissioners 
shall  be  appointed  by  the  governor  of  the  state,  from  such 
tux  payers,  as  follows :  In  case  of  a  yacanoy  arising  otherwise 
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than  from  the  expiration  of  a  term,  for  the  remainder  of  the 
term ;  but  in  case  of  the  expiration  of  a  term,  for  the  full  term 
of  ten  years  next  thereafter," — is  more  than  four  years,  it  is  vio- 
lative of  section  2  of  article  15  of  the  constitution,  the  last 
paragraph  of  which  section  provides  that  "  the  legislative  as- 
sembly shall  not  create  any  office,  the  tenure  of  which  shall  be 
longer  than  four  years." 

Another  ground  upon  which  the  respondents  assail  the  va- 
lidity of  the  act  is,  that  the  legislative  assembly  had  no  au- 
thority under  the  constitution  to  appoint  the  water  committee, 
or  authorize  that  committee  to  elect  the  water  commissioners  ; 
that  it  is  a  violation  of  sections  6  and  7  of  article  6  of  the  con- 
stitution, which  read  as  follows:  "Sec.  6.  There  shall  be 
elected  in  each  county,  by  the  qualified  electors  thereof,  at  the 
time  of  holding  general  elections,  a  county  clerk,  treasurer, 
sheriff,  coroner  and  surveyor,  who  shall  severally  hold  their 
offices  for  the  term  of  two  years. 

"  Sec.  7.  Such  other  county,  township,  precinct  and  city 
officers  as  may  be  necessary,  shall  be  elected  or  appointed  in 
such  a  manner  as  may  be  prescribed  by  law."       • 

They  also  contend  that  the  subject  of  the  act  is  not  expressed 
in  the  title,  as  required  by  section  20  of  article  4  of  the  consti- 
tution, which  provides  as  follows  : 

"  Every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subjects  shall  be  expressed  in 
the  title.  But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
title." 

The  main  ground  of  objection  to  the  act  is,  that  the  water 
committee  has  no  authority  to  construct  tlie  water  works  for 
the  city,  and  compel  it  to  pay  for  the  same,  without  the  con- 
sent of  the  people  through  the  corporate  authorities  ;  that  tiie 
legislature  had  no  power  to  compel  the  authorities  of  the  city 
to  enter  into  a  contract  to  make  the  improvement,  or  to  au- 
thorize the  committee  to  issue  the  bonds  in  its  name,  and  make 
it  liable  for  their  payment. 
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These  several  objections  against  the  validity  of  the  act  have 
been  presented  to  the  court  with  much  force  and  ability,  and 
if  any  of  them  are  found  to  be  tenable,  it  will  be  our  duty  to 
jjronounce  it  void,  however  meritorious  the  enterprise  may  be 
which  it  was  intended  to  promote.  The  constitution  of  a 
Btate  is  paramount  to  any  act  which  the  legislative  assembly 
may  pass.  It  is  the  voice  of  the  people  speaking  in  their  orig- 
inal condition,  and  binds  the  legislative  assembly  as  well  as 
private  persons.  It  declares  to  that  body  that  its  enactments 
must  be  in  accordance  with  certain  restrictions,  which  its  mem- 
bers have  no  more  power  to  transcend  than  has  the  humblest 
person  within  the  jurisdiction  of  the  state.  It  is  a  limitation 
upon  legislative  power,  and  however  formal  a  measure  may 
be  enacted  by  the  legislative  assembly,  if  it  contravenes  any 
of  the  provisions  of  that  instrument,  it  will  no  more  have  the 
force  of  law  than  would  a  resolution  adopted  by  a  voluntary 
assembly  of  private  individuals.  When  the  people  established 
the  state  government,  they  prescribed  in  the  outset  the  mode 
in  which  legislative  power  should  be  exercised,  and  especially 
limited  it  in  many  particulars;  and  every  enactment  not  in 
conformity  with  that  mode,  or  which  transcends  such  limit,  is 
a  nullity. 

The  duty  of  administering  the  law  devolves  upon  the  courts, 
and  they  must  of  necessity  decide  what  the  law  is  as  applic- 
able to  the  particular  case  before  them.  Hence,  they  must  de- 
termine whether  a  legislative  act,  granting  a  right  or  confer- 
ring an  authority  which  is  sought  to  be  enforced  or  exercised, 
is  vjilid  or  not.  If  the  constitutional  requirements  have  been 
observed  in  its  adoption,  and  it  is  found  to  be  in  conformity 
with  its  provisions,  it  is  a  law;  otherwise,  it  grants  no  right, 
nor  confers  any  authority.  But  whether  it  is  constitutional  or 
not,  must  depend  upon  the  express  provisions  of  that  instru- 
ment, or  necessary  implication  arising  therefrom ;  and  courts 
should  not  adjudge  it  unconstitutional  unless  it  is  clearly  re- 
pugnant to  those  provisions.  The  people  of  this  state  possessed 
originally  all  legislative  power,  subject  to  the  restrictions  con- 
tained in  the  constitution  of  the  United  States,  and  they  have 
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invested  the  legislative  assembly  with  that  power  to  the  full* 
est  extent,  except  so  far  as  they  expressly  inhibited  its  exer- 
cise, as  before  suggested.  The  question  in  such  cases  is  not 
as  to  the  extent  of  power  that  has  been  delegated  by  the  peo- 
ple to  the  legislative  assembly,  but  as  to  the  limitations  thej 
have  imposed  upon  that  body.  It  therefore  becomes  essential, 
in  determining  the  various  objections  that  have  been  made 
against  the  validity  of  the  act  in  question,  to  consider  whether 
or  not  it  conflicts  with  the  provisions  of  the  constitution  before 
referred  to. 

The  argument  presented  by  the  respondents'  counsel  in  sup- 
port of  their  objection,  "  that  the  act  revised  or  sections 
amended  were  not  set  forth  and  published  at  full  length,"  is, 
that  sections  2  and  149  of  the  original  act  are  the  only  ones 
which  are  amended  and  which  are  set  forth  and  published  at 
full  length ;  and  that  neither  of  them  has  any  connection  with 
or  reference  to  the  water  works,  or  the  committee  to  construct 
them ;  that  no  other  sections  of  the  original  act  are  amended  in 
terms,  but  remain  in  full  force  unless  amended  by  implication  ; 
that  a  number  of  sections  are  added  to  the  original  act  not 
amendatory  of  any  particular  section  of  it,  but  merely  supple- 
mentary thereto ;  that  the  added  sections  do  materially  amend 
by  implication  other  provisions  of  it:  and  they  refer  as  an  ex- 
ample to  section  143  of  the  original  act,  which  provides  that : 
**  The  city  of  Portland  is  not  bound  by  any  contract,  or  in  any 
way  liable  thereon,  unless  the  same  is  authorized  by  the  city 
ordinance  and  made  in  writing,  and  by  order  of  the  council, 
signed  by  the  auditor  or  some  other  person  in  behalf  of  the 
city,"  etc.  This  in  particular,  they  claim,  has  been  amended, 
or  is  attempted  to  be  amended,  by  the  act  in  question,  without 
being  set  forth  and  published  as  required  by  said  section  22  of 
article  4  of  the  constitution,  and  in  violation  thereof. 

It  is  undoubtedly  true  that  a  section  of  a  statute  of  this  state 
cannot  in  terms  be  amended  by  a  mere  reference  to  the  title  of 
the  act  containing  it.  The  provision  of  the  constitution  referred 
to  is  decisive  upon  that  point.  But  that  a  subsequent  statute 
cannot  be  enacted  affecting  the  provisions  of  a  prior  one,  with- 
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out  setting  forth' and  publishing  the  prior  provisions  as  amended, 
does  not  follow.     (^People  v.  Mahaney^  13  Mich.  481,  496.) 

By  the  title  of  the  act  in  question,  it  purports  to  be  an  amend- 
ment of  the  original  act  to  which  it  refers,  and  the  act  itself 
does  not  in  terms  amend  the  two  sections  which  have  been  re- 
ferred to,  and  which  are  set  forth  and  published  there  at  full 
length ;  but  does  it  amend  said  section  143  of  the  original  act? 
This  I  very  much  doubt.  By  that  section  the  city  of  Portland 
16  not  bound  by  any  contract,  or  in  any  way  liable  thereon,  un- 
less the  same  is  authorized  by  a  city  ordinance,  and  made  in  writ- 
ing, etc.  The  amended  act  undertakes  to  make  the  city  liable  up- 
on bonds  to  be  issued  in  its  name  by  the  committee.  This  would 
seemingly  change  the  former  provision ;  but  does  it  do  so  in 
fact  ?  The  contract  referred  to  in  said  section  143  must  have 
been  such  a  one  as  a  city  ordinance  could  properly  authorize — 
a  contract  which  the  city  was  empowered  to  enter  into.  The 
amended  act  introduced  another  subject  in  the  city  affairs,  one 
which  the  city  theretofore  had  no  control  oyer.  It  could  not 
contract  for  the  construction  of  water  works.  No  such  contract 
could  have  been  authorized  by  a  city  ordinance.  The  said 
section  had  no  reference  to  any  such  contracts  as  could  be 
made  under  existing  laws,  and  it  retains  the  same  right  and 
enjoys  the  same  immunity  since  the  adoption  of  the  said  amend- 
ment it  had  before.  I  cannot  see  that  said  section  has  been 
amended  or  in  any  wise  affected  further  than  this.  The  city 
may  now  become  liable  upon  a  contract  not  authorized  by  an 
ordinance  of  the  common  council ;  but  not  upon  any  contract 
that  can  now  or  could  have  been  then  authorized  by  any  ordi- 
nance which  that  body  could  adopt.  It  is  unshorn  of  any 
power  it  then  possessed. 

In  Dolan  v.  Bemardj  5  Oregon,  390,  cited  by  the  respon- 
dents' counsel,  the  provisions  of  the  former  statute  were 
attempted  to  be  amended  by  a  subsequent  one  in  a  material 
particular.  Those  of  the  former  provided  the  time  when  an 
assessor  should  enter  upon  the  discharge  of  his  official  duties, 
and  the  subsequent  one  changed  it  to  a  different  time.  This 
the  court  held  to  have  been  an  amendment ;  but  here  there  has 
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been  no  change  at  all,  if  we  read  the  two  provisions  in  accord- 
ance with  the  construction  courts  are  compelled  to  give  them. 
If  said  section  143  is  read  according  to  its  meaning,  as  before 
indicated,  it  will  be  found  not  to  have  been  altered  or  changed 
in  the  least  by  the  subsequent  act.  It  was  claimed  by  one  of 
the  respondents'  counsel,  upon  the  argument,  that  the  orig- 
inal act  should  have  been  set  forth  and  published  at  full  length, 
as  amended  by  the  addition  of  the  new  sections.  Such  would 
have  been  the  case  if  the  former  act  had  been  revised ;  but  the 
amendment,  as  it  is  termed,  is  in  the  nature  of  a  supplemental 
act,  and  its  object  and  purpose  is  clearly  indicated  by  the  head- 
ing *•  to  amend  the  act  entitled  '  an  act  to  incorporate  the  city 
of  Portland'  approved  October  24,  1882,"  by  adding  thereto 
certain  sections  to  be  numbered  and  constitute  chapter  13  of 
said  act,  and  entitled  "  Water  Works.'*  It  was  no  covert  legis- 
lation, such  as  the  constitutional  provision  was  intended  to  pre- 
vent. No  attempt  is  shown  to  smuggle  into  the  original  act 
provisions  whose  object  and  meaning  are  obscure ;  but  the 
whole  purpose  of  it  is  fully  disclosed,  and  the  average  legisla- 
tor could  not  have  been  misled  by  an  inspection  of  it.  The 
objection  to  the  act  upon  this  ground  cannot  be  sustained. 

The  next  objection,  that  the  members  of  the  "  water  com- 
mittee *'  are  officers  of  the  city,  and  are  not  required  to  take  an 
oath  of  office,  the  respondents'  counsel  attempted  to  sustain  by 
section  3  of  article  15  of  the  constitution,  which  provides  as 
follows : 

"  Sec.  3.  Every  person  elected  or  appointed  to  any  office 
under  the  constitution  shall,  before  entering  upon  the  duties 
thereof,  take  an  oath  or  affirmation  to  support  the  constitution 
of  the  United  States  and  of  this  state,  and  also  an  oath  of 
office." 

This  presents  the  question  whether  or  not  the  members  of 
the  committee  are  officers  under  the  constitution.  They  are 
named  and  their  duties  Jire  prescribed  in  the  act,  which  duty, 
as  we  have  seen,  was  to  construct  the  water  works.  The  ob- 
.  ject  of  the  act  was  to  supply  the  city  of  Portland  with  water. 
In  order  to  carry  it  out,  it  was  necessary  to  establish  water 
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works,  and  the  gentlemen  named  were  designated  as  a  com- 
mittee for  that  purpose ;  that  they  are  officers,  in  the  broad 
sense  of  tlie  term,  there  can  be  no  question ;  but  whether  they 
are  such  oflScers  as  were  intended  by  the  said  section  of  the 
constitution  is  very  doubtful.  In  order  to  be  such  officers  they 
must  have  been  elected  or  appointed  to  an  oflSce  under  the 
constitution,  which  I  understand  to  be,  an  office  provided  for 
by  that  instrument. 

In  the  case  of  Mc Arthur^  cfec,  v.  Nelsouy  81  Ky.  67,  cited 
by  the  appellant's  counsel,  a  district  styled  the  "  court  house 
district "  had  been  created  by  the  legislature  of  that  state, 
with  a  view  of  imposing  a  tax  upon  the  people  within  the  pre- 
scribed boundary,  sufficient  to  construct  a  new  court  house 
within  the  city  of  Newport,  Campbell  County,  in  said  State. 
The  act  authorized  the  judge  of  the  circuit  court  to  appoint 
three  commissioners  of  the  district,  who  should  hold  their  of- 
fice at  the  will  and  pleasure  of  the  judge.  It  was  made  the 
duty  of  the  commissioners  to  have  the  court  house  constructed 
at  a  cost  not  exceeding  $50,000;  and  to  enable  them  to  raise 
the  money,  they  were  authorized  to  issue  bonds,  to  redeem  them, 
and  to  levy  an  annual  tax  upon  the  real  and  personal  property 
in  the  district.  In  determining  the  question  as  to  whether  such 
commissioners  were  officers  or  not,  under  the  constitution  of 
the  state,  the  court  said : 

"  Nor  do  we  think  it  was  necessary  for  the  legislature  to 
prescribe  the  term  of  office  for  the  commissioners,  although 
they  are  made  a  body  corporate  and  politic,  with  power  to  sue 
and  be  sued,  contract  and  be  contracted  with,  under  the  style 
of  *  Commisssioners  of  the  Court  House  District.'  They  are 
not  district  officers  within  the  meaning  of  section  10,  of  arti- 
cle 6,  of  the  constitution ;  but  are  the  mere  agents  of  the  dis- 
trict, required  by  the  act  to  discharge  certain  duties  with  ref- 
erence to  the  building  of  the  court  house,  and  when  those  du- 
ties end,  their  employment  terminates.  It  could  not  have  been 
intended  by  the  framers  of  the  constitution,  that  commission- 
ers appointed  to  superintend  and  control  the  erection  of  state 
or  county  buildings,  and  to  receive  and  collect  the  taxes  from 
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the  sheriff  imposed  by  the  act  itself,  should  be  regarded  as  dis- 
trict officers,  coming  within  that  provision  of  the  constitution 
forbidding  the  creation  of  any  office,  the  term  of  which  shall 
be  for  a  longer  time  than  a  term  of  years  *  *  *  To  hold 
that  such  commissioners  are  to  be  selected,  and  when  selected 
to  be  removed  as  officers  within  the  meaning  of  the  constitu- 
tion, would  be  determining  by  judicial  precedent  every  one 
cliarged  with  the  execution  of  a  ministerial  duty  under  legisla- 
tive sanction  an  officer,  whose  term  of  office  must  be  designat- 
ed or  the  appointment  will  be  held  invalid." 

The  question  involved  in  that  case  is  very  similar  to  the  one 
here,  and  the  language  of  the  court  expresses  tlie  view  we  en- 
tertain regarding  it — that  the  members  of  the  water  committee 
are  no  more  than  agents  of  the  city,  required  by  the  act  to 
carry  out  its  provisions,  as  was  said  in  that  case  regarding  the 
commissioners  to  build  the  court  house. 

It  might  be  said  that  the  act  need  not  require  the  members 
of  the  committee  to  take  an  oath  of  office,  and  still  be  valid, 
even  if  they  came  under  the  denomination  of  officers  under  the 
constitution,  as  the  clause  upon  that  subject  is  a  law  that  exe- 
cutes itself,  and  requires  no  enabling  act  for  that  purpose ;  but 
we  prefer  to  place  the  decision  of  the  point  upon  the  merits  of 
the  question  presented. 

The  next  objection  for  consideration,  as  we  have  arranged 
the  several  objections  against  the  validity  of  the  act,  is,  wheth- 
er the  water  commissioners,  as  they  are  styled  in  it,  and  col- 
lectively termed  the  water  commission,  are  officers  whose 
term  of  office  is  required  to  be  limited  by  the  clause  of  the  con- 
stitution contained  in  section  2  of  article  15  before  referred  to. 

Section  154  of  the  act  is  set  out  in  full  herein,  and  it  would 
seem  from  an  inspection  of  it,  that  whenever  the  water  works 
are  ready  for  use,  five  persons  shall  be  selected  as  provided  in 
another  part  of  the  act,  and  thereafter  the  power  and  author- 
ity given  to  the  city  to  keep,  conduct  and  maintain  the  water 
works,  devolve  upon. this  commission.  The  commissioners  are 
to  be  selected  in  the  first  instance  from  the  old  committee  for 
the  term  of  two,  four,  six,  eight  and  ten  years,  if  a  sufficient 
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number  of  the  committee  will  consent  to  serve  as  such  com- 
missioners ;  if  not,  the  remainder  must  be  selected  from  the 
resident  tax  payers  of  the  city.  Thereafter  tlie  commissioners 
are  to  be  appointed  by  the  governor  of  the  state,  to  fill  vacan- 
cies for  parts  of  terms  and  for  full  terms,  which  are  made  ten 
years.  This  commission  is  to  have  full  charge  of  the  water 
works.  Each  commissioner  is  to  receive,  on  account  of  his 
services  under  the  act,  $600  a  year  ;  is  not  eligible  unless  he 
has  paid  within  a  year  before  his  selection  a  tax  of  not  lees 
than  $25 ;  and  whenever  he  shall  thereafter  fail  to  pay  such  tax 
to  the  city  for  one  year,  he  shall  cease  to  be  a  member  of  the 
commission,  and  his  place  be  deemed  vacant.  The  following 
sections  of  the  act  contain  the  main  provisions  relating  to  tlie 
powers  and  duties  of  the  commission : 

"  Sec.  158.  All  money  collected  or  received  by  the  com- 
mission for  the  use  and  consumption  of  water,  or  otherwise, 
shall  be  deposited  with  the  treasurer  of  the  city,  who  shall 
keep  the  same  separate  and  apart  from  the  other  funds  of  the 
city,  and  pay  it  out  on  the  order  of  the  chairman  of  the  com- 
mission, countersigned  by  the  clerk  tliereof,  to  the  hold- 
er of  any  overdue  interest  coupons  of  the  bonds  aforesaid,  up- 
on the  presentation  and  surrender  thereof,  and  not  otherwise. 

"  Sec.  159.  The  commission  has  power  and  authority :  (1) 
To  employ,  hire,  and  discharge,  from  time  to  time,  all  such 
agents,  workmen,  laborers  and  servants  as  it  may  deem  neces- 
sary or  convenient  in  the  conduct  and  management  of  said  wa- 
ter works.  (2)  To  make  all  needful  rules  and  regulations  for 
the  conduct  and  management  of  the  same  by  the  city  and  the 
inhabitants  thereof.  (8)  To  establish  rates  for  the  use  and 
consumption  of  water  by  the  city  and  the  inhabitants  thereof, 
including  the  people  living  along  the  line,  or  in  the  vicinity  of 
the  works  without  the  city.  (4)  To  provide  for  the  payment 
of  water  rates  monthly,  in  advance,  and  to  shut  off  the  water 
from  any  house,  tenement  or  place  for  which  the  water  rate 
is  not  duly  paid,  or  when  any  rule  or  regulation  is  disregarded 
or  disobeyed.  (5)  To  do  any  other  act,  or  make  any  other 
regulation,  necessary  ^d  convenient   for  the  conduct  of  its 
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business,  and  the  due  execution  of  the  powers  and  autliority 
given  it  by  the  act,  and  not  contrary  to  law. 

"  Sec.  160.  The  commission  shall  annually,  before  the  first 
day  of  January,  make  a  written  estimate  of  the  probable  ex- 
j)cni?e  of  maintaining  and  conducting  the  water  works  during 
the  ensuing  year,  and  also  the  cost  of  any  contemplated  alter- 
ation, improvement  or  extension  thereof;  and  thereu^wn  ascer- 
tain and  prescribe,  as  near  as  it  conveniently  can,  a  water  rate 
for  such  year  as  will  insure  a  sufficient  income  from  the  sale 
of  the  water  to  pay  the  expenses  and  costs,  together  with  one 
year's  interest  on  the  bonds  aforesaid,  then  issued  and  out- 
standing. 

"  Sec.  161.  After  the  expiration  of  five  years  from  the  se- 
lection of  the  commission,  a  sum  equal  to  one  per  centum  on 
the  par  value  of  the  bonds,  aforesaid,  then  issued  and  out- 
standing, may  be  annually  estimated  for,  in  fixing  the  water 
rate,  in  addition  to  the  expenses,  cost  and  interest  aforesaid, 
and  collected  as  a  part  thereof ;  which  sum,  when  so  collected, 
Fhall  be  kept  and  invested  under  the  direction  of  the  commis- 
sion  as  a  sinking  fund,  for  the  payment  and  redemption  of  said 
bonds. 

**  Sec.  162.  The  committee  and  commission  shall  each  cause 
a  quarterly  statement,  in  detail,  of  its  receipts  and  disburse- 
meii^^  to  be  made  and  signed  by  its  chairman  and  clerk,  ami 
filed  by  J^e  city  auditor  and  clerk,  who  shall  preserve  the 
rarae  among  thefiles  of  his  oflSce,  and  shall  cause  the  same  to 
be  published  in  tw^  daily  papers  of  the  city ;  and  the  commis- 
t^ion  shall  cause  to  be  made,  filed  and  published,  as  a  part  of 
its  last  quarterly  report  in  each  year,  an  inventory  or  state- 
ment of  the  property,  implements  and  material  in  its  possession 
and  control  pertaining  to  the  water  works,  together  with  the 
condition  and  approximate  valut  thereof." 

There  is  much  more  reason  for^^ol ^^ng  ^^^^  t^^®  commission- 
ers are  officers  within  the  meaniAg  of  the  constitution,  than 
that  the  members  of  the  water  coirP^^J  ^^^  5  ^"^  besides,  the 
words  "  elected  or  appointed  to  anypffice  under  the  constitu- 
tion," do  not  occur  in  said  section  2  d^  article  15.     The  Ian- 
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guage  there,  as  already  shown,  is  simply  "that  the  legislative 
assembly  should  not  create  any  office,  the  term  of  which  should 
be  longer  than  four  years  "  ;  but  still  I  cannot  persuade  my- 
self to  believe  that  they  are  such  officers  as  said  clause  refers 
to,  or  that  they  will  be  any  more  than  agents  for  the  city  un- 
der the  act,  the  same  as  the  members  of  the  water  committee 
are.  This  objection  to  the  act  would  not,  if  it  were  to  prevail, 
materially  a£Fect  its  validity.  The  said  commissioners  will 
not,  in  all  human  probability,  be  selected  for  a  long  time,  and 
the  main  object  of  the  act  can  be  accomplished  without  carry- 
ing out  that  portion  of  it.  * — ^ 
Our  attention  has  been  called  to  sections  6  and  7  of  article  8  / 
of  the  constitution,  relating  to  the  manner  of  selecting  county, 
township,  precinct,  and  city  officers.  Their  provisions  would 
have  an  important  bearing,  no  doubt,  if  the  commissioners  were 
necessarily  officers  belonging  to  either  class.  We  agree  with 
the  respondent's  counsel,  that  **  in  the  election  of  officers  to 
administer  the  affairs  of  a  municipal  corporation  which  is  of 
a  purely  local  character,  in  which  the  state  has  no  interest, 
the  legislature  has  no  authority  either  to  elect  or  appoint  such 
officers."  The  constitution  has  pointed  out  the  mode  of  their 
selection,  and  it  must  be  followed,  except,  perhaps,  where,  as 
a  temporary  expedient,  it  designates  persons  to  administer 
those  affairs  until  an  arrangement  of  the  municipal  government 
can  be  effected.  At  least,  it  has  frequently  pursued  that 
course,  and  I  discover  no  impropriety  in  it.  There  is,  how-i 
ever,  left  in  the  legislature  a  supervisory  power  over  munic- 
ipal corporations,  regarding  certain  matters,  and  which  in  the 
absence  of  constitutional  directions,  may  be  exercised  in  ac- 
cordance with  legislative  discretion;  as  was  remarked  by  the 
Supreme  Court  of  the  United  States,  in  Barbier  v.  Oonnolbj, 
113  U.  S.  81,  in  speaking  of  the  effect  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States:  "But 
neither  the  amendment,  broad  and  comprehensive  as  it  is,  nor 
any  other  amendment,  was  designed  to  interfere  with  the 
power  of  the  state,  sometimes  termed  its  police  power,  to  pre- 
gcribc  regulations  to  promote  the  health,  peace,  morals,  educa- 
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tion  and  good  order  of  the  people,  and  to  legislate  so  as  to  in- 
crease the  industries  of  the  state,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity.  From  the  very  necessities 
of  society,  legislation  of  a  special  character  having  these  ob- 
jects in  view  must  often  be  had  in  certain  districts,  such  as  the 
draining  marshes  and  irrigating  arid  plains.  Special  burdens 
are  often  necessary  for  general  benefits — ^for  supplying  water, 
preventing  fires,  lighting  districts,  clearing  streets,  opening 
])arks,  and  many  other  objects." 

The  respondent's  counsel  concede  that  the  power  here  re- 
ferred to  resides  in  the  legislature,  and  have  set  forth  in  their 
brief  the  doctrine  in  apt  and  appropriate  language,  which  I 
here  quote  :  "  It  is  to  be  understood,  however,  that  the  right 
of  the  qualified  electors  of  a  municipal  corporation  to  choose 
their  own  officers  is  confined  to  those  who  administer  the  local 
affairs  of  the  municipality,  and  the  legislature  has  the  unques- 
tioned power,  if  it  deems  fit,  to  appoint  officers  within  a  mu- 
nicipal corporation,  to  execute  and  administer  laws  of  a  public 
nature  in  which  the  people  at  large  are  interested,  such  as  the 
preservation  of  the  public  peace,  police  regulations,  and  the 
like.  In  these  the  power  of  the  legislature  is  plenary  and  un- 
doubted." 

I  do  not  see  that  the  opposing  counsel  differ,  or  can  differ, 
in  their  respective  premises.  Their  disagreement  is  narrowed 
to  the  point  as  to  whether  the  object  of  the  act  relates  to  a 
l)rivate  affair,  or  is  for  a  public  purpose.  Upon  that,  however, 
their  views  diverge  very  widely  ;  but  I  shall  defer  the  further 
discussion  of  that  question  until  I  reach  the  last  objection 
against  the  validity  of  the  act,  as  whatever  else  is  said  in  re- 
gard to  this  objection  applies  equally  to  that. 

The  objection  that  the  subject  of  the  act  is  not  expressed 
in  the  title,  in  accordance  with  section  20  of  article  4  of  the 
constitution,  which  provides  that  every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title,  is  not  maintainable  un- 
less there  is  a  clear  defect  in  that  particular.  It  is  sufficient 
if  the  subject  be  stated  generally.     It  is  not  necessary  that  the 
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title  specify  the  object  in  all  its  particulars.  The  provision  of 
the  constitution  was  adopted  to  prevent  the  blending  of  incon- 
gruous subjects  in  the  same  act,  and  using  the  title  as  a  decep- 
tion.  ^'  There  has  been  a  general  disposition  to  construe  this 
provision  of  the  constitution  liberally,  rather  than  to  embarrass 
legislation  by  a  construction  whose  strictness  is  unnecessary 
to  the  accomplishment  of  the  beneficial  purpose  for  which  it 
has  been  adopted."     (Cooley's  Const.  Lim.  *  146.) 

Neuendorff  v.  Duryea  et  al.y  69  N.  Y.  557,  illustrates  the  lib- 
erality in  which  such  provisions  of  the  constitution  have  been 
construed.  In  that  case  a  similar  objection  was  made  to  a 
private  act  of  the  legislature  of  that  state.  The  title  of  the 
act  was,  *'  An  act  to  preserve  the  public  peace  and  order  on 
the  first  day  of  the  week,  commonly  called  Sunday."  The 
court  of  appeals  held  that  this  was  a  sufficient  title,  under  a 
mniilar  clause  of  the  constitution  to  the. one  in  question,  to  an 
act  forbidding  operatic  and  dramatic  performances  in  the  ci- 
ty of  Jfew  York  on  Sunday.  The  court  said  that  the  title 
was  broad  enough  to  indicate  legislation  in  regard  to  the  pub- 
lic peace  and  order  on  Sunday  throughout  the  state.  Hence 
it  gave  information  to  the  people  in  New  York  city,  and  to 
their  representatives  in  the  legislature,  that  that  locality  was 
interested  in  the  proposed  enactment. 

In  Brandon  v.  The  State^  16  Ind.  197,  it  was  held  by  the 
Supreme  Court  of  the  State,  that,  "  if  the  title  of  an  original 
act  was  sufficient  to  embrace  the  provisions  contained  in  an  act 
amendatory  thereof,  it  need  not  be  inquired  whether  the  title 
of  the  amendatory  act  would  of  itself  be  suflScient. "  That  rul- 
ing was  in  accordance  with  former  rulings  of  the  Supreme 
Court  of  that  state,  all  of  which  were  upon  a  provision  of  the 
constitution  of  Indiana,  from  which  the  one  under  considera- 
tion was  taken. 

The  title  of  the  act  in  question  is  helped  materially  by  the 
matter  immediately  following  the  enacting  clause,  which  shows 
very  clearly  what  the  object  of  the  act  was.  It  certainly  em- 
bruced  but  one  subject,  and  I  tliink  the  title  was  broad  enougli 
to  indicate  the  general  object  of  the  act,  and  that,  within  the 
great  majority  of  the  autlioriLics,  is  sufScient. 


120  David  v.  Portland  Water  Committee.    [Sup.  Ct. 

Opinion  of  the  Conzt^Thayer,  J. 

y  The  objection  that  the  legislative  assembly  had  no  power  to 
authorize  the  water  committee  to  issue  the  bonds  in  the  name 
of  the  city,  and  make  it  liable  for  tlieir  payment,  is,  to  my  mind, 
the  most  serious  one  that  is  made  against  the  validity  of  the 
act.  And  this  brings  me  back  to  the  former  objection  again. 
The  power  of  the  legislature  over  municipal  corporations,  in 
the  absence  of  constitutional  restrictions,  is  unlimited,  except  so 
far  as  they  are  endowed  with  rights  incident  to  a  private  cor- 
poration, which,  according  to  Mr.  Dillon,  only  extends  to  the 
private  advantage  of  the  particular  corporation  as  a  distinct 
legal  personality,  and  to  property  acquired  thereunder,  and  to 
contracts  made  in  reference  thereto.  (Dill.  Mun.  Corp.,  3d  ed.. 
Sec.  66.)  And  that  author,  in  section  67,  same  work,  says  in 
effect,  that  that  description  is  unsatisfactory,  and  the  private 
character  thus  ascribed  to  those  corporations  is  difficult  to  com- 
prehend ;  and  he  inquires  in  what  sense  powers  conferred  and 
to  be  exercised  for  the  good  of  all  the  people  of  the  place  are 
private,  and  wherein  they  differ  in  their  origin  and  nature  from 
those  admitted  to  the  public  ;  and  concludes  that  the  distinc- 
tion between  the  two  classes  originated  in  the  courts,  to  pro- 
mote justice  and  to  escape  technical  difficulties,  in  order  to  hold 
such  corporations  liable  to  private  actions.  The  Supreme 
Court  of  Michigan,  however,  in  the  case  of  People  v.  Ilurlbutj 
24  Mich.  44,  cited  by  the  respondent's  counsel  in  support  of 
their  position,  undertook  to  distinguish  between  powers  not 
municipal  and  those  which  were,  and  classed  "  boards  of  po- 
lice commissioners "  as  coming  under  the  former  head,  anil 
"  water  commissioners,"  and  "  sewer  committees  for  a  pArtic- 
ular  city,"  as  coming  under  the  latter  head,  and  held  that  the  leg- 
islature of  that  state,  while  it  might  appoint  the  former,  had 
no  power  to  divest  the  city  authorities  of  a  particular  city  of 
the  power  to  establish  water  works  and  construct  sewers,  and 
confer  it  upon  peraons  of  its  own  designation.  This  decision 
was  made  under  a  construction  which  the  court  placW  upon 
the  constitution  of  that  state,  in  regard  to  the  incorporation  of 
cities  and  villages,  and  the  election  and  appointment  of  their 
officers.    It  is  entitled  to  great  respect  and  consideration,  but  it 
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by  no  means  settles  the  question  as  to  what  authority  belongs 
to  the  local  affairs  of  a  city,  and  what  is  of  a  public  nature  ; 
nor  does  it  necessarily  follow  that  this  court  should  construe 
provisions  of  the  constitution  of  this  state  the  same  as  the  court 
construed  a  similar  provision  of  the  constitution  of  that  state. 
The  past  history  of  the  state ^  and  the  circumstances  attending 
the  adoption  of  a  constitutional  provision,  may  have  much  to 
do  with  the  construction  courts  give  it. 

Besides,  the  legislative  assembly  of  this  state  has  not  attempt*! 
ed  by  this  act  to  usurp  any  powers  possessed  by  the  city  of  I 
Portland  at  the  time  of  its  adoption.  It  has  simply  undertak-  i 
en  to  supply  its  population  of  more  than  thirty  thousand  in- 
habitants with  pure  water,  at  reasonable  rates,  from  a  point 
beyond  the  city  limits,  and  to  accomplish  it  in  the  manner 
pointed  out  in  the  act ;  and  if  that  is  a  matter  of  public  inter- 
est, then  the  legislature  had  a  right  to  appoint  agents  through 
whom  it  might  be  accomplished,  unless  the  constitution  of  the 
state  has  deprived  it  of  the  authority.  Counsel  on  both  sides 
have  cited  a  number  of  authorities  as  to  the  character  of  such  a 
power.  They  do  not  differ  in  the  main  ;  both  concede  that, 
primarily,  municipal  corporations  are  public,  and  their  powers 
governmental ;  but  it  is  claimed  upon  the  part  of  the  respond- 
ents, and  they  have  produced  several  authorities  to  show,  that 
they  are  also  endowed  with  peculiar  powers  and  capacities  for 
the  benefit  and  convenience  of  their  own  citizens,  and  that  they 
are  of  a  private  nature,  and  the  state  cannot  interfere  with  them, 
for  the  reason  that  they  are  private.  Thus,  in  Athina  v.  5i;(wn 
of  Randolph^  81  Vt.  228,  it  was  held  that  an  act  for  the  ap- 
pointment of  an  agent  of  the  town  by  the  county  commissioner, 
with  power  to  purchase  liquors  on  the  credit  of  the  town,  and 
to  sell  the  same  for  certain  specified  purposes,  and  to  account 
for  and  pay  over  the  proceeds  to  the  town  as  prescribed,  was 
unconstitutional ;  and  the  town  not  having  consented  to  the 
appointment,  or  ratified  the  contract,  was  not  liable  for  the 
liquors  purchased  upon  its  credit  by  such  agent  pursuant  to 
the  act;  because,  the  court  said,  the  contracts  were  of  a  private 
character,  although  they  would  conduce  to   the  public  good 
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by  enabling  the  government  to  suppress  traffic  in  intoxicating 
liquors. 

/  The  court  was  clearly  correct  in  its  conclusions  if  its  premise 
I  were  correct.  If  the  contracts  were  of  "a  private  character/' 
I  the  legislature  could  not  provide  that  the  town  should  enter 
into  them  against  its  will.  In  all  that  class  of  cases  cited  by 
the  respondent's  counsel,  where  the  authority  has  been  denied, 
the  decisions  have  been  placed  upon  the  ground  that  the  pow- 
er attempted  to  be  exercised  related  to  a  private  affair  of  the 
corporation.  This  class  of  decisions  has  in  some  instances  un- 
'  dertaken  to  draw  the  lines  between  powers  which  are  govern- 
mental in  their  nature,  and  those  which  relate  to  local  conven- 
ience for  the  citizen,  and  to  place  those  relating  to  water,  gas 
and  public  parks,  on  the  quasi  private  side  of  the  corporation; 
and  the  respondent's  counsel  strenuously  insist  that  these  sub- 
jects^er  se  relate  to  j)rivate  affairs.  I  doubt  whether  such  is 
the  rule.  Subjects  of  that  character  might,  under  some  aspects, 
be  regarded  as  belonging  to  the  private  affairs  of  a  corporation, 
but  under  others  would  be  regarded  as  a  public  matter.  Tiie 
legislature  is  often  the  judge  in  such  cases.  It  has  frequently 
authorized  municipal  corporations  to  take  land  for  a  public 
park,  for  water  works,  and  for  bringing  water  into  a  town. 
(^Broohlyn  Park  Comrs  v.  Armstrong^  45  N.  Y.  234 ;  Kane 
V.  The  Mayor  &c.  of  Baltimore^  15  Md.  240;  Dill.  Man. 
Corp.  (3d.  ed.),  Sec.  599  ;  Inhabitants  of  Wayland  v.  County 
Comrs  of  Middlesex^  4  Gray,  500.) 

The  court,  in  Attorney  General  w,  Tlie  CityofEau  Claire  et 
al.<i  37  Wis.  435,  held  that  providing  for  the  erection  of  water 
works  is  so  essentially  a  public  and  municipal  purpose,  that  it 
is  obvious  that  the  city  can  take  any  legitimate  power  in  aid  of 
it.  Dillon,  Sec.  697,  supra^  says  that  the  exercise  of  the  right 
of  eminent  domain  for  the  purpose  of  supplying  the  inhabi- 
tants of  towns  with  pure  water  is  clearly  a  public  use ;  and  in 
Wayland  v.  CornWs^  swpra^  where  land  was  taken  to  supply  the 
city  of  Boston  with  pure  water,  the  court  said :  "  The  peti- 
tioners, to  take  the  case  out  of  the  rule,  contending  that  in  this 
case  the  appropriation  of  property  cannot  be  held  to  be  for 
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public  use  ;  its  benefits  being  confined  to  one  city  alone  and  not 
ahared  by  the  whole  public.  This  objection,  it  is  obvious,  goes 
deeper  than  to  the  mere  question  of  taxation — to  the  validity 
of  the  act  itself.  For  it  can  only  be  on  the  ground  that  this 
land  was  taken  for  public  use,  that  the  exercise  of  the  right  of 
eminent  domain  by  the  government  can  be  justified.  But  we 
think  it  is  too  narrow  a  view  of  the  object  and  purposes  of  the 
act.  Many  public  works  would  perhaps  be  found  to  be  pecu- 
liarly beneficial  to  the  city  or  town  in  which  they  are  located, 
though  the  benefits  are  not  restricted  and  confined  to  such  town 
or  city.  In  the  present  case  the  benefits  are  shared  by  a  larger 
portion  of  the  public  directly,  and  indirectly  by  the  whole  com- 
monwealth. It  would  be  difficult,  we  think,  to  find  any  class 
of  cjises  in  which  the  right  of  eminent  domain  is  more  justly 
or  wisely  exercised,  than  in  provisions  to  supply  our  crowded 
towns  and  cities  with  pure  water — provisions  equally  necessary 
to  the  health  and  safety  of  the  people.  It  is,  perhaps,  scarcely 
necessary  to  remark,  that  it  is  for  the  legislature,  in  the  first 
instance,  to  determine  what  may  be  regarded  as  a  public  usiC, 
and  that  it  is  only  in  a  clear  case  of  departure  from  the  rule 
that  this  court  would  feel  justified  in  determining  such  an  act 
to  be  invalid." 

In  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co,^  115  IT. 
S.  650,  the  Supreme  Court  of  the  United  States  held  that  a 
legislative  grant  of  an  exclusive  right  to  supply  gas  to  a  munic- 
ipality and  its  inhabitants  through  pipes,  &c.,  upon  condition 
of  performance  of  service  by  the  grantee,  was  a  grant  of  a 
franchise  vested  in  the  state  ;  that  it  was  a  business  of  a  pub- 
lic nature,  and  meets  a  public  necessity. 

Public  parks,  gas,  water  and  sewage  in  towns  and  cities  \ 
may  ordinarily  be  classed  as  private  aflfairs,  but  they  often 
become  matters  of  public  importance  ;  and  when  the  legis- 
lature determines  that  there  is  a  public  necessity  for  their 
use  in  a  certain  locality,  I  do  not  think  they  can  be  designated 
as  mere  private  affairs.  That  is  a  relative  question.  Take 
the  case  at  bar.  The  city  of  Portland  needs  a  supply  of  water. 
It  liaa  to  be  brought  from  some  place  outside  of  the  city.    The 
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matter  is  presented  to  the  legislature,  and  it  determines  that  it 
is  a  matter  of  public  necessity;  that  steps  should  be  taken 
to  insure  to  the  city  wholesome  water  at  cheap  rates  ;  and  can 
it  be  claimed  that  it  was  a  mere  private  affair,  and  the  legis- 
lature had  no  authority  to  interfere  with  it  ? 

fit  seems  to  me  that  this  act  bears  upon  its  face  ample  proof 
that  its  object  and  design  were  to  promote  the  public  good, 

I  and  that  it  is  the  exercise  of  a  power  that  is  governmental  in 
its  nature ;  nor  do  I  discover  in  it  any  attempt  or  design  to  de- 
prive the  city  of  Portland  of  its  autonomy.  The  city  had,  as  I 
understand,  no  right  to  establish  water  works.     The  act  under- 

\  takes  to  do  that  and  give  the  city  the  benefit  of  it.  It  places  the 
enterprise  under  the  management  of  wealthy  and  prominent 
citizens  of  the  town,  and  to  remove  all  suspicion  of  a  job  in  the 
affair,  requires  them  to  serve  without  compensation.  The  sole 
object  a[)pears  to  be  for  the  benefit  of  the  city  and  country  at 
lar^e.  It  is  claimed  upon  the  part  of  the  respondents  that  the 
benefit  can  only  be  local ;  that  other  sections  of  the  state  are 
not  interested  in  it.  This  does  not  appear  from  the  complaint, 
and  we  have  the  right  to  assume  that  it  is  not  so  as  a  matter 
of  fact,  as  every  intendment  must  be  given  in  favor  of  the  le- 
gality of  the  act.  Tlie  court,  I  think,  has  a  right  to  take  judi- 
cial notice  that  the  city  of  Portland  is  the  metropolis  of  the 
state;  that  its  commercial  relations  extend  to  every  section  of  the 
state ;  that  citizens  from  every  part  of  it  go  there  to  dispose  of 
the  products  of  the  country  and  to  purchase  supplies  in  return  ; 
that  the  country  depends  upon  it  as  a  mart,  and  that  it  depends 
upon  the  country  for  its  trade,  and  that  the  advantages  are 
mutual;  that,  as  it  thrives  and  increases  in  population,  it  af- 
fords a  better  market  and  insures  reductions  on  the  price  of 
merchandise,  and  in  addition,  contributes  largely  towards  the 
revenue  of  the  state.  The  latter  is  directly  interested  in  its 
advancement.  The  people  from  every  part  of  the  state  arc 
drawn  there  through  business  or  for  pleasure,  and  it  is  absurd 
to  contend  that  they  would  not  be  incommoded,  nor  the  state  at 
large  injured,  if  the  town  were  stinted  in  its  supply,  or  furnished 
with  a  bad  quality  of  a  primary  and  essential  clement  of  life. 
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From  any  view,  it  seems  to  me  that  the  measure  which  is  at- 
tempted to  be  enforced  by  means  of  the  act  is  a  public  advan- 
tage ;  and  we  must  presume  that  it  was  necessary  to  adopt  the 
act  in  order  to  insure  its  accomplishment.     It,  evidently,  is  not 
a  scheme  to  advance  the  interests  of  any  private  individual, 
but  an  enterprise  that  aims  to  benefit  an  entire  community,  and 
I  must  regard  it  as  public  in  its  character.     If  I  am  correct  in 
this  conclusion,  then  the  legislative  assembly  had  an  undoubt- 
ed right  to  appoint  agents  to  enforce  its  provisions,   and  to 
authorize  the  issuance  of  the  bonds  in  the  name  of  the  city.    I 
concede  that  it  bears  a  semblance  of  arbitrariness,  and  that  I 
would  have  been  better  satisfied  with  it  if  the  city  had  been 
allowed  to  have  issued  the  bonds;  but  they  appear  to  acquiesce] 
in  it,  and,  so  far  as  we  can  observe,  are  endeavoring  to  main-l 
tain  the  act ;  and  this  court  might,  by  intermeddling  with  the 
affair,  do  the  city  a  great  damage.     A  question  has  been  raised 
ns  to  the  right  of  the  respondents  to  maintain  the  suit,  as  to 
whether  they  have  any  standing  in  court.    My  impressions  are 
adverse  to  the  right ;  but  in  view  of  the  importance  of  the 
case,  we  have  concluded  not  to  consider  it. 

The  decree  appealed  from  must  be  reversed,  and  the  respon- 
dent's complaint  dismissed.  " 


[Filed  November  11, 1886.] 

W.  B.  WALKER  v.  L.  GOLDSMITH  et  al. 

AFPODmcE^T  OF  Guardian — Salb  by — Ck>Li.ATERAL  Attack. — Under  Sec. 
20,  Chap.  52,  ^lisc.  Laws,  which  provides  that  "  in  case  of  any  action  re- 
lating to  real  estate  sold  by  a  guardian  under  the  provisions  of  this  chap- 
ter, in  which  the  ward  or  any  person  claiming  under  him  shall  contest  the 
provisions  of  such  sale,  the  same  shall  not  be  avoided  on  account  of  any 
irregularity  in  the  proceedings,  provided  it  shall  appear  that  the  guardian 
was  licensed  to  make  the  sale  by  a  court  of  competent  jurisdiction,"  etc. , 
the  appointment  of  the  guardian  cannot  be  attacked  collaterally. 

L»  Pexdess— Akteckdent  Equity— Contract  fob  Sale  of  Real  Estate.— 
On  the  second  day  of  January,  1877,  Teal,  who  wiis  then  the  owner,  for  a 
v:\luable  consideration  agreed  to  convey  to  Solomon  Goldsmith  the  land 
in  controversy,  and  iu  pursuance  thereof,  on  the  Cth  day  of  May,  1880,  con- 
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Teyed  the  premises  accordiDgly.  On  the  fifth  of  May,  1880,  said  Teal  filed 
his  complaint  in  the  Circait  Court  of  Multnomah  County^  against  the 
predecessors  of  Goldsmith's  adversaries  in  this  suit,  to  quiet  liis  title 
to  the  premises  in  dispute,  and  issued  a  summons  which  was  served  on 
Chapman,  one  of  tlie  parties,  the  same  day.  On  the  15th  of  May,  18S0, 
Chapman  appeared  for  himself  aud  other  defeodantR,  and  on  July,  18S0, 
all  the  defendants  answered.  Afterwards,  Louis  Goldsmith,  the  defen- 
dant herein,  purchased  Solomon's  interest  in  the  aforesaid  landfi.    Held  : 

1.  That  there  beinfi;  no  statute  in  this  state  declaring  the  efifect  of  a  decree 
upon  the  title  of  a  2/4  pemfens  purchaser,  the  common  law  rule  will  pr»vuil. 

2.  That  since  Goldsmith  had  an  equitable  title  in  the  lands  in  controversy 
antecedent  to  the  filing  of  the  complaint  by  Teal,  who  was  but  a  naked 
trustee  of  the  legal  title,  the  doctrine  of  Us  pendens  was  inapplicable,  not- 
withstanding Teal's  deed  to  him  bore  a  later  date. 

Suit— When  Commenced— Lis  Pendens— When  Notice  of  Begins. — Wheth- 
er a  suit  is  to  be  deemed  commenced  when  the  complaint  is  filed,  or  only 
when  the  summons  is  served,  for  the  purpose  of  lispendens,  or  whether  the 
doctrine  applies  to  a  oonveyanco  made  after  suit  commenced  and  before 
the  filing  of  the  answer,  where  the  decree  is  in  favor  of  the  defendant  upon 
new  matter  in  the  answer,  not  decided. 

Partition— Appeal  from  Decbks  of.— A  decree  in  a  partition  suit  which 
ascertains  and  determines  the  rights  of  the  parties,  and  leaves  nothing  for 
the  court  to  do  but  to  carry  the  decree  into  effect  by  the  appointment  of 
referees,  etc.,  is  a  final  decree,  and  is  appealable. 

Guardian's  Sale— Jurisdiction.— Where  the  question  as  to  a  guardian's  sale 
of  lands  of  his  ward  arises  collaterally,  and  the  pleadings  do  not  attack 
the  proceedings  for  want  of  jurisdiction,  and  where  the  record  on  its  face 
discloses  jurisdiction,  both  of  the  parties  and  the  subject  matter,  the  sale 
must  be  sustained.  All  other  questions  are  mere  matters  of  irregularity, 
and  do  not  affect  the  validity  of  the  sale. 

Same— PETmoN.— A  petition  by  a  guardian  for  the  sale  of  the  lands  of  his 
ward,  which  states  a  valid  ground  for  such  sale,  but  joins  with  it  another 
ground  which  is  insufficient,  will  not  thereby  be  rendered  insufficient  to 
give  the  court  jurisdiction  to  order  the  sale. 

Notice  of  Sale— Proof  of  Posting.- Where  the  proof  of  posting  notices 
of  a  guardian's  sale  of  lands  is  sufficient  in  form,  but  the  jurat  bears  a 
date  prior  to  that  on  which  the  notices  were  posted,  as  shown  by  the  affi- 
davit, but  the  return  of  sale  by  the  guardian  recites  such  a  posting  and 
publication  as  the  law  requires,  the  misdate  in  the  jurat  will  be  deemed 
a  clerical  error,  and  this  court  will  intend  that  the  affidavit  was  made  on 
some  day  after  the  notices  were  posted. 

Same— Time  op  Publication.— It  is  not  necessary  that  the  publication 
should  be  during  the  four  weeks  next  preceding  the  sale.  It  is  sufficient 
that  notice  was  published  for  four  weeks,  successively,  prior  to  the  sale. 

Same— Fraud— Voidable  Sale.— The  question  of  fraud  in  the  proceedings 
of  a  guardian  in  conducting  a  sale  of  land,  can  be  raised  only  upon 
appropriate  allegations  thereof  in  the  pleadings.  A  fraudulent  sale  is  not 
void,  but  voidable  at  the  election  of  the  party  injured.  And  acquiescence 
for  an  unreasonable  time  after  notice  of  the  fraud,  and  after  the  minor 
had  reached  his  majority^  would  be  deemed  a  waiver  of  his  right  to  pro- 
ceed. 
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TJnkkcorded  Deed— Notice— Decree. — One  holding  an  unrecorded  deed 
to  lands  will  not  be  bound  by  a  decree  quieting  the  title  thereof  against 
his  grantor,  holding  the  record  title,  in  a  suit  begun  subsequent  to  the 
date  of  such  unrecorded  deed,  especially  when  such  deed  was  placed  on 
record  before  such  decree  was  rendered,  and  the  adverse  party  had  full 
notice  thereof. 

Evidence.— Where,  In  a  subsequent  suit,  the  plaintiff  relies  upon  such  de- 
cree as  one  of  the  muniments  of  his  title,  he  should  offer  it  in  chief, 
that  the  defendant  may  hare  a  fair  opportunity  to  meet  it. 

pAETiTioN  Suit— Pleading. — ^When  questions  of  fact  are  to  be  tried  in 
partition  suits,  it  can  only  be  done  on  regular  issues  joined.  The  al- 
legations and  proofs  must  agree  in  this  class  of  suits,  the  same  ns  in  otliers. 

FosMEB  Adjudication— Per  Thateh,  J.,  Concurring.— The  equitable  estate 
owned  by  Groldsmith  prior  to  the  commencement  of  the  suit  by  Teal, 
brings  this  case  within  the  rule  of  the  statute  (Civil  Code,  §  723,  subd.  2) 
that  the  effect  of  a  judgment,  decree,  or  final  order  in  an  action,  suit,  or 
proceeding  before  a  court,  or  judge  thereof,  of  tliis  State  *  *  having  ju- 
risdiction to  pronounce  the  same  *  *  is  in  respect  to  the  matter  direct- 
ly determined,  conclusive  between  the  parties  and  their  representatives 
and  successors  in  interest,  by  title  subsequent  to  the  commencement  of 
the  action,  suit,  or  proceeding,  litigating  for  the  same  thing,  under  the 
same  title,  and  in  the  same  capacity. 
Lord,  C.  J.,  dissenting. 

Multnomah  Countt.  Defendants  Goldsmith  appeaL  Re- 
versed, and  decree  as  prayed  for  in  Appellants'  answer. 

P.  L.  Willis^  and  Seneca  Smith,  for  Respondents. 

The  appellants  are  concluded  in  this  case  by  the  decree  of 
the  court  in  the  case  of  Teal  v.  Dickinson  (Civil  Code,  §§  50, 
723,  885).  The  purchaser  of  property  involved  in  litigation 
is  a  privy,  and  need  not  be  made  a  party  in  order  to  bind  him 
by  the  result  of  the  suit.  ( WellSy  lies  Adjudicata,  §  2G  ; 
Snowmen  v.  Senford,  57  Me.  400  ;  Story  Eq.  Jur.,  §  351 ; 
Cooley  Const.  Lim.,  *408 ;  Murray  v.  Lilhurn^  2  Johns.  Ch. 
445 ;  Cook  v.  Manciers^  5  Johns.  Ch.  96  ;  Sedgmick  v.  Cleve- 
land. 7  Paige,  261;  Lovejoy  v.  Murray,  3  Wall.  19.)  Where 
a  suit  is  brought  in  the  name  of  one  for  the  benefit  of  another, 
who  directs  and  advises  the  proceeding,  the  latter  is  concluded, 
though  not  a  party.  (Sapalje  v.  Prince,  4  Hill,  122 ;  Conger 
T.  Chilcote,  42  Iowa,  24 ;  Castle  v.  Myes,  14  N.  Y.  335 ; 
Landes  v.  Hamilton,  77  Mo.  555.)  The  evidence  is  conclusive 
and  undisputed,  that  the  Teal-Dickinson  suit  was  begun  and 
carried  on  by  Goldsmith's  agent  for  his  benefit,  and  Teal's  at- 
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torneys  were  Goldsmith's  attorneys  therein.  One  who  takes 
a  conveyance  Us  pendens  is  bound,  notwithstanding  he  had  a 
])rior  equity,  unless  the  adverse  jiarties  had  notice  of  such 
equity.  All  the  cases  sustaining  a  title  based  upon  a  prior 
equity  in  opposition  to  lis  pendens  proceed  upon  the  fact  that 
there  was  notice.  (Parks  v.  Jackson^  11  Wend.  442 ;  Clarlc- 
son  V.  Morgan^  6  B.  Mon.  441 ;  Gibler  v.  Trimhle^  14  Ohio, 
323.)  Even  the  holder  of  an  unrecorded  deed  is  so  bound. 
{Utley  v.  Fee,  [Kan]  7  Pac.  Rep.  655  ;  Clark  v.  Connor,  28 
Iowa,  311 ;  Norton  v.  Berge,  35  Conn.  263.)  The  objection 
that  the  Teal-Dickinson  decree  was  not  admissible  in  evidence 
because  not  pleaded,  was  not  made  below,  and  is  not  therefore 
available  now.  (  Carpenter  v.  Dexter,  8  Wall.  524 ;  Hodgers 
V.  Wells,  44  Mich.  412 ;  Levin  v.  Russell,  42  N.  Y.  255  ; 
Quinhy  v.  Strauss,  90  N.  Y.  6G4.) 

James  K,  Kelly,  and  George  H.  Williams,  for  Appellants. 

The  appellants  are  not  bound  by  the  decree  in  Teal  v.  Dich- 
inso?i.  The  doctrine  of  lis  pendens  does  not  apply  to  a  pur- 
chaser until  the  service  of  original  process.  (Majors  v.  Powell, 
51  Cal.  482 ;  Butler  v.  Tomlinson,  38  Bar.  641 ;  Burroughs 
V.  Heiger,  12  How.  Pr.  171 ;  Hayden  v.  BucJdin,  9  Paige,  512  ; 
Wthh  V.  Pell,  1  Paige  Ch.  564.) 

If  a  person  buys  and  pays  for  real  property  in  good  faith, 
and  a  suit  is  commenced  by  or  against  his  vendor  involving  the 
title  before  deed  is  made,  the  buyer,  in  pursuance  of  his  pur- 
chase, may  take  a  deed  after  suit  brought  without  being  bound 
by  its  result,  unless  he  is  made  a  party.  (Jackson  v.  Dichin' 
son,  15  Johns.  309;  Gibler  v.  Trimble,  14  Ohio,  323;  ZZbp- 
liins  V.  3£cLaren,  4  Cow.  678 ;  Clarlcson  v.  Morgan^ s  Devi- 
sees, 6  B.  Monroe,  447,  and  cases  cited ;  Wade,  Notice,  §  160.) 
Sec.  722,  Civil  Code,  on  which  respondents  rely,  is  simply  de- 
claratory of  the  common  law.  "  Title  subsequent  to  the  com- 
mencement of  the  action,*'  means,  of  course,  in  equity,  what 
courts  of  equity  hold  to  be  title.  If  Solomon  Goldsmith 
bought  and  paid  for  the  property  before  Teal  commenced  bis 
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suit,  then  the  title,  in  the  eye  of  equity,  was  in  Goldsmith. 
(Story's  Eq.  Jur.,  §  790;  Pomeroy  Eq.  Jur.,  §  868.) 

Strahan,  J. — ^The  plaintiff  brings  this  suit  to  obtain  parti- 
tion of  the  east  half  of  the  Danforth-Balch  Donation  Land 
Claim,  situate  in  Multnomah  county,  Oregon.  He  alleges  that 
he  is  the  owner  of  11,335-100,000  of  said  claim;  that  Louis 
Goldsmith  is  the  owner  of  one-fourth ;  that  Max  Goldsmith  is 
the  owner  of  one-fourth  ;  that  L.  W.  Gilliland  is  the  owner  of 
17,067-100,000;  that  Seneca  Smith  is  the  owner  of  9,583- 
100,000,  and  that  Anna  Hamilton  and  Emma  Dickinson  each 
own  one-twentieth. 

The  defendants  Louis  Goldsmith  and  Max  Goldsmith  an- 
swered together,  denying  the  material  allegations  of  the  com- 
plaint, except  that  Max  Goldsmith  is  the  owner  of  one-fourth 
of  the  real  property  described,  and  Louis  Goldsmith  is  the 
owner  of  five-eighths  thereof.  Their  answer  then  alleges  that 
the  defendant  Max  Goldsmith  is  the  owner  in  fee  of  an  undi- 
vided one-fourth  of  said  real  property,  and  that  the  defendant 
Louis  Goldsmith  is  the  owner  in  fee  of  the  undivided  five- 
eighths  of  said  real  property  described  in  the  complaint,  and 
that  defendants  L.  W.  Gilliland,  Seneca  Smith,  Emma  Dick- 
inson, Anna  Hamilton,  and  P.  L.  Willis  are  the  owners  in  fee 
of  the  undivided  one-eighth  of  said  premises ;  and  that  they 
have  not  together,  nor  has  either  of  them,  any  other  right,  title 
to  or  interest  in  said  real  estate  ;  but  these  defendants  have  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
rights  of  the  said  Gilliland,  Smith,  Dickinson,  Hamilton  and 
Willis,  as  between  themselves. 

The  plaintiff's  reply  denies  that  "Willis  owns  any  part  of  said 
real  property,  or  that  he  has  any  interest  therein.  It  also  puts 
in  issue  the  residue  of  the  new  matter  contained  in  the  answer. 
The  defendants,  Dickinson,  Smith  and  Ilamilton  answered,  ad- 
mitting their  interests  as  alleged.  Upon  these  issues  the  case 
was  tried  in  the  court  below,  where  a  decree  for  the  partition 
of  said  real  property  was  entered,  substantially  in  accordance 
XIV.  Obeo.— 9. 
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with  the  prayer  of  the  plaintifTs  complaint.  By  said  decree 
the  court  finds  that  the  land  to  be  partitioned  contained  172 
and  96-100  acres,  and  that  the  several  parties  (plaintiffs  and 
defendants)  owned  the  same  as  tenants  in  common^  in  the  pro- 
portions alleged  in  the  complaint. 

From  this  statement  of  the  proceedings  it  will  readily  be' 
perceived  that  the  only  real  contention  is  between  the  defend* 
ant  Louis  Goldsmith  and  his  co-defendants  Gilliland,  Smith, 
Dickinson  and  Hamilton,  and  the  plaintiff,  as  to  the  ownership 
of  the  undivided  three-eighths  in  issue  between  them.     The 
pleadings  admit  that  he  owns  two-eighths  or  one  quarter,  but 
they  deny  that  he  owns  the  other  three-eighths  which  he  claims, 
and  that  is  the  only  controverted  question  we  are  called  upon 
to  determine.     It  is  conceded  by  all,  that  on  the  4th  day  of 
October,  1870,  one-half  of  the  land,  including  the  three-eighths 
in  controversy,  belonged  either  to  J.  H.  Mitchell  or  to  John 
Danf orth,  Louis  and  Emma  Balch,  children  of  Danforth  Balch, 
then  deceased,  and  of  Mary  Jane  Balch,  who  died  in  1875  ; 
and  that  unless  it  then  belonged  to  Mr.  Mitchell  it  does  not  now 
belong  to  Louis  Goldsmith  ;  and  that  Mr.  Mitchell  then  owned 
a  life  estate  in  said  land  for  the  life  of  said  Mary  Jane  Balcii, 
with  a  right  to  the  possession  of  the  whole  during  the  contin- 
uance of  said  life  estate  ;  that  on  the  4th  day  of  October,  1870, 
Mitchell  conveyed  to  B.  Goldsmith,  for  the  consideration  of 
$15,000,  all  his  right,  title  and  interest  of,  in  and  to  the  said 
premises,  and  that  on  the  26th  day  of  October,  1870,  said  B. 
Goldsmith  sold  to  P.  Wasserman  all  his  right,  title  and  interest 
in  said  real  property  for  $10,000,  except  the  said  life  estate, 
which  last  estate  terminated  with  the  death  of  Mary  Jane  Balch 
in  1875.     On  the  12th  day  of  July,  1871,  for  the  consideration 
of  $1,000,  Wasserman  sold  and  conveyed  all  his  right,  title 
and  interest  in  said  real  property  to  Joseph  Teal. 

The  interest  that  is  claimed,  which  passed  by  these  mesne 
conveyances  to  Teal,  was  the  same  interest  that  was  sold  by 
C.  S.  Silvers,  as  guardian  of  Danforth  Balch,  Emma  Balch, 
John  Balch  and  Louis  Balch,  on  the  24th  day  of  September, 
1870,  to  John  11.  Mitchell.     If  the  county  court  of  Multuo- 
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mah  County  had  jurisdiction  to  order  the  sale  of  the  interest 
of  said  heirs,  then,  for  all  the  purposes  of  this  case,  Mitchell 
acquired  their  interest.  The  interest  which  the  defendants 
Gilliland,  Smith,  Dickinson,  Hamilton,  and  the  plaintiff  Walk- 
er represent  in  this  case,  is  whatever  interest  they  have  acquir- 
ed through  mesne  conveyances  from  the  four  children  of  Dan- 
ford  Balch,  above  named,  or  such  as  the  defendant  Emma 
Dickinson  had  in  her  own  right ;  and  their  present  interest  de- 
pends on  the  validity  of  the  guardian's  sale  above  referred  to, 
and  the  effect  to  be  given  to  the  decree  of  this  court  in  the  case 
of  Joseph  Teal,  plaintiff,  v.  Frank  Dickinson,  and  Emma 
Dickinson^  his  Wife,  James  C.  Chapman,  Danforth  Balch, 
John  Balch  and  Louis  Balch,  defendants,  and  in  the  case  of 
the  same  plaintiffs  against  the  same  defendants,  which  cases 
appear  to  have  been  consolidated,  and  one  decree  rendered, 
disposing  of  both  cases  in  the  same  manner.  If  the  guardian's 
sale  above  referred  to  is  a  nullity,  or  if  the  decree  in  the  caus- 
es last  named  was  binding  upon  Solomon  Goldsmith,  or  affect- 
ed his  interest,  then  the  plaintiff  and  these  defendants,  whose 
title  depends  on  the  same  questions,  are  entitled  to  have  par- 
tition of  said  premises,  as  prayed :  otherwise,  the  defendant 
Louis  Goldsmith  is  entitled  to  five-eighths  of  said  real  property, 
and  must  have  partition  thereof,  as  prayed  by  him  and  Max 
Goldsmith  in  their  separate  answer. 

And  first,  as  to  the  guardian's  sale :  The  entire  record  of  the 
county  court  of  Multnomah  County  in  the  matter  has  been  of- 
fered in  evidence  in  this  cause,  and  we  have  carefully  exam- 
ined it.  Ko  substantial  defect  or  irregularity  was  pointed  out 
to  us  upon  tlie  argument,  and  we  have  discovered  none.  The 
county  court,  at  the  time  it  made  the  order  of  sale  in  question, 
appears  from  the  record  to  have  acquired  jurisdiction  of  the 
subject  matter  and  of  the  persons  to  be  affected  by  its  orders 
and  decrees ;  the  sale  regularly  made,  reported  to  the  court, 
and  on  the  3d  day  of  October,  1870,  duly  confirmed  by  said 
court,  and  the  guardian  was  directed  to  execute  and  deliver  a 
deed  to  J.  H.  Mitchell,  the  purchaser^  for  the  property  pur- 
chased by  him. 
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Upon  the  argument,  two  points  of  objection  were  suggested 
ag.iinst  the  validity  of  the  sale.  The  first  was,  that  at  the 
time  C.  S.  Silvers  was  appointed  guardian  of  said  minors,  thej 
Avere  not  residents  or  inhabitants  of  Multnomah  County;  and 
the  other  objection  is,  that  J.  H.  Mitchell  was  not  authorized 
to  purchase,  because  he  was  one  of  the  attorneys  for  the  guar- 
dian, and  that  there  was  some  kind  of  fraud  practiced  between 
the  attorney  and  the  guardian.  But  if  it  were  competent  to 
raise  these  questions  between  the  parties  now  before  the  court, 
it  has  not  been  done.  The  pleadings  in  this  suit  are  silent  on 
both  points.  They  contain  no  allegations  of  fraud,  or  other 
allegations  tending  to  impeach  the  jurisdiction  of  the  county 
court  of  Multnomah  County  in  decreeing  said  sale. 

But  if  this  sale  can  be  attacked,  it  must  be  on  some  one  or 
all  of  the  grounds  specified  in  the  statute.  The  section  on  the 
tsubject  is  as  follows  : 

^^  Sec.  20.  In  the  case  of  an  action  relating  to  any  estate 
sold  by  a  guardian  under  the  provisions  of  this  chapter,  in 
which  the  ward  or  any  person  claiming  under  him  shall  con- 
test the  validity  of  the  sale,  the  same  shall  not  be  avoided  on 
account  of  any  irregularity  in  the  proceedings,  provided  it 
shall  appear: 

^^  1.  That  the  guardian  was  licensed  to  make  the  sale  by  a 
court  of  competent  jurisdiction. 

"  2.  That  he  gave  a  bond  that  was  approved  by  the  county 
judge. 

"  3.     That  he  took  the  oath  prescribed  by  this  chapter. 

"  4.  That  he  gave  notice  of  the  time  and  place  of  sale  as 
prescribed  by  law  ;  and 

"  6.  That  the  premises  were  sold  accordingly,  at  public 
auction,  and  are  held  by  one  who  purchased  them  in  good 
faith/'     (General  Laws,  740,  Sec.  20.) 

In  a  case  arising  under  a  similar  statute  in  the  State  of  Min- 
nesota, the  appointment  of  a  guardian  was  not  allowed  to  be  at- 
tacked collaterally.  (^Davis  v.  Hudson^  29  Minn.  27.)  We, 
therefore,  hold  that  this  record  is  sufficient,  and  that  by  vir- 
tue of  said  guardian's  sale  and  the  mesne  conveyances  offered 
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in  evidence  on  the  part  of  the  defendant  Louis  Goldsmith, 
Joseph  Teal  acquired  four-eighths  of  the  east  half  of  the  Dan- 
forth  Balch  Donation  Land  Claim  mentioned  in  the  pleadings. 
The  effect  of  the  decree  of  this  court  against  Teal,  above  re- 
ferred to,  upon  the  interest  of  the  defendant  Louis  Goldsmith, 
remains  to  be  considered. 

On  the  6th  day  of  May,  1880,  Joseph  Teal  filed  his  com- 
plaint in  the  circuit  court  of  Multnomah  County,  Oregon, 
against  Frank  Dickinson  and  Emma  Dickinson,  his  wife,  for- 
merly Emma  Balch,  James  G.  Chapman,  Danforth  Balch  and 
Louis  Balch,  to  quiet  his  title  to  a  half  interest  in  said  east 
half  of  said  donation  land  claim,  which  half  interest  included 
the  three-eighths  now  in  controversy.  On  the  6th  day  of  May, 
1880,  the  summons  in  said  suit  was  regularly  served  on  the 
defendant  Chapman.  On  May  15,  1880,  a  stipulation  was 
signed  by  the  attorney,  whereby  it  was  agreed  that  John  Balch, 
Louis  Balch  and  James  G.  Chapman  should  have  until  the 
second  Monday  of  the  next  term  of  court  thereafter  in  which 
to  plead,  and  the  said  James  G.  Chapman  then  entered  hid 
appearance  for  himself  and  as  attorney  for  the  defendants  John 
and  Louis  Balch. 

On  the  16th  day  of  July,  1880,  said  defendants  filed  their 
answer.  On  the  2d  day  of  January,  1877,  or  1878,  Joseph 
Teal  and  Solomon  Goldsmith,  of  San  Francisco,  entered  into 
an  agreement  in  writing,  whereby  in  consideration  of  f  1,  the 
receipt  of  which  was  thereby  acknotvledged,  and  for  divers 
other  valuable  consideratidns,  the  said  Joseph  Teal  agreed  for 
himself,  his  heirs,  executors  and  administrators,  to  make,  ex- 
ecute and  deliver  to  said  Solomon  Goldsmith,  his  heirs,  exec- 
utors, administrators  and  assigns,  quit  claim  deeds  to  and  for 
all  the  real  property  described  in  said  writing,  including  tlie 
four-eighths  of  the  Balcli  claim,  heretofore  mentioned.  By  the 
eaid  writing  the  said  Teal  also  obligated  himself  to  con- 
vey to  said  Oliver  Goldsmith  a  large  amount  of  personal 
property,  situate  in  .this  state  ;  said  conveyances  to  be  executed 
by  said  Teal  as  soon  as  money  enough  was  realized  out  of  sai<l 
real  and  personal  property  to  pay  off  the  full  amounts  of  cer- 
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tain  claims  specified  in  said  writing,  due  by  Teal.  It  also  ap- 
])ears  that  on  the  6th  day  of  April,  1880,  Solomon  Goldsmith 
commenced  a  suit  in  the  circuit  court  of  the  United  States  for 
the  district  of  Oregon,  founded  on  the  said  agreement ;  and 
that  on  the  same  day  a  restraining  order  was  allowed  against 
the  defendant  Teal,  and  he  was  also  required,  within  ten  days 
after  the  service  of  the  said  order,  to  show  cause  why  a  receiver 
should  not  be  appointed,  as  prayed  in  said  bill  of  complaint.  It 
also  appears  that  said  suit  was  for  an  accounting,  and  for  convey- 
ance. It  also  appears  that  on  the  16th  day  of  April,  1880,  the 
])laintiff  in  said  suit  applied  to  said  court  for  leave  to  withdraw 
the  same  without  prejudice,  for  the  purpose  of  amicably  settling 
the  controversy ;  and  said  motion  was  allowed,  and  the  bill  of 
complaint  was  by  leave  of  the  court  withdrawn  from  the  files. 
It  also  appears  that  on  the  6th  day  of  May,  1880,  Joseph  Teal 
and  wife  conveyed  by  deed  all  their  right,  title  and  interest  to 
Solomon  Goldsmith,  of,  in  and  to  the  undivided  three-fourths 
of  the  said  east  half  of  said  donation  claim. 

The  deposition  of  Solomon  Goldsmith  was  taken  in  this 
suit,  in  which  he  testified,  in  answer  to  interrogatories,  sub- 
stantially as  follows :  ^^  I  purchased  an  interest  in  the  Danfortli 
Balch  Donation  Land  Claim  in  1877  or  1878.  I  bought  an  un- 
divided half  of  an  undivided  three-fourths  of  the  east  half  of 
the  donation  land  claim  of  Danforth  Balch,  from  Joseph  Teal 
and  Bernard  Goldsmith,  in  1877  or  1878.  I  paid  $i0,000.  I 
had  indorsed  notes  to  the  amount  of  $40,000  for  Joseph  Teal 
and  Bernard  Goldsmith.  I  paid  these  notes  at  maturity.  Then 
•Joseph  Teal  gave  mo  a  written  contract,  that  upon  the  surren- 
der of  these  notes  he  would  give  a  deed  of  said  property.  I 
tendered  him  the  notes  through  my  agent,  Bernard  Goldsmith, 
but  he  refused  to  execute  a  deed.  I  then  commenced  a  suit  in 
the  United  States  district  court  of  Oregon,  in  1880,  when  he 
executed  the  deed."  Also  further:  "  I  had  a  written  contract 
with  Joseph  Teal,  which  was  surrendered  to  him  at  the  time 
of  making  tlie  deed.  I  have  no  copy,  and  don't  know  whether 
my  agent,  Bernard  Goldsmith,  has  or  not.  It  also  appears  from 
his  evidence  that  the  $10,000  was  paid  for  said  interest  two  or 
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three  years  before  the  deed  was  executed,  aad  that  at  the  time 
of  said  payment  he  had  no  knowledge  or  notice  of  any  kind 
that  the  Balchs  claimed  any  interest  in  said  real  property,  and 
that  he  never  heard  of  said  claim  until  after  Joseph  Teal  com- 
menced his  suit.  It  also  appears  that  Louis  Goldsmith  pur- 
chased this  interest  of  Solomon  Qoldsmith  for  $40,000;  and  on 
all  of  these  points,  Solomon  Goldsmith  is  corroborated  by  Louis 
Goldsmith,  whose  deposition  was  also  taken. 

We  are  now  prepared  to  consider  the  effect  of  the  decree  of 
this  court  upon  Goldsmith's  interest,  rendered  in  the  case  of 
Teal  V.  Dickinson  et  oL  It  is  claimed  by  the  respondents  that 
Goldsmith  was  a  lis  pendens  purchaser,  and  was«  therefore, 
bound  by  the  decree  rendered  against  Teal,  from  whom  he  re- 
ceived his  deeiL  There  is  no  statute  in  this  state  de- 
claring the  effect  of  a  decree  upon  the  title  or  interest  of  a  lis 
pendens  purchaser,  and,  therefore,  the  common  law  rule  will 
prevail.  Chancellor  Kent  in  Murray  v.  BaHou^  1  Johns  Ch., 
576,  states  the  rule  thus  :  *'  The  established  rule  is,  that  a  lis 
pendens^  duly  prosecuted,  and  not  collusive,  is  notice  to  a  pur- 
chaser, so  as  to  affect  and  bind  his  interest  by  the  decree,  and 
the  lis  pendens  begins  from  the  service  of  the  subpoena  after 
the  bill  is  filed."  And  a  late  writer  states  the  doctrine  thus : 
*'  During  the  pendency  of  an  equitable  suit,  neither  party  to  the 
litigation  can  alienate  the  property  in  dispute,  so  as  to  affect 
the  rights  of  his  opponent.  This  brief  proposition  in  reality 
contains  the  entire  doctrine."  (2  Pomeroy's  Eq.  Juris.,  Sec. 
633.)  If  the  title  derived  from  Teal  by  Solomon  Goldsmith 
is  within  tliis  rule,  then  he  and  all  who  have  succeeded  to  his 
interest  would  be  bound  by  the  decree  rendered  in  that  suit; 
otherwise  he  was  a  stranger  to  the  proceeding  and  his  interest 
remained  unaffected  by  the  decree. 

The  rule  and  the  exception  are  thus  stated  in  Hopkins  v.  J/b- 
Laren^  4  Co  wen,  678,  679: 

''  The  doctrine  of  lis  pendens  applies  only  when  a  third  per- 
son attempts  to  intrude  into  a  controversy  by  acquiring  an  in- 
terest in  the  matter  in  litigation  pending  the  suit.  The  rule  fis 
given  by  Chancellor  Kent,  in  the  case  of  Murray  v.  Lyhum^ 
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2  Johns  Ch.  445,  is  that  any  interest  acquired  in  the  sub- 
ject matter  of  a  suit,  pending  the  suit,  Is  so  far  considered  as  a 
nullity  that  it  cannot  avail  against  the  plaintiCTs  title.  The 
reason  of  the  rule  is,  that  if  a  transfer  of  interest,  pending  a 
suit,  were  to  be  allowed  to  affect  the  proceedings,  there  would 
be  no  end  to  litigation ;  for  as  soon  as  a  new  party  was  brought 
in,  he  might  transfer  to  another,  and  render  it  necessary  to  bring 
rhat  other  before  the  court,  so  that  a  suit  might  be  intermin- 
able. So  that  neither  the  rule  nor  the  reason  of  the  rule  ap- 
plies to  the  case  under  consideration.  The  interest  of  the  ap- 
pellant in  the  mortgage  was  not  a  voluntary  acquisition  by  him 
pending  the  suit.  Sis  interest  stibsisted  long  before  the  suit 
was  commenced^  and  ought  not  in  my  opinion  to  have  been  con- 
sidered as  a  nullity."  And  so  in  Parks  v.  Jackson,  11  Wend. 
412,  Senator  Seward,  who  delivered  tlie  prevailing  opinion  in 
the  court  for  the  correction  of  errors,  said:  "  This  objection 
needs  no  other  answer  than  that  in  order  to  take  this  case  out 
of  the  rule  of  Us  pendens,  it  is  only  necessary  that  the  persons 
sought  to  be  affected  by  the  decree  should  have  a  subsisting  in- 
terest in  the  premises,  and  might  have  been  made  parties  to  the 
suit/' 

So  also  in  Trimble  v.  Boothby,  14  Ohio,  109,  it  is  said :  *'  If 
the  interest  in  these  lands,  acquired  by  purchase  from  Kerr, 
was  to  be  affected  by  the  suit  of  Moore's  devisees,  such  interest 
existing  prior  to  the  commencement  of  the  suFt,  the  persons  so 
interested  should  have  been  made  parties.  Not  having  been 
made  parties,  it  was  their  right  to  clothe  their  equity  with  the 
legal  title,  as  though  such  suit  had  not  existed."  The  like  rule 
is  stated  in  Clarkson  v.  Morgan! s  Devisee^  6  B.  Monroe,  441. 
Said  the  Court :  "  But  if  the  contract  was  executory,  it  could 
not  be  overreached  or  concluded  by  a  subsequent  suit  against 
Parker,  without  giving  to  those  who  claimed  under  it  a  right 
to  be  heard.  Nor  could  the  rights  of  Fowler,  or  those  claim- 
ing under  him,  be  concluded,  though  the  contract  had  been  in 
parol,  the  same  being  consummated  by  a  subsequent  deed ;  as 
was  determined  by  this  court  in  the  case  or  Clary*s  Heirs  v. 
Marshally  5  B.  Monroe,  233.     If  a  right   or  interest  pjiased 
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from  Parker  to  Fowler  by  contract,  which  was  obligatory  up- 
on the  parties,  that  right  or  interest  cannot  be  overreached  or 
concluded  by  a  subsequent  suit  against  Parker."  In  Haugh- 
went  V.  Murphy^  22  N.  J.  Eq.  631,  it  is  said :  "  A  person 
whose  interest  existed  before  the  commencement  of  the  suit  is 
a  necessary  party,  and  will  not  be  bound  by  the  proceedings, 
unless  he  be  made  a  party  to  the  suit."  (^Ensworth  v.  Lambert^ 
4  Johns  Ch.  605.)  And  the  same  doctrine  is  stated  in  Rod- 
ger8  v.  Dibrdlj  6  Lea.  69.  This  doctrine  may  be  regarded  as 
elementary.  Speaking  of  the  doctrine  of  lis  pendens  y  it  U 
stated  by  an  eminent  American  author  that,  "This  reason, 
however,  has  no  application  to  a  third  person  whose  interest 
existed  before  the  suit  was  commenced,  and  who  might  have 
been  made  an  original  party."  (Bigelow  on  Frauds,  301.) 
And  so  in  Adams'  Eq.  886,  note  1,  it  is  said  :  "  *  *  *  And 
it  applies  only  to  rights  or  interests  acquired  from  a  party  af- 
ter the  institution  of  the  suit,  and  not  to  the  case  of  a  riglit 
previously  contingent  or  conditional  becoming  perfect.  Tliis 
view  of  the  application  of  the  doctrine  under  consideration  is 
further  strengthened  by  considering  the  relations  that  existed 
between  the  vendor  and  vendee  of  real  property."  *  *  * 
Where  a  contract  is  made  for  the  sale  of  land,  the  vendor  is 
in  equity  immediately  deemed  a  trustee  for  the  vendee  of  the 
real  estate,  and  the  vendee  is  deemed  a  trustee  for  the  vendor 
of  the  purchase  money.  Under  such  circumstances  the  vendee 
is  treated  as  the  owner  of  the  land,  and  it  is  devisable  and  de- 
scendible as  his  real  estate.  On  the  other  hand,  the  money  is 
treated  as  the  personal  estate  of  the  vendor,  and  is  subject  to 
the  like  mode  of  disposition  by  him."  (2  Story's  Eq.  Juris., 
Sec,  1212.) 

**  The  view  which  equity  takes  of  the  juridical  relations  re* 
suiting  from  the  transaction  is  widely  different.  Applying 
one  of  its  fruitful  principles,  that  that  which  ought  to  be  done 
is  regarded  as  done,  equity  says  that  from  the  contract,  even 
while  yet  executory,  the  vendee  acquires  a  real  right,  a  right 
of  property  in  the  land,  which,  though  lacking  a  title,  and 
therefore  equitable  only,  is  none  the  less  the  real  beneficial 
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ownership,  subject,  however,  to  a  lien  of  the  vendor,  as  secur- 
ity for  the  purchase  price,  as  long  as  that  remains  unpaid. 
This  property  in  the  land,  upon  the  death  of  the  vendee,  de- 
scends to  his  heirs,  or  passes  to  his  devisees,  and  is  liable  Jto 
tlie  dower  of  his  widow."    (1  Pomeroy's  Eq.  Juris.,  Sec.  105.) 

The  facts  in  this  case  show  that  at  the  time  Teal  commenced 
the  suit  in  question  he  had  no  beneficial  interest  whatever  in 
the  property  in  question,  and  that  he  was  nothing  but  the  nak- 
ed trustee  of  the  legal  title,  and  that  he  held  said  title  for 
the  benefit  of  Solomon  Goldamith.  To  allow  the  equitable 
doctrine  of  lis  pendens  to  prevail  so  as  to  defeat  such  a  right, 
would,  to  our  minds,  be  subversive  of  some  of  the  most  im- 
portant principles  of  equity.  It  was  insisted  at  the  trial  of  this 
cause  that  the  decree  against  Teal  must  be  allowed  to  havo 
tlie  effect  of  a  recorded  deed,  for  the  purpose  of  cutting  off  and 
defeating  the  rights  of  Groldsmith  under  his  contract  with 
Tcai.  But  to  have  this  effect  it  must  be  imparted  to  it  by 
some  statute,  and  it  is  not  claimed  that  there  is  any  statute  in 
force  in  this  state  giving  to  a  decree  any  such  force  or  effect. 

In  Smith  v.  Williams^  44  Mich.  240,  the  Court  apparently 
had  this  question  under  consideration.  Its  language  is  :  ^^  The 
only  reason  given  for  the  position  is,  that  the  plaintiff,  by  not 
recording  her  deed,  and  suffering  Byron  F.  Squires  to  appear 
of  record  as  apparent  owner,  has  allowed  him  to  appear  to  tho 
world  as  the  owner  of  the  land  now  sought  to  be  recovered  by 
her,  so  that  Squires'  day  in  court  was  her  day,  and  she  must 
accept  the  consequences  of  her  own  acts.  It  is,  then,  upon  her 
failure  to  place  the  evidence  of  her  title  upon  the  record,  that 
this  effect  of  the  decree  upon  her  rights  depends.  The  genenil 
rule  that  a  judgment  or  decree  binds  those  only  who  are  parties 
to  it,  is  not  disputed.  There  are  a  few  well  understood  exceptions 
of  persons,  who,  subsequent  to  the  institution  of  the  suit,  havo 
acquired  interests  or  claims  under  the  parties  ;  but  the  plain- 
tiff's is  not  one  of  these,  for  her  title  had  accrued  before.  If 
she  loses  her  title,  then,  it  roust  be  by  force  of  the  recording 
laws,  for,  independent  of  these,  there  is  no  principle  of  law 
that  could  bind  her  by  the  judgment  against  one  whose  inter- 
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est  she  had  acquired  long  before  the  suit  was  instituted." 
And  further  on  in  the  same  case  the  court  remarks  :  **  The 
mere  institution  of  a  suit  cannot  make  one  a  bona  fide 
purchaser."  It  was  claimed  upon  the  argument  by  counsel 
for  the  respondent,  that  a  suit  is  commenced  by  the  filing 
of  the  complaint,  and  that  the  lis  pendens  attaches  from  that 
time;  while  counsel  for  appellants  insist  that  the  suit  is  to  be 
deemed  commenced  for  the  purposes  of  lis  pendens  from  the 
time  of  the  service  of  the  summons.  We  do  not  find  it  neces- 
sary to  decide  which  view  is  correct.  The  lispendens^  whether 
It  is  to  be  regarded  as  attaching  from  the  filing  of  the  com- 
plaint or  the  service  of  the  summons,  did  not  in  any  way  affect 
the  estate  of  Solomon  Goldsmith.  And  for  like  reasons  we  do 
not  now  decide  the  effect  of  the  pendency  of  a  suit  upon  a  con- 
veyance made  by  a  plaintiff  after  the  commencement  of  the 
suit,  when  the  final  decree  is  in  favor  of  a  defendant,  upon  new 
matter  in  his  answer,  and  which  answer  was  not  filed  until 
after  such  conveyance.  Upon  the  latter  subject  Mr.  Pomeroy 
says :  "  I  would  remark  in  passing,  that  while  the  general 
doctrine  of  notice  of  lis  pendens  and  the  foregoing  special  rules 
have  ordinarily  been  applied  to  real  property  described  by  the 
plaintiff  in  his  bill  of  complaint,  they  should  upon  principle 
apply  with  equal  force  to  the  counter  claim  and  cross  com- 
plaints authorized  by  the  reformed  procedure,  by  which  the 
defendant  alleges  some  equitable  interest  or  right,  and  demands 
some  affirmative  relief.  In  such  pleadings  the  defendant  be- 
comes the  actor,  and  is  to  all  intents  and  purposes  a  plain- 
tiff." (2  Pomeroy's  Eq.  Juris.,  Sec.  634.)  Under  this  state  of 
pleadings  it  is  difficult  for  us  to  see  why  a  lis  pendens  attaches 
or  becomes  operative  as  notice,  until  the  answer  is  filed  setting 
up  such  equitable  claim. 

Counsel  for  the  respondent  have  on  file  in  this  cause  certi- 
fied copies  of  numerous  depositions  heretofore  taken  in  tlie 
case  of  Teal  v.  Dickinson  et  al.^  and  have  offered  the  same  .is 
evidence  upon  this  trial.  We  have  already  held  that  there 
are  no  issues  in  this  cause,  upon  the  trial  of  which  any  of  the 
said  evidence  would  be  material;  but  the}-  arc  incompetent  as 
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between  the  parties  to  tliia  suit.  Section  819  of  the  civil  code, 
it  is  claimed,  authorizes  the  introduction  of  these  depositions. 
That  section  is  as  follows  :  "  When  a  deposition  has  been  once 
taken,  when  either  of  the  causes  mentioned  in  section  804  ex- 
ists, or  if  the  witness  be  dead,  or  his  attendance  cannot  be  pro- 
cured, it  may  be  read  in  any  stage  of  the  same  action,  suit  or 
proceeding  between  the  same  parties  or  their  representatives, 
upon  the  same  subject,  and  is  then  to  be  deemed  the  evidence 
of  the  party  reading  it." 

It  is  clear  from  an  inspection  of  the  depositions  that  they 
are  not  offered  in  an  action,  suit  or  proceeding  between  the 
same  parties  or  their  representatives,  upon  the  same  subject. 
Tlie  parties  are  different,  and  the  two  causes  of  suit  are  entire- 
ly dissimilar. 

It  is  also  claimed  now  for  the  first  time  that  the  decree  ap- 
pealed from  is  not  final ;  but  we  think  it  is  finul  in  the  sense 
tliat  it  ascertains  and  determines  the  rights  of  the  parties  to 
the  suit  in  the  land  in  controversy,  and  leaves  nothing  more 
for  the  court  to  do  but  to  carry  the  decree  into  effect  by  the 
appointment  of  referees,  etc. 

It  must  be  remembered,  that  in  this  case  the  plaintiff  is  seek- 
ing to  make  a  collateral  attack  upon  a  judicial  record  of  a  court 
created  by  the  constitution,  which  is  a  "court  of  record  hav- 
ing general  jurisdiction,  to  be  defined,  limited  and  regulated 
by  law,  in  accordance  with  this  constitution."  (Const,  of  Or- 
egon, article  8,  Sec.  1.)  Without  entering  into  any  general 
discussion  of  the  law  of  this  State  relative  to  the  power  of" 
county  courts  to  order  the  sale  of  real  estate  of  minors,  it  is 
sufficient  to  say,  where  the  question  arises  collaterally,  and 
where  the  pleadings  do  not  attack  the  proceedings  for  want  of 
jurisdiction,  and.  where  the  record  on  its  face  discloses  juris- 
diction both  of  the  parties  and  the  subject  matter,  the  sale 
must  be  sustained.  All  other  questions  are  mere  matters  of 
regularity,  and  in  such  case  do  not  affect  the  legality  of  the 
sale.  In  addition  to  these  considerations,  the  property  appears 
to  have  passed  through  several  purchasers,  who,  it  is  shown, 
in  each  instance  paid  large  sums  of  money  for  it,  presumably 
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upon  the  faith  of  this  judicial  record.  To  overthrow  the  sale 
now  In  the  way  it  is  sought  to  be  accomplished  in  this  case, 
would  look  very  much  like  a  species  of  judicial  robbery.  No 
court  of  equity  could  do  an  act  fraught  with  such  flagrant  in- 
justice. 

Hatcher  v.  BriggSy  6  Or.  31,  is  a  case  where  this  court  ap- 
plied equitable  principles  to  a  void  judicial  sale.  There  the 
county  court  of  Linn  County  had  ordered  the  sale  of  certain 
real  property  for  the  purpose  of  partition,  after  all  jurisdiction 
had  been  taken  from  the  county  courts  in  such  matters,  and 
vested  in  the  circuit  courts.  It  was  a  case  plainly  without  ju- 
risdiction, and  the  sale  was  admitted  to  be  void.  But  Hatcher 
had  invested  his  money  on  the  faith  of  that  judicial  record,  and 
had  made  permanent  improvements  on  the  land.  This  court 
therefore  refused  to  permit  the  legal  owner  of  the  land  to  re- 
cover the  same,  until  an  account  had  been  taken  of  Hatcher's 
purchase  money  and  the  value  of  the  improvements  made,  and 
also  of  the  rents  and  profits,  and  enjoined  the  legal  owner  until 
Hatcher  was  reimbursed.  This  case  arose  between  the  par- 
ties to  the  original  transaction,  and  not  between  parties  who 
came  in  subsequently,  and  invested  their  money  on  the  faith 
of  what  had  been  done.  Hatcher  made  himself  a  party  to  the 
proceeding  by  buying  under  a  void  order  of  sale,  and  of  course 
he  was  chargeable  with  notice  of  the  law,  and  that  the  court 
had  no  jurisdiction  to  make  such  order.  Still,  this  court  found 
that  in  fact  he  had  acted  in  good  faith,  and  was  entitled  to 
protection.  It  seems  to  me  that  purchasers  of  property  who 
receive  it  for  value,  after  it  has  passed  through  many  hands, 
have  a  much  stronger  claim.  But  I  merely  mention  this  case 
to  show  the  position  of  such  a  purchaser  in  equity,  as  defined 
by  this  court,  and  not  for  the  purpose  of  conceding  that  the 
defendants  Goldsmith  are  in  that  position. 

That  the  attack  in  this  case  is  collateral  and  not  direct,  seems 
to  be  conceded  by  counsel  for  plaintiff.  He  thus  states  the 
rule  on  page  148  of  his  brief :  "  When  the  validity  of  the 
record  attacked  is  directly  put  in  issue  by  the  pleadings  of  the 
party  attacking  it,  by  proper  averments,  then  the  attack  is 
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direct  and  riot  collateraU^  The  converse  of  what  is  here  said 
must  be  also  true,  and  that  is :  when  there  are  no  proper  aver- 
ments attacking  the  record,  the  attack  is  then  collateral^  and 
not  direct.  In  case  of  a  collateral  attack,  this  court  decided, 
in  Ileatherly  v.  Hadley^  4  Or.  1 :  "If  the  record  contains  a 
recital  of  the  facts  requisite  to  confer  jurisdiction,  it  is  conclu- 
sive when  attacked  collaterally.**  In  this  record,  so  far  as  I 
have  been  able  to  discover,  the  recitals  appear  to  be  full  and 
complete.  It  also  appears  that  the  sale  in  question  was  re- 
ported to  the  county  court  of  Multnomah  County,  and  duly 
confirmed  by  that  court,  and  a  deed  ordered  to  be  executed. 
Now  I  think  persons  who  are  strangers  to  this  record,  and  who 
have  acquired  rights  upon  the  faith  of  it,  for  which  they  paid 
value,  have  a  right  to  ask  the  court  to  invoke  the  ordinary 
presumptions  as  to  jurisdiction  and.  regularity  for  their  protec- 
tion. It  is  to  be  presumed  that  what  was  done  was  rightly 
done,  until  the  contrary  is  made  to  expressly  appear,  and  that, 
too,  In  proper  legal  form. 

But  counsel  insists  that  all  of  the  various  provisions  of  the 
statute,  relative  to  the  sale  of  the  property  of  a  ward,  ere,  in 
effect,  mandatory,  or  in  their  nature  jurisdictional ;  and  com- 
pliance with  the  statute  must  be  shown  affirmatively,  or  juris- 
diction is  not  made  out.  For  instance,  it  is  claimed  that  sec- 
tion 8,  p.  739,  General  Laws,  which  requires  that  "  a  copy  of 
the  order  shall  be  personally  served  on  the  next  of  kin  of  such 
ward,  and  on  all  persons  interested  in  the  estate,  at  least  ten 
days  before  hearing  of  the  petition,''  etc.,  is  of  that  nature, 
and  that  unless  this  section  is  shown  to  have  been  complied 
with,  the  whole  proceeding  is  a  nullity.  Amongst  other  au- 
thorities, much  reliance  appears  to  be  placed  on  Mohr  v.  Tulip^ 
40  Wis.  6G.  But  this  case  was  expressly  overruled  in  Mohr 
V.  Porter,  51  Wis.  487,  on  this  point,  and  it  was  there  held: 
^^  In  a  statutory  proceeding  by  the  guardian  of  an  insane  per- 
son for  the  sale  of  the  real  estate  of  his  ward,  he  represents 
the  ward ;  and  when  a  proper  petition  has  been  presented  by 
the  guardian  to  the  proper  county  court,  that  court  has  juris- 
diction   to  order  such  dale,  and  its  determination  would  be 
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binding  on  the  guardian  and  ward,  even  though  it  were  not 
binding  upon  other  parties  having  adversary  interests  without 
due  notice  on  them."  And  this  latter  view  is  also  announced 
in  Mohr  v.  Manierre^  101  U.  S.  417,  and  is  certainly  support- 
ed both  by  the  better  reason  and  the  better  authority. 

Counsel  for  the  plaintifiE  has  also  argued  with  much  ingenu- 
ity, that  the  petition  of  the  guardian  for  the  sale  of  the  proper- 
ty was  insufficient  to  give  the  court  jurisdiction  to  act  in  the 
particular  case,  for  the  reason  that  the  petition  is  for  the  sale 
of  the  property  to  pay  alleged  debts.  It  is  true,  the  petition 
mentions  claims  already  accrued  for  the  support  of  the  chil- 
dren; but  it  then  goes  further,  and  alleges  that  they  have  no 
money  or  other  estate  whatever  out  of  which  to  cancel  such 
indebtedness  for  maintenance,  or  with  which  to  provide  for 
their  future  maintenance^  etc. ;  and  the  future  maintenance  of 
said  minors  is  elsewhere  referred  to  in  said  petition  as  one  of 
the  reasons  for  making  the  sale.  It  is  true,  that  payment  of 
the  alleged  debt  is  also  referred  to  as  reason  for  making  the  sale; 
but  in  the  present  condition  of  this  case  before  us,  the  only 
possible  question  that  could  arise  on  this  part  of  the  record  is, 
Did  the  petition  for  the  sale  state  any  cause  which,  under  the 
law,  would  have  authorized  the  court  to  order  a  sale  ? — and 
we  must  say  that  it  did.  The  petition  showed  there  was  no 
income  from  the  estate,  and  that  its  sale  was  necessary  to  main- 
tain said  wards,  thus  bringing  the  case  directly  within  the 
provision  of  Sec.  1,  p.  738,  General  Laws,  under  which  said 
proceedings  were  instituted.  The  case  became  coram  judice 
when  a  petition  was  presented  containing  facts  which  would 
authorize  the  court  to  act.  (^Wright  v.  Edwards^  10  Or. 
298  ;  Gager  v.  Henry,  6  Saw.  237.) 

It  is  argued  further  on  the  part  of  the  plainti£E,  that  there 
was  no  suf&cient  notice  of  sale  given.  The  proof,  so  far  as 
the  same  is  disclosed  by  this  record,  is  that  the  notice  was  print- 
ed in  the  weekly  Oregonian  a  newspaper  of  general  circulation 
published  in  the  city  of  Portland,  in  said  county  and  state,  the 
first  publication  being  in  the  issue  of  August  18, 1870,  and  the 
last  in  the  issue  of  September  3d,  1870.     By  the  terms  of  said 
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notice  the  sale  was  to  and  did  take  place  on  Saturday,  the  24th 
day  of  September,  1870.  There  is  an  affidavit  in  the  record 
made  by  A.  J.  Moses,  to  the  effect  that  on  the  17th  day  of 
August,  1870,  he  posted  up  notices  of  said  sale  in  three  public 
places  (particularly  describing  them)  in  the  city  of  Portland, 
etc.  The  jurat  to  this  affidavit  appears  to  have  been  made 
August  5th,  1870.  In  addition  to  this  evidence  of  notice, 
tiiere  is  also  the  report  of  sale  made  by  the  guardian  to  the 
court,  in  which  it  is  recited  that  said  guardian  gave  public  no- 
tice of  such  sale  by  causing  notice  thereof  (Exhibit  B)  to  be 
published  once  each  week  for  four  weeks  successively  in  the 
weekly  Oregonian  newspaper,  published  in  Multnomah  Coun- 
ty, in  the  issues  of  August  13tb,  20th,  27th,  and  Sept.  3d,  a.  d. 
1870,  and  by  posting  up  printed  copies  of  said  notice  (Exhibit 
B)  for  over  four  weeks  successively,  in  four  of  the  most  pub- 
lic places  in  Multnomah  County,  State  of  Oregon,  prior  to  such 
sale.  In  each  case  reference  is  made  to  the  affidavits  attached 
to  such  notice.  The  order  of  the  court  confirming  the  sale 
contains  the  following  findings  as  to  the  notice  :  "  And  it  ap- 
pearing to  the  court  by  affidavits  filed  with  said  report  of  sales, 
that  said  C.  S.  Silver,  guardian  aforesaid,  had  given  public 
notice  of  the  time  and  place  of  sale  as  required  by  law,  by 
publication  of  a  notice  thereof,  particularly  describing  the  in- 
terest of  each  ward,  for  four  successive  weeks  prior  to  the  day 
of  sale,  in  the  weekly  Oregonian^  a  weekly  newspaper  publish- 
ed in  Multnomah  County,  State  of  Oregon,  and  by  posting  up 
four  similar  notices  in  four  of  the  most  public  places  in  Multno- 
mah County,  Oregon,  four  weeks  prior  to  such  sale."  The  stat- 
ute in  such  case  prescribes  the  same  notice  as  in  case  of  the  sale 
of  real  property  on  execution.  (General  Laws,  739,  Sec.  12.) 
And  notice  of  sale  of  real  property  on  execution  must  be  given 
by  posting  a  notice,  particularly  describing  the  property,  for 
four  weeks  successively  in  three  public  places  of  the  county 
where  the  property  is  to  be  sold,  and  publishing  a  copy  there- 
of once  a  week  for  the  same  period  in  a  newspaper  of  the 
county  ♦  »  ♦"     (Civil  Code,  Sec.  287,  Subd.  2.) 

On  the  face  of  these  records,  counsel  for  the  plaintiff  infiista 


Nov.  1886.]  Walker  v.  Goldsmith.  145 

opinion  of  the  Gonrt^Strahan,  J. 

that  we  ought  to  find  that  there  was  no  evidence  of  the  fact 
that  notice  of  sale  had  been  given  by  the  guardian.  To  this 
wc  cannot  accede.  It  is  true,  there  appears  to  be  some  dis- 
crepancy in  the  date  of  the  verification  made  by  Moses ;  but 
undoubtedly  it  was  a  clerical  mistake.  Such  mistakes  are  not 
unusual,  and  it  would  be  a  harsh  rule  to  say  that  they  are  fa- 
tal. The  court  would  rather  intend  that  the  affidavit  was  made 
on  some  day  after  the  notices  had  been  posted.  A  like  intend- 
ment was  allowed  to  prevail  in  Suaaell  v.  LevriSj  3  Or.  880. 
It  is  true,  that  case,  as  reported,  only  appears  to  have  been 
decided  by  Thayer,  J.,  on  the  circuit,  who  was  then  also  a 
member  of  this  court ;  but  the  cause  was  brought  here  on  ap- 
peal, where  his  judgment  was  affirmed,  though  no  opinion  ap- 
pears to  have  been  written. 

Nor  can  we  adopt  the  construction  that  the  proof  must  show 
that  the  notice  was  given  for  four  weeks  next  preceding  the 
sale.  Those  words  are  not  in  the  statute,  and  it  is  not  the 
province  of  the  court  to  insert  them  by  construction.  "  For 
four  weeks  successively^**  is  the  language  of  our  code.  The 
word  successively,  as  here  used,  is  to  have  its  ordinary  meaning ; 
in  a  successive  mannef ,  in  a  series  or  order ;  following  in  order 
or  uninterrupted  course. 

The  other  objections  as  to  the  validity  of  this  record  do  not 
require  particular  notice.  We  have  carefully  examined  them, 
and  are  entirely  satisfied  the  same  are  not  well  taken.  In  stat- 
ing these  conclusions  we  are  only  reiterating  what  may  be  re- 
garded as  the  settled  law  of  this  court.  Said  Lord,  J.,  in 
Wright  v.  Edwards^  supra :  "  Where  there  is  a  matter  of 
substance  upon  which  jurisdiction  can  hinge,  mere  errors  or  de- 
fects, although  material  in  some  respects,  but  which  might  have 
been  avoided  on  appeal,  cannot  avail  to  condemn  a  judicial  pro- 
ceeding, when  by  lapse  of  time  an  appeal  is  barred,  which  has 
become  the  foundation  of  title  to  property."  (See  also  Arrow- 
smith  V.  HarrMming^  42  Ohio  St.  254.)  The  following  author- 
ities tend  to  support  our  construction  of  this  law :  {Hanmann 
V.  MnJc,  99  Ind.  279 ;  Robertson  v.  Johnson,  57  Tex.  62 ; 
Bunce  v.  Buwie^  69  Iowa,  633 ;  McEinney  v.  Jones^  55  Wis. 
XIV.  Qbbo.— 10. 
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89 ;  Watts  v.  Cooky  24  Kan.  278 ;  Cocks  v.  Simmons^  57  Miss. 
183  ;  Spring  v.  JSjanCj  86  Ills.  580 ;  Lynch  v.  Kirhy^  36  Mich. 
288 ;  Wade  v.  Carpenter ^  4  Iowa,  861 ;  Matter  of  Conrad 
Harvey,  16  HI.  127.) 

We  have  already  said  that  we  cannot  try  the  question  of  fraud 
in  this  case,  for  the  reason  there  are  no  pleadings  and  no  issues 
on  that  subject.  If  fraud  entered  into  the  original  proceedings 
of  the  guardian  in  procuring  or  conducting  the  sale,  it  might 
be  a  reason  for  setting  aside  his  proceedings  in  equity,  on  the 
application  of  any  one  injured  by  such  fraud.  In  such  case 
his  proceedings  were  not  absolutely  void — but  voidable  at  the 
election  of  the  party  injured — and  such  party  ought  to  make 
his  election  by  bringing  a  suit  to  avoid  the  sale  within  a  reason- 
able time  after  attaining  his  majority — or  after  knowledge  of 
the  fraud. 

Acquiescence  for  an  unreasonable  time  after  notice  of  the 
fraud,  and  after  such  minor  had  reached  his  majority,  would 
be  a  waiver  of  the  right  to  complain  of  it. 

It  was  expressly  admitted  on  the  argument,  by  counsel  on 
both  sides,  that  a  clerical  error  appeared  in  this  record  in  using 
the  word  "circuit"  before  the  word  "'court,'*  and  that  the 
original  record  read  "county  court."  But  in  the  absence  of 
such  admission,  it  is  too  plain  for  argument  that  it  is  a  mere 
clerical  error,  and  that  it  is  not  entitled  to  a  moment's  considera- 
tion. The  error  is  manifest  from  the  connection  in  which  it 
occurs,  and  by  reference  to  the  other  parts  of  the  record. 

We  have  no  doubt  that  in  partition  suits,  where  questions  of 
fact  are  to  be  tried,  it  can  only  be  done  on  regular  issues  joined 
between  the  parties,  as  in  other  cases.  Any  other  practice 
would  tend  to  very  great  uncertainty,  and  introduce  intermin- 
able confusion.  The  allegations  and  proofs  must  agree  in  this 
class  of  suits,  as  well  as  all  others  under  the  code.  The  rule  is 
elementary,  and  has  not  been  changed  or  altered,  or  at  least 
counsel  for  the  plaintiff  has  cited  no  authority  to  support  hia 
contention,  and  we  have  been  unable  to  find  any. 

Counsel  for  the  plaintiff  seems  to  cl^m  with  much  confidence 
that  the  decree  in  the  Teal-Dickinson  case  cut  off  or  destroyed 
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Goldsmith's  title,  because  his  deed,  or  the  evidence  of  his  title, 
was  not  of  record  when  that  suit  was  begun,  or  when  the  de- 
fendant's answer  was  filed  ;  and  he  cites  Uiley  v.  jPcc,  89  Kan. 
683,  to  support  this  position.  It  seems  from  the  report  that 
one  Flint  quieted  his  title  as  against  the  persons  who  appeared 
from  the  record  to  have  title,  and  then  conveyed  to  the  plain- 
tiff. The  plaintiff  claimed  that  under  section  21  of  the  act  re- 
lating to  conveyances,  all  unrecorded  deeds  executed  by  Fisher 
and  Hammond  and  others  were  void  in  law  and  in  equity  as  to 
Flint  and  Flint's  assignees.  It  is  also  said  in  the  opinion  : 
**  Indeed,  at  the  time  when  the  decree  quieting  Flint's  title 
was  rendered,  the  unrecorded  deeds  held  by  the  grantees  of 
Fisher  and  Hammond  were  void  as  against  Flint,  vyithout  any 
decree  of  any  kind.^*  (Comp.  Laws  of  1878,  Ch.  22,  relating  to 
conveyances,  Sec.  21).  It  thus  appears  from  the  case  so 
much  relied  upon  by  the  plaintiff,  that  it  was  the  recording  act 
of  Kansas  that  destroyed  the  title  of  the  grantees  of  Fisher 
and  Hammond,  and  not  the  decree  quieting  Flint's  title. 

Clark  y.  Conner^  28  Iowa,  811,  is  also  relied  upon  on  this 
point.  Language  is  there  used  broad  enough  to  give  color  to 
plaintiff's  claim,  but  it  is  immediately  added  :  ^'  And,  further, 
the  sections  of  the  code  of  1854,  being  sections  606  et  seq,, 
under  which  the  tax  foreclosure  was  had  *  ♦  ♦  provided 
tlvit  the  tax  purchaser  should  file  his  petition  in  the  district 
court  *  *  *  in  which  action  notice  to  the  party  and 
the  service  are  to  be  the  same  as  in  case  of  a  mortgage. 
And  turning  to  section  2083  of  the  code  of  1851,  we  find 
that  a  notice  in  a  mortgage  foreclosure  must  be  served  on 
the  mortgagor,  and  upon  all  persons  having  recorded  liens  up- 
on the  same  property.  Hence  we  conclude  that  the  tax  fore- 
closure judgment  was  not  void,  for  the  reason  that  Spencer 
Moore,  the  defendant  therein,  had  aliened  the  property  to 
another  whose  deed  was  not  recorded,  etc."  Here  the  court 
properly  gave  much  weight  to  the  statutory  requirement  as  to 
^  the  persons  on  whom  notice  was  to  be  served,  and  might  have 
decided  the  case  on  that  point  alone.  Besides,  it  appears  to 
have  been  a  tax  foreclosure  suit,  and  such  suits  are  frequently 
in  the  nature  of  proceedings  in  rem. 
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Norton  v.  Birge^  35  Coqq.  250,  is  also  cited  to  the  same 
point;  but  after  a  careful  examination  of  the  case,  I  do  not 
think  it  tends  to  support  the  plaintiff's  contention. 

Leonard  v.  N.  Y.  Bay  H.  H.  Co.,  28  N.  J.  Eq.  192,  is  a 
case  not  cited  by  counsel,  where  the  rights  of  a  party  utider  an 
unrecorded  deed  were  cut  off  by  a  decree  in  a  suit  to  which  she 
was  not  a  party ;  but  the  court  placed  its  decision  expressly  on 
the  statute  in  force  in  that  state,  and  not  on  any  common  law 
rule. 

So,  also,  in  Aldrich  v.  Stephens,  49  Cal.  676,  the  same  prin- 
ciple is  announced,  but  the  court  is  only  applying  the  statute  of 
California  (Civil  Code,  Sec  726)  to  the  facts  before  it.  The 
contrary  is  announced  as  the  rule  in  Davenport  v.  Turpin,  41 
Cal.  100,  where  no  statute  is  referred  to  by  the  court,  and  pre- 
sumably there  was  none  in  force  on  that  subject  in  California 
at  that  time. 

So  in  Lessees  of  Irvin  v.  Smith,  17  Ohio,  226,  a  person  not 
a  party,  and  whosfe  deed  was  not  recorded,  was  not  hound  or 
concluded  by  a  decree  in  a  suit  against  his  grantee  ;  and  it  is 
expressly  shown  by  this  case  that  the  doctrine  of  lis  pendens 
has  no  application  to  such  a  state  of  facts.  In  addition  to  this, 
the  court  gives  prominence  to  the  fact  that  the  deed  in  ques- 
tion was  placed  on  record  during  the  pendency  of  the  suit  and 
before  a  decree,  just  as  Goldsmith's  was  here,  so  that  the  pai:ty 
prevailing  in  the  suit  had  full  notice  of  the  deed  before  his  de- 
cree was  entered. 

The  statute  of  this  state  (General  Laws,  p.  518,  Sec.  26), 
declaring  the  effect  of  omitting  to  record  a  deed,  and  in  whose 
favor  it  operates,  is  as  follows :  "  Every  conveyance  of  real 
property  within  this  state  hereafter  made,  which  shall  not  be 
reconled  as  provided  in  this  title  within  five  days  thereafter, 
shall  be  void  against  any  subseqicent  purchaser  in  good  faith, 
and  for  a  valuable  consideration,  of  the  same  real  property,  or 
any  portion  thereof,  whose  conveyance  shall  be  first  duly  re- 
corded." Now  if  it  be  conceded  that  the  plaintiff  and  those 
under  whom  he  claims  were  purchasers  in  good  faith  and  for 
value,  still  the  decree  under  which  they  claim  has  never  been 
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recorded,  and  Goldsmith's  deed  being  first  duly  recorded, 
would  be  prior  to  their  decree.  Sees.  37  and  88,  Gen.  Laws, 
520«  provide  for  the  recording  of  certain  decrees,  but  they  do 
not  appear  to  be  comprehensive  enough  to  include  decrees  like 
the  one  in  question. 

On  the  question  of  fact  suggested  by  the  plaintiff's  counsel, 
it  suffices  to  say  that  the  evidence  offered  satisfies  me  that  the 
contract  in  evidence  is  real  and  not  fabricated,  and  that  Gold- 
smith paid  the  amount  of  money  to  which  he  testified  for  the 
land.  Slight  discrepancies  after  so  long  a  time  are  to  be  ex- 
pected, and  do  not  weaken  the  force  of  the  evidence  offered. 
Besides,  the  plaintiff  omitted  to  offer  this  record  until  about 
the  close  of  the  evidence,  and  the  time  for  the  taking  of  evi- 
dence had  about  expired.  It  was  claimed  upon  the  argument 
that  the  defendant  Goldsmith  would  have  taken  more  evidence 
but  for  this  reason.  However  this  may  be,  if  the  plaintiff  re- 
lied upon  the  Teal-Dickinson  decree  as  one  of  the  muniments  of 
title,  he  ought  to  have  offered  it  in  chief,  and  the  defendant 
would  then  have  had  no  reason  to  complain  that  he  had  not 
been  given  a  fair  opportunity  to  meet  it. 

The  doctrine  of  lis  pendens  has  been  carefully  examined, 
and  without  entering  more  at  large  into  the  discussion  of  the 
subject,  I  am  satisfied  it  operates  as  notice  only  from  the  time 
the  complaint  is  filed  and  the  summons  is  served,  and  of  such 
facts  as  are  alleged  in  the  pleadings,  which  are  pertinent  to  the 
issue,  and  of  the  contents  of  exhibits.  (^Centre  v.  The  P.  &  M. 
Bank,  22  Ala.  748 ;  Hayden  v.  BucUin,  9  Paige  Ch.  511-615, 
note  1 ;  King  v.  Bill,  28  Conn.  592;  Murray  v.  Ballou^  1 
Johns.  Ch.  566;  Low  \.  Pratt,  b\  111.  488;  Miller  y.  Sherry^ 
2  Wall.  237 ;  Jones  v.  Lush,  2  Met.  [Ky.]  856 ;  Lewis  v.  Mew, 
1  Strob.  [S.  C]  180;  Griffith  v.  Griffith,  Hoff.  Ch.  153; 
Stone  V.  Connelly,  1  Met.  [Ky.]  652  ;  Freeman  on  Judgments, 
Sec.  199  ;  2  Pomeroy's  Eq.  Juris.,  Sec.  634;  Leitch  v.  Wilhj 
48  N.  Y.  585.)  "The  rule  has  existed  for  centuries,  and  we 
cannot  dispense  with  it  where  it  is  fairly  applicable.  As  it  i^, 
however,  a  hard  rule,  and  not  a  favorite  with  the  courts,  a 
party  claiming  the  benefit  of  it  must  clearly  bring  his  case 
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within  it ;  and  it  is  said  if  he  makes  a  slip  in  his  proceedings, 
the  court  will  not  assist  him  to  rectify  the  mistake."  (3  Sug. 
oil  Vendors,  460  ;  Sorrdly.  Garpenterj  2  P.  Wms.  482.) 

Tiiis  case  has  been  argued  with  great  research  and  ability 
by  counsel  on  both  sides,  and  exhaustive  and  elaborate  briefs 
have  been  filed,  in  which  all  of  the  questions  at  issue,  both  of 
law  and  fact,  have  been  fully  discussed.  After  a  careful  re- 
view of  the  entire  case,  we  have  no  doubt  whatever  of  the  cor- 
rectness of  the  views  herein  expressed. 

The  decree  of  the  court  below  will  therefore  be  reversed, 
and  a  decree  entered  in  accordance  with  this  opinion,  and  the 
cause  remanded  to  the  court  below  for  further  proceedings.  The 
appellants  to  recover  costs. 

Thateb,  J.,  concurinng — ^The  vital  question  in  this  case  is 
the  effect  to  be  given  to  the  decree  in  Teal  v.  Dickinson  and 
Others,  referred  to  in  Judge  Strahan's  opinion  herein,  upon  the 
alleged  interest  of  Louis  Goldsmith  in  the  property  in  contro- 
versy, conceding  that  he  contracted  for  the  purchase  of  it  and 
paid  the  purchase  price  prior  to  the  commencement  of  the  suit 
in  which  the  decree  was  entered.  The  statutes  of  Oregon  de- 
clare that  the  effect  of  a  judgment,  decree  or  final  order  in  any 
action,  suit  or  proceeding  before  a  court,  or  judge  thereof,  of  this 
state  or  of  the  United  States,  having  jurisdiction  to  pronounce 
the  same,  in  all  cases  in  personam  is,  in  respect  to  the  matter  di- 
rectly determined,  conclusive  between  the  parties  and  their  rep- 
resentatives and  successors  in  interest,  by  title  subsequent  to  the 
commencement  of  the  action,  suit  or  proceeding,  litigating  for 
the  same  thing,  under  the  same  title,  and  in  the  same  capacity. 
(Sub.  2  of  Sec.  723,  Civil  Code.)  This  statute,  I  believe,  is 
the  only  law  on  the  subject  to  be  invoked  upon  the  question. 
I  do  not  believe  that  the  lis  pendens  doctrine  has  anything 
at  all  to  do  with  it.  The  statute  declares  the  law  respecting  it 
in  unmistakable  terms,  and  the  court  has  only  to  apply  it  to  the 
case.  The  decree  referred  to  was  rendered  against  Teal,  in  a 
suit  brought  by  him  to  quiet  his  title  to  certain  real  prop- 
erty, including  the   premises  in  controversy,  and   which   he 


Nor.  1886.]  Walker  v.  Goldsmith.  151 

Opinion  of  tho  Court— Thayer,  J. 

claimed  to  own  in  fee*  The  decree  is  made  conclusive  by  the 
statute  as  against  Teal,  and  his  representatives  and  successors 
in  interest  by  title  subsequent  to  the  commencement  of  that 
suit;  so  that  neither  he  nor  they  can,  in  any  other  litigation 
concerning  the  property,  claim  to  be  the  owner  of  it.  If  Louis 
Goldsmith,  therefore,  is  a  successor  in  interest  by  title  subse- 
quent to  the  commencement  of  that  suit,  he  is  concluded  by 
the  decree.  I  do  not  understand  that  a  decree  in  a  suit  to 
quiet  title  transfers  the  title  from  the  person  against  whom  it 
is  obtained  to  the  one  obtaining  it ;  but  it  precludes  him  from 
asserting  any  ownership  of  it  thereafter,  and  also  his  repre- 
sentative and  successor  in  interest  by  title  subsequent  to  the 
bringing  of  the  suit.  It  determines  that  neither  he  or  they 
are  owners  of  it.  •  The  statute  is  declaratory  of  the  law  in  the 
premises,  and  it  is  unnecessary  to  look  beyond  its  provisions. 
The  question  before  the  court  is,  whether  Louis  Goldsmith 
owns,  by  title  subsequent  to  the  commencement  of  that  suit,  his 
alleged  interest  in  the  property,  if  he  purchased  indirectly 
from  Teal  the  three-eighths  interest,  as  claimed  in  his  tes- 
timony. This  presents  a  pure,  simple  question  of  law  which 
the  court  must  declare,  without  regard  to  the  effect  it  may  have 
upon  the  parties  litigant.  The  public  welfare  is  much  more 
important  than  their  interests  in  the  case,  and  it  should  be  de- 
termined according  to  the  best  judgment  of  the  court,  and 
leave  the  consequences  to  fall  upon  whom  they  may. 

I  am  of  the  opinion  that  if  Solomon  Goldsmith  made  the 
contract  with  Teal  for  the  purchase  of  the  property,  and  paid 
the  consideration  price  as  he  alleges  in  his  testimony,  and  con- 
veyed to  Louis  Goldsmith,  the  latter  is  not  a  successor  in  in- 
terest to  Teal  by  title  subsequent  to  the  commencement  of  the 
suit,  but  that  he  was  a  purchaser  anterior  to  that  time  and  un- 
affected by  the  decree.  It  was  claimed  upon  the  part  of  the 
respondents  at  the  hearing,  that  if  Solomon  Goldsmith  did  con- 
tract with  Teal,  to  purchase  for  him  the  property  prior  to  the 
commencement  of  the  suit,  and  paid  the  purchase  price  there- 
for, and  conveyed  to  Louis  Goldsmith,  yet  the  latter  is  con- 
cluded by  the  decree  ;  that  the  respondent  by  force  of  the  de* 
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cree  occupies  the  same  position  as  a  purchaser  in  good  faith,  and 
for  a  valuable  consideration.  This  view  cannot  be  maintained 
upon  principle  or  authority.  A  purchaser  in  good  faith  ac- 
quires an  equity,  by  reason  of  his  having  paid  the  purchase 
money  without  notice,  actual  or  implied,  or  knowledge  of  any 
fact  suiBcient  to  put  him  upon  inquiry,  and  under  a  well 
grounded  belief  that  he  is  acquiring  a  complete  and  valid  title 
to  the  property;  and  then  his  equity  is  only  equal  to  the  out- 
standing equity;  but  the  law  adjudges  him  as  having  the  bet- 
ter right  upon  the  ground  that  he  has  acquired  the  legal  title, 
which,  under  the  equitable  maxim,  prevails  when  the  equities 
are  equal.  A  judgment  or  decree,  upon  the  other  hand,  ob- 
tains its  force  from  the  statute,  and  to  give  the  statute  in  ques- 
tion the  construction  contended  for  would  make  it  speak  an 
untruth,  as  it  contains  a  negative  a£Srmation  excluding  every 
inference  that  the  judgment  or  decree  affects  a  successor  in  in- 
terest by  title  anterior  to  the  commencement  of  the  action  or 
suit  in  which  it  is  recovered.  A  decree  may  have  been  ob- 
tained in  consequence  of  an  inability  upon  the  part  of  the  party 
against  whom  it  is  recovered  to  obtain  this  proof,  or  through 
false  testimony,  or  on  account  of  the  ignorance  of  his  counsel, 
or  by  the  error  of  the  court  rendering  it ;  still,  the  law  sur- 
rounds it  with  a  presumption  of  its  own  rectitude ;  but  the  law 
does  not  certainly  extend  its  effect  so  as  to  determine  the  rights 
of  strangers  to  the  suit.  It  operates,  in  cases  like  the  present, 
only  upon  the  parties  and  their  privies;  as  to  all  others  it  is  res 
inter  alios  acta.  Again :  a  person  claiming  to  have  been  a 
bona  fide  purchaser  must  plead  specially  the  facts  from  which 
he  claims  to  be  such,  and  must  deny  all  notice  of  the  outstand- 
ing equity  up  to  the  very  time  he  paid  the  purchase  money. 
Pie  must  show  facts  that  address  themselves  to  the  conscience 
of  the  chancellor :  while  the  effect  of  a  decree  is  an  inflexible 
rule  of  law  established  by  public  policy,  and  maintains  a  fixed 
status;  no  fact  or  circumstance  can  restrict  or  extend  its  force. 
Positive  law  has  established  its  limits,  which  are  the  ne  plus 
ultra  extent  of  its  effect.  Whether  Solomon  Goldsmith  testi- 
fied to  the  truth,  when  he  swore  that  he  made  the  purchase  of 


Nov.  1886.]  Walkbr  v.  Goldsmith.  153 

Diaaenting  Opinion^Loid,  0.  J. 

the  three-eighths  interest,  in  a  question  of  fact.  His  evidence 
is  corroborated  by  the  testimony  of  his  brother,  Louis  Gold- 
smith, and  by  the  records  and  files  of  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon;  and  no  reason  is  as- 
signed or  motive  shown  for  getting  up  such  a  contract  at  the 
time  the  proof  shows  strongly  that  it  was  in  existence,  as  a 
mere  sham,  or  for  any  purpose  other  than  to  carry  out  a  business 
transaction;  and  I  do  not  believe  that  we  have  a  right  to  dis- 
card the  evidence  upon  that  subject  in  consequence  of  any  in- 
consistencies shown  or  incredible  statements  made  by  the  per- 
sons in  their  cross-examination  as  witnesses  in  the  case.  I 
agree  with  the  opinion  of  Judge  Strahan  upon  the  other  points 
of  the  case,  and  concur  in  the  result  arrived  at. 

Lord,  C.  J.,  dissenting. — As  I  am  unable  to  concur  in  the 
result  reached  by  my  associates,  the  importance  of  the  princi- 
ples involved  must  be  my  excuse  for  a  statement  of  the  grounds 
of  my  dissent.  I  hold  that  the  decree  rendered  in  the  suit  of 
Teal  V.  Dickinson  et  aL^  is  a  conclusive  bar  against  Gold- 
smith's title  in  the  present  suit,  for  the  reason  that  he  is  the 
grantee  or  successor  in  interest  of  Teal,  by  title  subsequent  to 
the  commencement  of  that  suit.  The  decree  in  that  suit  was 
to  the  effect  that  the  fee  simple  was  not  in  Teal,  but  the  de- 
fendants, in  the  proportions  named  therein ;  and  that  Teal,  nor 
any  person  claiming  by,  through,  or  under  him,  has  any  right, 
title,  or  interest  in  or  to  said  premises,  or  any  part  thereof.  It 
is  provided  by  the  code,  that  "  The  effect  of  a  judgment,  de- 
cree, or  final  order  in  an  action,  suit  or  proceeding  before  a 
court  or  judge  thereof  of  this  state,  or  of  the  United  States, 
having  jurisdiction  to  pronounce  the  same,  is  as  follows  :  *  ♦  * 
*  The  judgment,  decree  or  order  is,  in  respect  to  the  matter  di- 
rectly determined,  conclusive  between  the  parties  and  their 
representatives  and  successors  in  interest  by  title  subsequent  to 
the  commencement  of  the  action,  suit,  or  proceeding."  (Code, 
Sec.  723,  Sub.  2.) 

It  is  not  disputed  but  that  the  **  matter  directly  determined  " 
by  the  decree  in  that  suit  is  the  identical  title  asserted  by  Gold- 
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smith  in  the  present  suit ;  nor  that  he  derived  his  title  from 
Teal  after  the  complaint  was  filed,  summons  issued  and  deliv. 
ered  to  the  proper  officer,  and  service  had  on  one  of  the  de- 
fendants. If  these  acts — the  filing  of  a  complaint  and  the 
causing  of  a  summons  to  be  issued  and  delivered  to  the  sheriff 
— constitute,  within  the  meaning  of  the  code,  the  commence- 
ment of  a  suit.  Goldsmith  is  in  privity  with  Teal,  and  bound 
by  the  decree.  In  his  complaint  Teal  alleged  that  "  He  was 
the  owner  in  fee  simple,  and  in  possession  of  the  premises  "  de- 
scribed ;  and  by  force  of  the  provision  referred  to,  it  is  the  title 
at  the  time  of  the  commencement  of  hb  suit  of  which  the  de- 
cree rendered  therein  is  conclusive,  not  only  as  against  him, 
but  against  all  who  claim  title  under  him,  subsequent  to  the 
commencement  of  that  suit.  It  becomes  important,  then,  to 
ascertain  the  definition  of  the  ^'  commencement  of  an  action  " 
or  suit  within  the  meaning  of  the  code. 

At  common  law  an  action  is  commenced  by  issuing  a  writ, 
and  in  some  of  the  states  that  rule  is  practically  adhered  to  or 
declared  by  the  statute.  In  New  York  it  is  provided  that  an 
action  shall  be  commenced  by  the  service  of  a  summons. 
(Code  of  1872,  Sec.  127.)  The  same  is  declared  in  Minne- 
sota. (Statutes  1878,  Sec.  52,  p.  714.)  In  California,  Kansas, 
and  Indiana,  a  civil  action  is  commenced  by  filing  a  complaint 
and  the  issuing  of  summons  thereon.  (Cal.  Code,  1872,  Sec. 
22 ;  Com.  L.  of  Kansas,  1879,  Sec.  67,  p.  608  ;  Rev.  Stats,  of 
Indiana,  1881,  Sec.  314.)  By  reference  to  the  decisions  un- 
der these  different  provisions,  it  will  be  noted  that  the  lan- 
guage is  resorted  to  and  controls  in  determining  what  consti- 
tutes the  commencement  of  an  action.  To  illustrate :  In  Dcpvy 
V.  Sheavy  29  Cal.  238,  Sawyer,  J.,  said:  **The  complaint  in 
this  case  was  filed,  and  summons  issued  thereon,  on  the  26th 
day  of  July,  1855.  A  suit  was,  therefore,  commenced  on  tliat 
day,  within  the  provisions  of  section  22  of  the  practice  act." 
Again :  "  The  practice  act  prescribes  the  mode  of  commencing 
suits  and  acquiring  jurisdiction  of  the  parties.  The  proceed- 
ing is  controlled  by  its  provisions,  and  not  by  the  rules  of 
practice  which  prevailed  at  common  law.    *  *  *  The  acts  of 
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filing  a  complaint  and  issuing  summons  were  both  performed, 
and  a  suit  was,  therefore  commenced.*'  Our  code  in  reference 
to  the  commencement  of  an  action  is  equally  plain  and  precise. 
It  provides  that  "  actions  at  law  shall  be  commenced  by  filing 
a  complaint  with  the  clerk  of  the  court.  *  *  *  At  any  time 
after  the  action  is  commenced^  the  plaintiff  may  cause  a  sum- 
mons to  be  served  on  the  defendant,"  &c.  (Civil  Code,  Sec. 
60.)  This  provision  is  made  applicable  to  suits  in  equity 
(Civil  Code,  Sec.  885),  so  that  the  same  meaning  applies  to 
the  commencement  of  a  suit  in  equity  as  an  action  at  law.  The 
action  or  suit  is  commenced  by  filing  the  complaint,  and  after 
it  is  commenced,  that  is,  by  filing  a  complaint,  the  plaintiff 
may  cause  a  summons  to  be  served  on  the  defendant. 

On  the  fifth  day  of  May,  1880,  Teal  filed  his  complaint  with 
the  clerk  of  the  court,  and  delivered  a  summons  to  the  sheriff 
to  be  served  on  the  defendants.  A  suit  was,  therefore,  com- 
menced on  that  day  within  the  meaning  of  the  section  cited. 
It  is  not  claimed  that  the  court  acquired  jurisdiction  of  the  de- 
fendants until  there  was  service  upon  them.  But,  in  this  par- 
ticular, the  case  stands  different  as  to  Teal.  When  he  com- 
menced his  suit  by  filing  a  complaint,  and,  at  the  same  time, 
caused  a  summons  to  be  delivered  to  the  officer  to  be  served 
on  the  defendants,  he  necessarily  invoked  and  submitted  him- 
self to  the  jurisdiction  of  the  court.  As  to  T6al,  the  suit  was 
not  only  commenced,  but  jurisdiction  was  acquired,  on  the  5th 
day  of  May,  1880,  and  when  service  was  obtained  upon  the 
defendants,  and  the  cause  proceeded  regularly  to  judgment  or 
decree  on  issue  joined  as  to  the  title  alleged  in  his  complaint, 
whoever,  after  that  date — the  commencement  of  the  suit — ac- 
quired an  interest  or  title  in  the  subject  matter  of  that  suit  of 
Tcal<  as  Goldsmith  did,  took  such  title  subject  to,  and  is  bound 
by,  the  decree  rendered  therein. 

Taking,  then,  these  provisions  of  the  code  together,  viz.,  that 
"  by  filing  a  complaint  with  the  clerk  '*  a  suit  is  "  commenced," 
and  the  conclusive  effect  to  be  given  to  a  decree,  against  "  a 
successor  in  interest  by  title  subsequent  to  the  commencement 
of  the  suit,'*  and  Goldsmith  holding  a  derivative  title  from  Teal 
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after  the  filing  of  complaint — the  commencement  of  the  sait — 
the  decree  is  as  effectual  as  to  him  as  his  grantor  Teal.  Priy- 
ies,  within  the  meaning  of  this  rule,  are  those  who  are  succes- 
eors  in  interest  of  the  matter  or  title  directly  determined,  by  title 
subsequent  to  the  commencement  of  the  suit,  and  under  the 
familiar  and  elementary  rule  are  bound  by  the  decree,  although 
not  made  parties.  By  taking  his  title  in  that  manner.  Gold- 
smith placed  himself  in  legal  privity  with  Teal,  part  of  whose 
interest  or  title  he  purchased,  and  which  was  affected  by  the 
decree.  It  may  be  hard,  as  remarked  in  BuUer's  Nisi  Prius, 
"  that  a  man  should  be  injured  by  a  determination  that  he,  or 
those  under  whom  he  daima,  was  not  at  liberty  to  controvert." 
But  the  party  under  whom  Goldsmith  claims  did  have  that  lib- 
erty and  opportunity.  He  instituted  the  suit,  and  brought  the 
defendants  into  court  in  invitum^  by  force  of  the  summons  he 
caused  to  be  served,  and  compelled  them  to  adjudicate  the  title 
alleged  in  his  complaint.  The  whole  matter  as  thus  alleged 
was  controverted  by  pleadings,  by  evidence  and  by  argument. 
The  truth  is,  however,  there  never  was  any  "  hardship  in  hold- 
ing that  a  man  should  be  bound  by  that  which  would  have 
bound  those  under  whom  he  claimed  quoad  the  subject  matter 
of  the  claim;  for  qui  sentit  commodum^  aentire  debet  et  onuc^ 
and  no  man  can,  except  in  certain  cases  excepted  by  the  stat- 
ute law  and  the*law  merchant,  transfer  to  another  a  better  right 
than  he  himself  possessed."  (2  Smith's  Leading  Cases,  624.) 
Yet  such  is  the  consequence  of  the  decision  in  the  present  suit. 
It  holds,  in  effect,  that  the  decree  in  the  Teal-^Dickinson  suit 
does  not  operate  as  an  estoppel  against  Goldsmith.  Teal  has 
been  able  to  transfer  a  better  right — a  better  title,  than  he  pos- 
sessed. The  stream  has  risen  above  its  source,  a  thing  which 
cannot  be  true  in  law  or  philosophy. 

In  nearly  all  the  states  there  is  a  statutory  provision,  to  the 
effect  that  in  any  action  affecting  the  title  to  real  property,  tlie 
plaintiff,  at  the  time  of  filing  the  complaint  or  at  any  time  af- 
terwards, may  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  general  nature  of 
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the  action,  etc.  From  the  time  of  its  filing  it  operates  as  con- 
structive notice  of  the  pendency  of  such  action,  and  whoever 
purchases  thereafter  the  property  affected  thereby, is  bound  to- 
the  same  extent  as  if  he  were  made  a  party.  Under  these 
statutes  it  will  be  observed  that  the  notice  to  purchasers  or  en- 
cuinbrancers  dates  from  the  filing  with  the  officer;  while  af  com* 
mon  law,  the  lis  pendens  and  consequent  notice  only  began 
from  the  service  of  the  subpoena,  or  other  process,  after  the 
filing  of  the  bill,  so  that  the  court  may  have  acquired  ju- 
risdiction of  the  defendant.  (2  Pom.  Eq.  Jur.,  Sec.  634.)  At 
common  law,  also,  the  averments  of  the  bill  ^'  must  be  so  defi- 
nite that  any  one  on  reading  the  case  can  learn  what  property 
was  intended  to  be  made  the  subject  of  litigation,"  in  order  to 
operate  as  notice. 

We  have  no  statutory  provisions  upon  this  subject.  But  it 
seems  to  me  that  the  sections  cited,  when  taken  together,  and 
of  which  all  persons  are  bound  to  take  notice,  are  calculated, 
if  not  designed,  to  include  this  object.  By  filing  the  complaint 
with  the  clerk — ^it  necessarily  containing  proper  and  specific 
averments  of  the  subject  matter  to  be  litigated,  and  the  names 
of  the  parties  to  be  affected  thereby^^  suit  is  commenced,  and 
operates,  under  Sec.  723,  as  constructive  notice  of  the  pendency 
of  the  suit  and  the  subject  matter  involved  for  judicial  deter- 
mination, against  all  persons  who  purchase  or  acquire  an  in- 
terest of  the  parties  by  title  subsequent  to  the  commencement 
of  the  suit,  making  the  decree  rendered  therein  conclusively 
binding  on  them  to  the  same  extent  as  if  they  had  been  made 
parties.  To  hold  otherwise,  would  allow  the  plaintiff,  by  such 
alienation  of  title  after  suit  commenced,  to  defeat  any  judg- 
ment or  decree  adverse  to  him,  and  subject  the  defendants  to 
the  annoyance  and  expense  of  another  defense,  again  to  be  de- 
feated by  a  similar  course  of  proceeding.  Usually,  and  in  fact 
in  all  the  cases  which  have  come  under  my  observation,  the 
question  is  raised  as  to  the  purchasers  from  the  defendant;  but 
the  reason  of  the  rule  applies  with  much  greater  force  to  him 
deriving  title  from  the  plaintiff  who  instituted  the  suit,  and 
brought  the  defendants  into  court. 
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But  to  obviate  this  effect,  it  is  said  that  prior  to  the  com- 
mencement of  the  suit  of  Teal  v.  Dickinson  et  aL^  Goldsmith 
had  made  a  contract  with  Teal  for  the  conveyance  of  this  iden- 
tical land  which  Teal  deeded  to  him  after  the  commencement 
of  that  suit ;  and,  consequently,  he  had  an  equitable  estate  in 
the  lands  antecedent  to  that  suit,  which  was  unaffected  by  the 
decree,  unless  he  was  made  a  party  to  the  proceeding.  But  in 
this  case  his  equitable  estate  depends  upon  Teal's  having  title 
to  the  lands.  By  taking  title  from  Teal  subsequent  to  the 
commencement  of  the  suit,  he  is  bound  by  the  decree  as  to  that 
title.  The  decree  adjudged  the  title  to  be  in  the  defendants — 
that  Teal  had  no  title^and  consequently,  there  is  no  title  up- 
on which  the  equitable  estate  can  rest.  In  a  word,  if  Teal 
had  no  title,  as  the  result  proved,  his  contract  could  create 
none,  legal  or  equitable.  If  I  am  right  in  this  point,  it  is  deci- 
sive of  the  case. 

It  only  remains  now  to  consider  wherein  I  differ  with  my  as- 
sociates in  the  application  of  the  law  to  the  facts  in  avoiding  the 
doctrine  of  lis  pendens.  As  I  understand  it,  the  reasoning  of  the 
decision  is,  that  equity  treating  that  as  done  which  was  agreed 
to  be  done,  Goldsmith,  under  the  contract  referred  to,  acquired 
an  equitable  estate  or  interest  in  the  lands  prior  to  the  com- 
mencement of  the  suit  of  Teal  v.  Dickinson  et  aL^  and  that  in 
order  to  bind  him  by  the  decree  rendered  therein,  h^  must 
have  been  impleaded,  notwithstanding  he  acquired  his  title  to 
such  property  by  deed  from  Teal  after  the  suit  was  instituted. 
His  equity  is  thus  made  antecedent  to  that  suit,  and  put  be- 
yond the  reach  of  the  doctrine  of  Us  pendens. 

Now,  there  are  some  facts  which  are  undisputed,  that  need 
to  be  stated  and  kept  in  view,  to  properly  understand  how  the 
law  has  been  applied  to  the  facts  of  this  case.  With  the  ex- 
ception of  one-eighth,  the  land  which  was  the  subject  matter 
of  the  suit  in  Teal  v.  Dickinson  et  al.  is  the  subject  matter  of  the 
present  suit.  After  that  suit  was  commenced,  Teal  made  and 
delivered  his  deed  to  Goldsmith,  which  on  its  face  purported 
to  convey  then,  and  of  that  date,  the  land  in  question;  but  the 
deed  was  not  recorded  till  more  than  two  months  thereafter 
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and  after  the  defendants  had  been  served  and  answered  in  the 
guit.  There  is  no  pretense  that  the  defendants  in  the  former 
suit  had  any  knowledge  or  notice,  actual  or  constructive,  of 
the  equitable  estate  or  interest  acquired  by  Goldsmith  under 
the  contract  of  1878.  Whatever  of  advantage  might  have  ac- 
crued to  Teal  in  the  prosecution  of  the  former  suit,  would  have 
inured  to  the  benefit  of  Goldsmith  as  against  the  defendants. 
I  he  result,  as  we  have  seen,  proved  otherwise.  The  court 
held  that  the  defendant  had  the  superior  or  paramount  title ;  or 
in  fact,  that  Teal  had  no  title  whatever.  Now  Goldsmith 
claims  that  he  is  not  bound  by  that  decree,  because  he  was  not 
made  a  party  to  the  suit,  although  his  deed  purports  to  be  a 
conveyance  of  the  lands  after  the  suit  was  commenced ; 
and  that  the  doctrine  of  lis pendena^inyoked  by  the  plaintiff  in 
the  present  suit,  is  not  applicable  to  him,  because,  under  his 
contract  with  Teal,  he  acquired  an  equitable  estate  anterior 
to  that  suit.  But  how  is  that  equity  made  antecedent  as 
to  the  defendants  in  the  suit  of  TecU  v.  Dickinson  et  cd.  ?  It 
19  said  that  in  equity  an  agreement  for  the  sale  of  land,  although 
executory,  is  treated  as  executed,  and  operates  to  transfer  the 
estate  from  the  vendor  and  to  vest  it  in  the  vendee;  so  that 
Goldsmith,  by  force  of  his  contract,  acquired  an  estate  or  in- 
terest in  the  land  which  was  prior  to  the  suit.  The  maxim  of 
equity  is  that  "  equity  regards  that  as  done  which  ought  to  be 
done."  It  is  the  presence  of  the  "  ought " — the  equitable  duty 
which  imposes  the  obligations  upon  the  consciences  of  the  par- 
ties to  the  contract^  and  induces  equity  to  treat  as  done  that 
which  ought  to  be  done.  It  has  no  reference  to  third  parties 
unaffected  by  notice.  Nor  will  equity  thrust  aside  the  law 
where  the  contract  is  still  executory,  agd  no  estate  is  vested  in 
or  acquired  by  the  vendee,  to  push  forward  a  concealed  equity 
as  against  third  parties  without  notice.  It  creates  no  rights 
destructive  of  the  interests  of  third  parties,  without  notice 
actual  or  constructive  of  that  contract.  ^'  What  ought  to  be 
done  is  considered  in  equity  as  done,"  and  its  meaning,  Mr. 
Adams  says,  "  is,  that  whenever  the  holder  of  property  is  sub- 
ject to  an  equity  in  respect  to  it,  the  court  will,  cw  between  the 
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parties  to  the  equity^  treat  the  subject  matter  as  if  the  equity 
had  been  worked  out,  and  as  impressed  with  the  character 
which  it  would  then  have  borne."  (Adams  Eq.  135.  "  But," 
says  Judge  Story,  "equity  will  not  thus  consider  things  in 
favor  of  all  persons,  but  only  in  favor  of  such  as  have  a  right 
to  pray  that  the  acts  might  be  done."  (Story's  Eq.  Jur.,  Sec. 
219.  See  also  Pomeroy's  Eq.  Jur.,  Sees.  3G3,  308 ;  Pomeroy 
on  Contracts,  290.) 

It  is  plain  that  this  equitable  construction  of  contracts  is  on- 
ly applied  to  the  parties  or  grantees  with  notice,  upon  whom 
an  equitable  duty  is  devolved,  and  will  not  be  extended  so  as 
to  affect  injuriously  the  rights  of  third  persons.  As  to  these, 
equity  will  not  regard  the  contract  as  executed,  and  as  operat- 
ing to  transfer  an  estate,  but  will  rather  leave  it  as  at  law, 
which  imparts  no  property  right  whatever.  In  this  view,  Gold- 
smith acquired  no  antecedent  equity  or  property  in  the  land,  or 
other  title,  until  the  contract  was  executed  by  performance, 
and  he  became  invested  by  his  deed  with  whatever  title,  legal 
or  equitable.  Teal  had.  He  then  became  a  purchaser  of  the 
land,  and  acquired  a  property  in  it ;  but  this  was  not  until  after 
the  suit  was  commenced,  and  by  the  doctrine  of  lis  pendens 
he  was  bound  by  the  decree  rendered  against  his  grantor,  TeaJ. 

I  am  aware  that  it  is  laid  down  by  the  text-writers  that  the 
rule  applies  only  to  rights  or  interests  acquired  from  a  party 
after  the  institution  of  the  suit,  and  not  to  the  case  of  a  right 
or  equity  antecedently  acquired.  (2  Pomeroy's  Eq.  Jur.,  637 ; 
Wade  on  Notice,  Sec.  160.)  But  the  question  is,  When,  upon 
the  facts,  will  such  rights  or  equities  be  treated  as  antecedent, 
when  property  was  conveyed  after  the  suit  was  commenced  ? 
Mr.  Pomeroy  says :  "  If  a  person  has  acquired  a  prior  right 
to  the  specific  land,  the  commencement  of  a  suit  afEecting  the 
same  land  will  not  invalidate  any  act  which  he  may  subsequent- 
ly do  in  pursuance  of  such  antecedent  right,  or  for  the  purpose 
of  carrying  it  into  effect."  (Sec.  637.)  Now  note  the  illustra- 
tion given  in  the  notes.  "  For  example,"  he  says, "  the  bring- 
ing of  a  suit  against  A  as  the  owner  of  land  is  not  notice  to  B, 
a  prior  vendee  from  A,  who  is  in  actual  possession^  and  will  not 
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prevent  him  from  subsequently  taking  the  necessary  steps  to 
complete  the  purchase  and  obtain  a  deed  of  conveyance."  But  his 
"actual  possession  "  does  charge  the  party  bringing  the  suit  with 
notice  that  he  has  an  interest,  or  some  right  of  property  in  the 
land,  and  tlmt  he  must  make  him  a  party,  or  he  will  not  be 
bound  by  tlie  decree.  And  so  here,  if  Goldsmith,  under  his 
contract,  had  gone  into  possession  of  the  land,  or  done  any  act 
or  thing  which  would  have  been  the  equivalent  of  notice,  the 
defendants  in  the  suit  of  Teal  v.  Dickinson  et  aL  would  have 
been  charged  by  the  law  that  it  was  necessary  to  make  him  a 
party,  otherwise  the  decree  would  not  bind  him.  It  is  unnec- 
essary to  say  there  is  no  pretense  of  any  facts  from  wliich  such 
notice  may  be  inferred.  Goldsmith  had  actually  done  nothing 
under  his  contract  that  charged  third  parties  or  the  defendants 
in  that  suit  with  notice  of  any  equity  or  interest  he  had  ac- 
quired in  the  land  ;  and  what  is  still  worse,  the  deed  which 
was  executed  to  him  after  the  suit  was  commenced  was  pock- 
eted, and  not  recorded  for  more  than  two  months  afterwards ; 
the  suit  all  the  while  being  prosecuted  by  Teal  for  the  whole 
interest,  with  whom,  to  say  the  least,  he  had  an  identity  of  in- 
terest, and  the  court  jurisdiction  of  all  the  parties. 

Under  this  state  of  facts,  I  propose  now  to  make  a  brief  ex- 
amination of  the  authorities  cited,  for  the  purpose  of  ascertain- 
ing whether  the  facts  to  which  the  law  is  applied  in  them  dif- 
fer in  any  essential  degree  from  the  facts  here. 

In  Parks  v.  Jackson^  11  Wend.  442,  the  court  held  that  the 
institution  of  a  suit  was  not  notice  to  a  prior  purchaser,  who 
had  gone  into  possession,  and  made  expenditures  on  the  faith 
of  the  purchase,  although  his  deed  was  not  in  fact  executed 
until  the  institution  of  the  suit.  In  Trimble  v.  Boothhy^  14 
Ohio,  115,  the  defendants  had  tsrken  possession  and  paid  the 
consideration  money,  under  the  contract  to  sell  the  land,  'prior 
to  the  commencement  of  the  suit.  The  court  says  :  "  If  the 
interest  in  these  lands  acquired  by  purchase  from  Kerr  was  to 
be  affected  by  the  suit  of  Morris'  devisees,  such  interest  exist- 
ing prior  to  the  commencement  of  the  suit,  the  persons  so  in- 
terested should  have  been  made  parties.  Not  having  been 
XIV.  Obxq.-U. 
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made  parties,  it  was  their  right  to  clothe  their  equity  with  the 
legal  title.  The  opinion  must  be  read  in  the  light  of  the  facts. 
The  parties  were  in  actual  possession  under  their  contract,  and 
nothing  is  better  settled  than  that  this  constituted* notice." 

In  Clarkson  v.  Morgan^ s Devisees^  6  B.Monroe,  445,  the 
court  say :  "  There  is  evidence  tending  strongly  to  the  conclu- 
sion that  Fowler  had  acquired  the  possession^  claiming  the  same 
in  his  own  rights  before  the  bill  was  filed.  He  certainly,  be- 
fore the  bill  was  filed,  claimed  and  exercised  a  right  to  the 
possession,  and  sold  land  to  James  Marshall,  one  of  the  com- 
plainants, in  April,  before  suit  was  brought,  who  must  have 
entered  upon  the  same  immediately."  The  italics  are  the 
court's. 

In  Ilaughwont  v.  Murphy j  22  N.  J.  Eq.  545,  the  court  say: 
"  But  the  defendant  was  not  a  purchaser  pendente  lite :  he 
acquired  title  by  deed  which  bears  date  on  the  7th  day  of  Au- 
gust, 1865,  and  was  acknowledged  on  the  next  day.  ♦  ♦  ♦ 
The  proof,  however,  is  full  and  clear,  that  it  was  executed  and 
delivered  to  Murphy  before  the  bill  was  filed  in  the  case  of 
Ilaughwont  v.  Boisaubin.  The  commencement  of  a  suit  in 
chancery  is  constructive  notice  of  the  pendency  of  such  suit, 
only  as  against  persons  who  have  acquired  some  title  to  or  in- 
terest in  the  property  involved  in  the  litigation,  after  the  suit 
was  commenced.  A  person  whose  interest  existed  in  the  land 
at  the  commencement  of  the  suit  is  a  necessary  party,  and  will 
not  be  bound  by  the  proceeding  unless  he  be  made  a  party  to 
the  suit."  By  reference  to  the  statement  of  facts  in  this  case, 
the  reader  is  referred  to  Saughwont  v.  Murphy^  21 N.  J.  Eq. 
122,  in  which  the  court  say:  "Murphy  might  have  been 
made  a  party  to  the  bill  against  Boisaubin ;  he  was  a  proper  if 
not  a  necessary  party;  and  if  his  deed  was  not  known  to 
Ilaughwont  at  the  filing  of  the  bill,  he  had  notice  on  the  filing 
of  the  answer  in  Oct.,  1865,  and  might  have  amended  his  bill 
so  as  to  make  Murphy  a  party,  or  he  might  then  have  com- 
menced suit  against  him." 

Essentially  as  the  facts  difEer  in  all  these  cases  from  the 
state  of  facts  here,  it  cannot  ei«cape  the  attention  that  the  pre* 
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vailing  parties  in  all  these  euits  had  full  notice,  either  posses- 
sion or  some  equivalent  fact,  at  the  time  of  bringing  the  suit, 
and  thus  opportunity  to  make  them  parties  to  the  suit,  and 
bind  them  by  the  decree.  Have  we  not  a  right  to  infer — more 
especially  where  title  is  derived  from  the  plaintiff  after  the 
commencement  of  his  suit — in  the  absence  of  any  fact  to 
charge  notice,  actual  or  constructive,  that  a  different  rule 
would  prevail  as  to  the  defendants?  These  cases  do  not  reaoli 
the  facts,  or  the  law  to  be  applied  to  them,  as  disclosed  by  this 
record.  There  is  no  claim  that  the  defendants  In  the  suit  of 
Teal  v.  Dichinson  ct  al.  had  any  notice  whatever  of  the  inter- 
est of  Goldsmith  under  the  contract.  And  without  notice  of 
such  interest,  how  was  it  possible  for  them  to  have  made  him  a 
party?  The  law  does  not  require  the  performance  of  impossi- 
ble things.  Teal  knew  of  his  interest  and  brought  the  suit,  and 
the  law  devolved  upon  him  the  duty  of  bringing  in  all  parties 
to  be  affected  by  the  adjudication.  But  he  may  have  thought, 
ns  I  think,  that  it  was  unnecessary,  because  Goldsmith  was 
identified  with  him  in  interest ;  and  the  rule  is  that  "  Whenev- 
er this  identity  is  found  to  exist,  all  alike  are  concluded." 

Moreover,  it  seems  to  me  in  such  case  that  a  party's  inter- 
ests or  rights  ought  not  to  be  treated  as  vested — the  contract  exe- 
cuted— and  thereby  made  antecedent,  until  by  going  into  pos- 
session, or  doing  some  other  act,  the  defendants  in  that  suit  be- 
came chargeable  with  notice  of  its  existence.  The  rule  is  that 
such  equitable  estate  of  the  vendee  arising  out  of  an  executory 
contract  is  only  treated  as  executed,  and  only  avails  against 
the  vendor's  heirs,  devisees,  and  grantees  with  notice,  (Pom- 
eroy's  Eq.  Jur. ,  Sec.  368.)  Nor  can  I  avoid  the  impression,  that 
to  deprive  the  defendants  now  of  the  rights  acquired  by  the  de- 
cree in  the  former  suit,  on  the  ground  of  Goldsmith's  antece- 
dent equity,  and  that  to  bind  him  he  must  have  been  made  a 
party,  when  no  act  of  either  Teal  or  Goldsmith  was  calcu- 
lated or  designed  to  impart  notice,  and  when  the  defendant?, 
by  the  most  active  scrutiny,  could  have  acquired  no  knowledge 
of  the  existence  of  such  equity,  is  the  announcement  of  a  prin- 
ciple which  is  liable  to  result  in  the  future  in  serious  obstruc- 
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tions  to  the  administration  of  justice.  The  general  rule,  that 
a  person  whose  interest  existed  at  the  comniencement  of  the 
suit  is  a  necessary  party,  and  will  not  be  bound  by  the  proceed- 
ings unless  he  be  made  a  party,  is  conceded.  But  under  the 
facts  of  this  case,  when  the  former  suit  was  necessarih'  prose- 
cuted as  much  in  the  behalf  of  Goldsmith  as  Teal,  the  title 
conveyed  after  his  grantor  had  commenced  suit,  and  the  record 
disclosed  Teal  clothed  with  the  full  legal  title,  Goldsmith  should 
be  taken  to  have  acquired  his  interest  when  the  deed  was  re- 
corded as  to  the  defendants ;  which,  being  after  the  suit  waa 
commenced,  and  service  had  on  all  the  defendants,  comes  with- 
in the  operation  of  the  doctrine  of  lis  pendens. 

In  Utley  v.  Fee,  33  Kan.  689,  the  court  say :  "  The  title 
and  estate  of  a  person  holding  an  unrecorded  deed  is,  as  to 
third  persons  without  notice,  wholly  in  the  grantor,  and  the 
grantee  is  in  privity  with  his  grantor;  and  any  decree  rendered 
against  the  grantor  affecting  the  grantor's  title  is  also  in  ef- 
fect a  decree  rendered  against  the  grantee,  and  it  equally  af- 
fects his  title ;  and  the  decree  is  res  adjudicata  as  to  the  inter- 
ests of  all." 

In  Norton  v.  Birge^  35  Conn.  263,  it  was  held  that  when  a 
party  to  a  suit  had  conveyed  his  interest  in  the  land  before  the 
commencement  of  the  suit,  the  deed  not  being  recorded,  the 
purchaser  would  be  bound  by  the  judgment.  "  Otherwise," 
said  the  court,  "  the  purposes  of  the  suit,  and  the  ends  of  jus- 
tice in  all  such  cases,  would  be  defeated."  The  party  was 
deemed  to  have  taken  his  deed  pendente  lite.  But  here  the 
deed  was  not  executed  or  recorded  until  after  suit  and  service. 
With  stronger  reason,  upon  the  facts,  why  ought  not  the  same 
rule  apply  to  this  case  ? 

I  am  aware  it  is  claimed  the  doctrine  of  lis  pendens  does  not 
stand  upon  the  ground  of  notice,  but  that  it  is  a  rule  of  public 
policy,  the  effect  of  which  is  to  impose  a  disability  to  convey 
the  subject  matter  of  litigation  pendente  lite  {Bellamy  v.  Sa- 
bine j  1  DeG.  &  J.  580);  and  that  the  rule  only  applies  to  pur- 
chasers, and  not  to  holders  of  previously  acquired  equitable  in- 
terests in  the  property.  (Wade  on  Notice,  Sec.  )  But  it  is  a  rule 
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of  public  policy  that  there  should  be  an  end  of  litigation,  and 
I  have  endeavored  to  show  that  unless  the  decree  in  Teal  v. 
Dickinson  et  al.  operates  as  an  estoppel  and  binds  Goldsmith, 
there  is  no  disability  to  convey  the  subject  m^XXer  pendente  lite ^ 
and  there  can  be  no  end  to  the  litigation.  But  the  cases  al- 
ready referred  to  sufficiently  illustrate  the  doctrine,  and  none 
of  them  are  parallel  with  this;  and  in  all  of  them  there  were 
facts  which  imparted  notice  at  the  commencement  of  the  suit, 
which  enabled  the  party  bringing  the  suit  to  make  the  holders 
of  such  interests  a  party,  or  to  take  the  consequences  of  liis 
failure  to  do  it,  which  cannot  be  chart^ed  a<;ainst  the  defend- 
ants  in  Teal  v.  Dickinson  et  aL  My  conclusion  is  that  the  de- 
cree operates  as  an  estoppel,  and  bound  Goldsmith,  and,  of 
course,  all  who  claim  under  him. 


[Filed  November  15. 1S86. 1 

E.  MARTIN  V.  THOS.  MARTIN,  and  J.  H.  TAGGART, 

Receiver. 

Rbcetvsr  —  Appointment  and  Compensation  op.—  In  the  absence  of  a 
statute  providing  for  the  compensation  of  a  receiver,  the  court  appointing 
him  may  allow  a  reasonable  compensation  for  his  services. 

Sake — Final  Ordeb—Appbal.— The  order  making  such  allowance  is  a  final 
order  affecting  a  substantial  right  made  after  final  decree,  and  ie  therefore 
appealable. 

Appeal. — How  Taken. — An  appeal  from  such  an  order  is  a  special  proceeding, 
not  covered  by  the  general  statute  relating  to  appeals,  but  may  be  re- 
viewed in  the  manner  prescribed  by  rule  14  of  this  court. 

Sajob — Suits — Constbuotion  op  Statute.— The  amendment  of  February  24, 
1885,  relating  to  practice  in  suits  in  equity  (Sess.  Laws.  1885,  p.  69),  was  in- 
tended to  apply  only  to  ordinary  suits,  and  not  to  cases  where  the  trial 
court  is  merely  called  upon  to  inquire  into  and  adjust  a  colluteral  matter 
not  affecting  the  merits. 

Multnomah  County.    Plaintiff  appeals.    Or  Jcr  modified, 
W.  B.  Gilbert,  for  Appellant. 
Emmett  B.  WUliamSj  for  Bespondent. 
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Thayer,  J. — Thia  appeal  is  from  an  order  of  allowance 
made  by  the  circuit  court  for  Multnomah  County,  in  favor  of 
the  respondent  Taggart,  as  receiver  of  partnership  property  in 
the  case  of  E.  Martin  v.  Thomas  Martin.  Said  last  named 
jiersons  were  partners  in  the  wholesale  liquor  business  at  Port- 
hmd,  under  the  firm  name  of  E.  Martin  &  Co.  E.  Martin 
commenced  a  suit  in  said  circuit  court  against  said  Thomas, 
to  dissolve  the  partnership,  and  to  appoint  a  receiver  to  wind 
up  its  affairs.  A  decree  for  its  dissolution  was  obtained,  and 
tlie  respondent  was  ap[X)inted  such  receiver;  and  he  afterwards 
entered  upon  the  discharge  of  his  duties,  taking  charge  of  the 
assets  of  the  concern,  which  consisted  of  a  stock  of  liquors  on 
hand  at  the  time  of  the  dissolution,  and  accounts  and  bills  re- 
ceivable in  favor  of  the  firm,  and  other  property. 

The  respondent  had,  prior  to  his  appointment,  been  residing 
at  San  Francisco,  Cal.,  and  he  came  to  Portland  at  the  in- 
stance of  E  Martin  &  Co.,  of  San  Francisco,  composed  of  D. 
V.  B.  Ilenarie  and  P.  J.  Martin,  for  the  purpose  of  taking 
charjre  of  the  business  of  E.  Martin  &  Co.  of  Porlland;  said  last 
company  being  in  a  condition  of  insolvency,  and  being  indebt- 
ed to  the  San  Francisco  company  in  the  sum  of  about  $50,000. 
But  the  Portland  company  could  not  agree  in  regard  to  turning 
over  its  business  to  him,  and  the  suit  for  the  dissolution  was 
commenced.  Immediately  after  the  respondent's  appointment 
us  sucli  receiver,  lie  sold  the  whole  stock  of  merchandise  be- 
longing to  the  Portland  firm  to  the  San  Francisco  firm  for 
$20,000,  which  was  credited  on  the  indebtedness  from  the 
former  firm  to  the  latter,  and  the  business  was  turned  over  to 
the  latter  firm,  and  continued  in  the  name  of  E.  Martin  &  Co., 
and  the  respondent  was  employed  to  manage  the  same  at  a 
salary  of  5^200  a  month,  and  a  promise  of  a  share  of  the 
j)rofits  of  the  business,  the  said  respondent  continuing  also  as 
receiver.  After  the  period  of  some  twenty-eight  months,  the 
respondent  filed  his  final  report,  showing  a  balance  in  his 
hands  of  $801.20,  and  asked  the  court  to  fix  his  compensation 
for  his  services. 

The  appellant  thereupon  filed  objections  to  his  being  allowed 
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anything,  and  alleged  that  during  the  said  time  he  had  been 
receiver  of  the  old  firm  of  E.  Martin  &  Co.  of  Portland,  lie 
w:id  a!so  acting  as  manager  of  the  new  firm  of  E.  Martin  & 
Co.  ^  and  that  by  a  special  agreement  between  him  and  the  last 
firm,  he  was  to  accept  the  appointment  of  receiver  and  dis- 
charge the  duties  thereof  for  the  compensation  they  were  to 
pay  him  on  account  of  his  employment  with  them,  and  was  to 
make  no  charge  for  any  service  he  should  perform  as  receiver, 
and  that  the  most  of  his  duties  as  receiver  had  been  discharged 
by  their  own  employees.  This  was  denied  by  the  respondent, 
and  thereupon  'testimony  was  taken  in  regard  to  the  matter, 
which  was  put  in  the  form  of  a  bill  of  exceptions,  and  duly 
ccrti&d  to  this  court,  after  having  been  allowed  by  the  judge 
of  the  court  who  tried  the  matter.  The  circuit  court  heard  the 
case  upon  the  objections,  allegations,  denials, and  testimony;  and 
on  the  18th  day  of  January,  1886,  decided  and  allowed  to  the  re- 
spondent, as  such  compensation,  the  sum  of  92,400;  from  which 
allowance  this  appeal  is  taken. 

A  receiver,  under  the  laws  of  this  state,  is  a  person  appoint- 
ed by  a  court  or  judicial  officer  to  take  charge  of  property 
during  the  pendency  of  a  civil  action,  suit,  or  proceeding,  or 
upon  a  judgment,  decree,  or  order  therein,  and  to  manage  and 
dispose  of  it  as  the  court  or  officer  may  direct.  (Civil  Code, 
Sec.  1028.)  There  is  no  compensation  fixed  by  the  statute,  and 
in  the  absence  thereof  we  think  the  court  has  the  right  to  allow 
a  reasonable  compensation.  And  as  the  receiver  is  directly 
under  the  control  of  the  court  that  appoints  him,  such  court  is 
in  a  better  condition  to  judge  as  to  the  amount  which  would 
be  reasonable  in  such  a  case  than  an  appellate  court.  Still, 
we  believe  that  this  court  has  a  supervisory  jurisdiction  over 
the  circuit  court  in  such  matters,  and  should  exercise  it  when 
the  justice  of  the  case  demands.  Otherwise,  an  estate  miglit 
be  frittered  away  and  the  creditors  receive  no  benefits  there- 
from. The  allowance  to  the  respondent  in  this  case  was  a  final 
order  affecting  a  substantial  right,  and  made  in  a  proceeding 
after  decree,  and  must  therefore,  for  the  purpose  of  being  re- 
viewed, be  deemed  a  decree.     (Civil  Code,  Sec.  525.)     But 
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wc  arc  met  with  a  dIfBcuIty  at  this  pjint,  arising  from  a  neglect 
upon  the  part  of  the  appellant  to  except  to  the  court's  find- 
ings of  fact,  as  required  by  section  393  of  the  Civil  Code,  as 
amended  in  1885.  The  respondent's  counsel  claims  that  the 
findings  have,  in  accordance  with  the  amendment,  the  conclu- 
siveness of  a  verdict  of  a  jury,  and  not  having  been  excepted 
to,  cannot  now  be  questioned. 

The  amendment  of  1885  changed  the  practice  materially 
respecting  the  trial  of  equity  cases  before  the  court — has  made 
it  conform  very  much  to  the  trial  of  an  action.  I  judge  that 
the  mode  of  procedure  now  is  to  serve  exceptions  to  the  ruling 
of  the  court  at  the  trial  upon  the  points  of  law,  and  to  make 
up  a  regular  bill  of  exceptions,  as  in  a  law  case;  and  which 
piust  also  include  any  exceptions  a  party  may  desire  to  save 
to  the  findings  of  facts  by  the  court.  This  course  will  save 
the  necessity  of  bringing  to  this  court  any  more  of  the  testi- 
mony than  that  upon  which  the  finding  was  made  that  is  ex- 
cepted to.  If  this  practice  is  observed,  it  will  relieve  the  case 
of  a.  great  mass  of  testimony  relating  to  findings  of  fact  not 
excepted  to. 

But  we  have  concluded  that  the  matter  before  us  is  not  af- 
fected by  the  amendment;  that  the  amendment  was  only  in- 
tended to  apply  to  ordinary  suits  of  equity,  and  not  to  cases 
where  the  trial  court  is  merely  called  upon  to  inquire  into  and 
adjust  a  collateral  matter,  in  no  wise  affecting  the  merits  of 
the  suit  in  court.  This  was  merely  a  question  as  to  the  amount 
of  compensation  the  court  should  fallow  to  its  ofiicer,  like  the 
adjustment  of  a  bill  of  costs  and  disbursements,  and  that  is 
special  in  its  character.  It  is  true,  that  for  the  purpose  of  a 
review  it  is  to  be  deemed  a  decree,  but  the  code  made  no  pro- 
vision as  to  the  manner  of  getting  the  facts  or  evidence  before 
this  court  in  case  of  a  review  of  the  order  complained  of.  In 
order  to  establish  the  practice  in  such  cases,  this  court,  at  the 
October  term,  1885,  adopted  a  rule  upon  the  subject  which  is 
published  among  the  rules  then  made,  and  which  provides  sis 
follows : 

^«  IIUL.U  14.     The  mode  of  revision  of  final  decisions  of  the 
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circuit  court,  where  the  course  of  proceeding  is  not  specifically 
pointed  out  by  the  civil  code,  shall  be  by  appeal,  as  in  case  of 
appeals  from  judgments  at  law  ;  and  questions  of  fact  shall  not 
be  considered  upon  such  appeal,  unless  made  a  record  in  the 
form  of  a  bill  of  exceptions." 

The  appellant  in  this  appeal  has,  either  by  accident  or  de- 
sign, substantially  complied  with  that  rule,  and  we  are  of  opin- 
ion that  we  may  properly  review  the  question  in  the  case  in 
accordance  therewith;  and  that  the  course  and  practice  e8tal>- 
lished  by  the  rule  should  obtain  in  this  class  of  cases.  Tiiey 
are  usually  disposed  of  summarily,  involve  a  mere  inquiry  re- 
garding a  single  matter ;  and  if  a  review  of  the  decision  upon 
the  question  is  desired,  the  proofs  before  the  lower  court  can 
be  included  in  a  statement,  and  the  matter  reviewed  here.  It 
is  a  simple  mode  of  reviewing  that  class  of  orders,  and  we  do 
not  think  that  said  section  393,  originally,  or  as  amended,  was 
intended  to  include  such  matters. 

The  matter  upon  its  merits  presents  a  delicate  question  to  de- 
termine. We  dislike  very  much  to  interfere  with  the  deter- 
mination of  the  circuit  court  regarding  it,  yet  we  recognize  the 
fact  that  the  parties  interested  in  the  estate,  of  which  the  re- 
spondent was  appointed  receiver,  have  rights  that  should  have 
been  observed.  The  money  paid  the  receiver  belongs  to  those 
parties,  and  any  reckless  or  extravagjint  allowance  to  the  re- 
ceiver deprives  them  of  a  fund  in  which  they  are  interested  pe- 
cuniarily. We  have  examined  the  testimony  included  in  the 
statement  allowed  by  the  judge,  and  are  of  the  opinion  that  the 
Allowance  made  by  the  court  to  the  respondent,  as  compensa- 
tion for  his  services  as  receiver,  was  too  much,  in  view  of  the 
facts  and  circumstances  of  the  case.  He  was,  during  all  the 
time  for  which  he  claims  compensation  as  receiver,  in  the  em- 
ploy of  the  new  firm  of  E.  Martin  &  Co.,  receiving  from  that 
firm  a  salary  of  $200  a  month ;  they  furnished  his  bondsmen, 
did  a  part  of  his  work,  and  paid  his  traveling  expenses,  and  all 
he  did  as  receiver  was  merely  incidental  to  his  employment  with 
that  company.  We  attach  no  importance  to  the  agreement 
claimed  to  have  been  made  by  the  company  with  the  respond- 
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ent,  that  he  should  charge  no  compensation  as  receiver ;  do  not 
believe  that  such  an  agreement  would  be  recognized  by  the 
court ;  but  the  facts  |ind  circumstances  under  which  he  per- 
formed his  duties  as  receiver  should  be  taken  into  considera- 
tion. I  do  not  see  that  the  respondent,  after  he  sold  the  stock 
to  the  new  firm  of  E.  Martin  &  Co.,  had  much  to  do.  His  em- 
ployment with  the  company  required  him  to  travel  over  the 
country,  and  the  collection  of  the  debts  due  the  old  company 
included  about  all  the  services  he  was  required  to  perform  as 
receiver.  I  think  fifty  dollars  a  month  would  have  been  ample 
compensation  as  receiver,  under  the  circumstances  ;  and  if  the 
matter  were  before  this  court  as  an  original  question,  I  would 
not  consent  to  any  greater  payment  than  that.  At  that  rate 
his  compensation  would  have  amounted  to  fourteen  hundred 
dollars,  and  I  think  it  would  have  been  ample,  judging  from 
the  facts  before  this  court.  But  as  before  suggested,  the  cir- 
cuit court  had  a  better  opportunity  to  know  the  extent  and 
value  of  tlie  services,  and  in  view  of  that  phase  of  the  case, 
■""^fctt^  have  concluded  that  we  might  do  the  respondent  an  injus- 
.?  by  reducing  the  amount  of  his  allowance  to  the  extent  in- 
y    ^d ;   and  in   order  to  guard  against  such  consequences, 

,  ncluded  to  add  a  <]:ross  sum  to  the  amount  we  would 

liave  CO  

.        .    deem  adequate.     We  think  $1,800  is  the  extent  that 
otlierwise 

1      111      J)een  allowed  the  respondent,  and  that  that  amount 
should  hav^     .         ...  .  ^  '  ., ,      .         - 

.„  .    Xalue  of  his  services  under  any  possible  view  of 

will  cover  the  v,        ^      ,  ,       ,       .      .  .,i     i       i> 

^,  rni      HP*  lixed  by  the  circuit  court  will,  therefore, 

the  case.     The  sX-.  .^^      ''^-  ^^^        ,    ,  ,  * 

u         1       1  i!       ^»400  to  $1,800,  and  the  order   appealed 
be  reduced  from  $vi  t     i        xt  •  i  .,i 

-  '11  K         Tfl  •  accordingly.     Neither  party  will  recov- 

er costs  of  appeal. 
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MAUY  A.  LEAHY  v.  B.  P.  CARD  WELL,  Administra- 
tor. 

"NVilui^-Bbqitest.— A  beqaest  to  his  wife  by  a  testator  for  and  during 
her  natural  life,  so  long  as  she  remains  single,  of  the  absolute  use 
and  control  of  all  the  rest  and  residue  of  his  property,  real,  personal  and 
mixed,  for  her  comfort,  and  for  the  support  and  education,  in  her  discre- 
tion, of  their  children  during  their  minority,  and  to  be  divided  equally 
between  them,  or  the  survivors  of  them,  upon  her  decease,  confers  upon 
the  wife  the  "  use,"  but  not  the  consumption,  of  the  residue  of  the  testa- 
tor's estate. 

REsiDins— Residuabv  Lboatkb— When  becomks  entitled  to.— As  applied 
to  the  estates  of  decedents,  ''residue''  means  all  that  property  wliicli 
remains  after  paying  charges  and  debts,  and  satisfying  the  devises  and 
legacies.  It  is  ordinarily  ascertained  when  the  final  account  is  presented 
and  judicially  acted  upon  by  the  court ;  and  this  is  the  point  of  time  when 
the  residuary  legatee  becomes  entitled  thereto. 

SbiME—lNTBRBST.— A  residuary  legatee  is  not  chargeable  with  interest  on 
notes  given  to  the  executor  for  funds  belonging  to  the  estate,  after 
a  llnal  settlement  in  which  they  constitute  part  of  the  assets. 

Multnomah  County.    Defendant  appeals.     Modified. 

Daniel  Harvey  died  in  1868,  leaving  a  will,  which,  after 
certain  specific  legacies,  devised  to  his  wife,  Eloisa  Harvey, 
the  use  during  lier  life  of  all  the  residue  of  his  estate.  The 
executors,  on  April  13,  1871,  loaned  said  Eloisa  $5,100  be- 
longing to  the  estate,  and  on  September  16,  1873,  $974.40 
more,  taking  her  notes  therefor  at  12  per  cent,  per  annum. 
There  appear  to  have  been  no  transactions  on  account,  of  the 
estate  after  July,  1878,  but  final  settlement  was  not  made  till 
November  4, 1880,  when  the  county  court  made  an  order  set- 
tling up  the  estate,  and  directing  the  executors  to  turn  over  to 
Eloisa  the  residue  of  the  property.  From  this  order  one  of 
the  executors  appealed  to  the  circuit  court,  and  thence  to  this 
court,  where  the  decree  of  the  county  court  was  affirmed 
March  4,  1882.  The  contention  is,  on  one  side,  that  Eloisa 
is  not  chargeable  with  interest  on  her  notes  after  July,  1878, 
and  on  the  other,  that  she  is  so  chargeable  until  March  4, 
1882,  the  date  of  the  decree  of  this  court. 


EUis  G.  Hughes,  for  Appellant. 
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Jos.  Simon^  for  Respondent. 

Lord,  C.  J. — Daniel  Harvey,  father  of  the  claimant,  and 
husband  of  Eloisa  Ilarvey,  deceased,  by  a  clause  in  his  will 
provided  :  "  I  give,  devise,  and  bequeath  unto  my  said  beloved 
>vife,  for  and  during  her  natural  life,  so  long  as  she  remains 
single,  the  same  also  to  be  accepted  and  received   by  her  in 
Hcu  of  dower,  subject  to  payment  of  all  lawful  debts,  taxes, 
and  adjustments  tliereon,  the  absolute  n^Q  and  control  of  all 
the  rest  and  residue  of  my  property,  real,  personal,  and  mixed, 
whatsoever  and  wheresoever,  for  her  comfort  and  support,  and 
for  the  support  and  education,  in  her  discretion,  of  our  beloved 
children,  Daniel  Harveyi,  Mary  Angeline  Harvey,  and  James 
William  McLaughlin  Harvey,  during  their  minority,  and  to 
be  divided  equally  between  them,  or  the  survivors  of  them, 
upon    the  decease  of    my  beloved   wife/'     The  respondent's 
claim  is  for  one-third  of  the  residue  of  her  father's  estate,  and 
against    her  mother's    estate.     The    administrator  makes  no 
question  but  that  the  respondent  is  entitled  to  one-third  of  the 
residue  of  the  father's  estate,  which    as  such   came  into  the 
hands  of  her  mother,  and  which  was  remaining  in  her  hands  at 
the  time  of  her  death.     The  inquiry  is.  What  is  meant  by  that 
residue  under  the  will,  and  to  what  extent  was  she  entitled  to 
expend  It  for  her  own  comfort  and  support,  and  the  support 
and  education  of  her  children  ?     It  is  the  "  use  and  control  " 
of  the  "  rest  and  residue  *'  of  such  property  which  the  wife  of 
the  testator  was  authorized  to  take  for   the  purpose    indicat- 
ed.   What,  then,  is  the  "  residue  "  which  she  is  authorized  to  use 
and  control  ? 

As  applied  to  the  estates  of  decedents,  residue  means  all  that 
property  which  remains  after  paying  charges  and  debts,  and 
satisfying  all  the  devises  and  legacies.  Blackstone  defines  it 
to  be  the  surplus  of  the  testator's  estate  remaining  after  all 
the  debts  and  particular  legacies  have  been  discharged.  2 
Bl.  Com.  514.  *'  The  term  '  residue,'  "  said  Carpenter,  J.,  in 
Phelps  V.  HobbinSy  40  Conn.  264,  "  as  used  in  wills,  ordinarily 
means  that  portion  of  an  estate  which  is  left  after  the  payment 
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of  the  charges,  debts,  and  particular  bequests."  (Graves  v. 
Howard^  3  Jones'  Eq.  302.)  It  is  the  proper  ascertainment  of 
these,  their  payment  and  discharge,  which  creates  the  residue 
and  makes  it  tangible  as  such,  to  be  held  or  received  by  the 
party  autliorized  to  take  it,  to  be  enjoyed,  used  or  applied  ac- 
cording to  the  requirements  of  the  will.  And  under  our  prac- 
tice, what  such  residue  is  and  in  what  it  consists  is  ordinarily 
ascertained  and  determined  when  the  final  account  is  presented 
and  judicially  acted  upon  by  the  court.  This,  then,  is  the  point 
of  time  to  be  ascertained  from  the  record  when  the  residue  be- 
comes an  entity,  and  when  Eloisa  Harvey  becomes  entitled  to 
the  use  and  control  of  the  residue  of  the  property  of  whatever 
character.  As  a  consequence,  the  note  which  she  had  per- 
sonally given  to  the  executor  of  the  estate  ceased  to  be 
chargeable  with  interest  at  this  time.  It  was  the  same  as  tlio 
note  of  any  third  person  turned  over  to  her  as  a  part  of  such 
residue,  the  interest  upon  which  thereafter  she  would  have 
been  entitled  to  use  for  the  benefit  of  herself  and  children,  in 
accordance  with  the  objects  of  the  will. 

In  connection  with  all  the  facts  and  the  whole  will,  we  are 
satisfied  it  was  the  "  use,"  and  not  the  consumption,  of  the 
money  or  principal  of  the  notes,  which  was  intended.  The 
interest  from  notes  or  other  investments,  like  the  rents  arising 
from  farm  or  other  buildings,  she  was  allowed  to  use  for  the 
purposes  indicated.  Nor  do  we  understand  there  is  much  se- 
rious controversy  as  to  this  point,  the  contention  being  mainly 
directed  as  to  the  time  when  the  residue  of  the  property,  and 
in  which  this  note  was  included,  became  hers  to  use  and  con- 
trol. This,  as  appears  by  the  record,  was  the  4th  of  November, 
1880,  when  the  residue  was  judicially  ascertained,  and  Mrs. 
Harvey's  right  to  it  as  such  determined.  No  interest,  tlierc- 
fore,  on  any  of  the  notes,  or  the  sum  paid  by  the  executor, 
should  l>e  allowed  against  her  after  this  date. 
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^5  307  HERMAN  SCHNEIDER  v.  S.  E.  HAAS. 

W1TNIMSE8— Parties  as— Exclusion  of  from  Court  Boom.->A  statute  pro- 
viding tliat  during  a  trial  the  judge  may  exclude  from  the  court  room 
any  witness  of  the  adverse  party  not  at  the  time  under  examination,  does 
not  authorize  the  exclusion  of  a  party  in  such  case.  The  right  to  prose- 
cute a  suit  in  court  carries  with  it,  as  a  necessary  incident,  the  farther  right 
to  be  present  daring  the  triaL 

Multnomah  County.  Defendant  appeals.  Reversed  and 
new  trial  ordered. 

W.  Scott  Beebe  and  Geo.  W,  Yocum^  for  Appellants. 

Frank  V.  Drake^  for  Respondent. 

Stbahan,  J. — ^This  is  an  action  founded  on  a  promissory 
note.  There  was  an  issue  of  fact  formed  by  the  pleadings,  and 
a  jury  empannelled  to  try  the  same.  The  bill  of  exceptioDS 
shows  that  at  this  point  the  court^  on  the  application  of  the 
plaintiff's  attorney,  made, an  order  excluding  from  the  court 
room  all  of  the  witnesses  of  both  plaintiff  and  defendants,  dur- 
ing the  examination  of  the  witnesses  and  taking  of  the  evidence; 
that  at  that  time  the  plaintiff  and  both  of  the  defendants  were 
present  in  court,  and  the  court  inquired  if  both  the  defendants 
would  testify,  and  being  informed  by  the  defendants'  counsel 
that  they  would,  ordered  that  one  of  them  be  excluded  under 
the  order,  and  that  the  other  could  remain,  and  that  defendants' 
counsel  could  elect  which  defendant  would  be  present  during 
the  trial.  Counsel  for  the  defendants  declined  to  elect,  but 
suggested  to  the  court  that  the  defendant,  J.  Haas,  knew  more 
about  the  facts  than  his  co-defendant.  The  court  then  ordered 
that  the  defendant  S.  E.  Haas  be  excluded  from  the  court  room 
during  the  taking  of  the  evidence  on  both  sides;  to^  which 
ruling  and  action  of  the  court  the  defendants  objected,  but  the 
objection  was  overruled,  and  the  defendants  excepted. 

It  further  appears  from  the  bill  of  exceptions,  that  at  said 
time  neither  of  the  defendants  was  guilty  of  any  contempt  of 
court ;  but  that  their  conduct  was  in  every  way  exemplary,  and 
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there  was  no  reason  for  the  exclusion  of  the  defendant  S.  E. 
Haas,  exdept  that  she  was  expected  to  testify  upon  the  trial  of 
the  action.  And  this  ruling  of  the  court  presents  the  only  ques- 
tion in  the  record  for  our  consideration. 

The  provision  of  law  under  which*  the  court  made  the  order 
in  question  is  as  follows :  "  Sec.  821 :  If  either  party  require 
It,  the  judge  may  exclude  from  the  court  room  any  witness  of 
the  adverse  party  not  at  the  time  under  examination,  so  that  he 
may  not  hear  the  testimony  of  other  witnesses."  (Civil  Code, 
p.  273,  Sec.  821.}  Does  this  section  authorize  the  exclusion 
from  the  court  room  of  a  party  to  a  suit,  during  the  time  the 
witnesses  of  the  adverse  party  are  testifying,  at  any  time  dur- 
ing the  trial  of  his  cause?  It  seems  to  me  that  it  does  not. 
The  very  right  to  prosecute  a  suit  in  court  and  to  appear  there- 
in as  a  party,  carries  with  it,  as  a  necessary  incident,  the  fur- 
ther right  to  be  present  during  the  trial ;  and,  since  parties  are 
rendered  competent  to  testify  as  witnesses  if  necessary,  and 
the  like  right  attaches  to  a  defendant  who  is  summoned  into 
court  to  answer  the  complaint  of  his  adversary — the  rights  of 
both  parties  are  equal  in  this  respect.  This  is  a  right  that  the 
parties  may  and  do  waive,  by  omitting  or  neglecting  to  attend 
upon  the  sitting  of  the  court  at  the  proper  time  ;  but  they  can- 
not be  deprived  of  it  by  the  court  against  their  will,  when  they 
are  present,  endeavoring  to  maintain  it. 

In  Tifi  V.  JoneSj  52  Ga.  538,  the  Supreme  Court  of  that 
state  considered  the  question.  In  that  state  the  statute  pro- 
vided that :  "  In  all  cases,  either  party  has  the  right  to  have 
the  witnesses  of  the  other  eAmined  out  of  hearing  of  each 
other.  The  court  will  take  proper  care  to  effect  this  object  as 
far  as  practicable  and  convenient,  but  any  irregularity  shall 
not  exclude  the  witness."  The  court  sjiid  :  "  When  the  court 
under  the  provision  of  law  directs  a  separate  examination  of 
the  witnesses,  and  the  party  intends  to  be  a  witness  for  himself, 
It  would  be  a  proper  rule  that  such  party  should  be  first  exam- 
ined—  unless  there  be  reasons  to  the  contrary — in  the  absence 
of  his  other  witnesses.  This  would  preserve  his  right  to  be 
present  in  the  court  during  the  whole  trial  of  his  case.     His. 
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testimony  might  be  with  reference  to  some  point,  or  of  such 
character,  that  it  would  not  be  fairly  intelligible  tor  the  jury 
unless  other  evidence  with  which  it  was  connected  had  been 
heard."  This  authority  recognizes  the  right  of  a  party  to  be 
present  in  the  court  during  the  whole  trial  of  his  case. 

In  Crowe  v.  PeterSy  63  Mo.  429,  the  right  of  a  party  to  be 
present  in  court  during  the  trial  of  his  case  is  maintained.  The 
facts  and  rulings  are  as  follows  :  *'  Upon  trial,  a  young  woman 
who  was  a  niece  of  the  defendant  was  upon  examination  as  a 
witness  for  plaintiff,  and,  in  the  course  of  her  examination,  was 
asked  some  questions  in  relation  to  the  condition  she  found 
Erb  in,  when  she  visited  the  defendant  about  three  weeks  be- 
fore he  died;  and  her  answer  not  being  satisfactory  to  the 
plaintiff's  counsel,  it  was  suggested  to  the  court  that  she  was 
intimidated  by  the  looks  and  gestures  of  the  defendant,  and 
therefore  the  court  was  requested  to  order  the  defendant  to 
leave  the  room  until  her  examination  was  ended.  This  re- 
quest was  granted,  and  the  defendant  was  ordered  to  leave  the 
room,  which  he  did.  Exceptions  were  taken  to  this  order,  and 
this  is  one  of  the  points  insisted  on  here.  The  defendant  had 
the  right  to  be  present  at  the  examination  of  witnesses  against 
him."  And  the  court  adds:  "The  defendant  could  not  very 
well  suggest  explanations  to  be  elicited  by  cross-examination, 
unless  allowed  to  be  present  nt  the  examination  in  chief." 

Larue  v.  Hussell,  26  Ind.  386,  is  a  case  very  much  like  the 
one  before  the  court.  The  trial  court  there  ruled  that  the 
plaintiff  should  go  out  of  jhe  court  room,  and  remain  out  until 
he  was  examined  as  a  rebutting* witness.  Touching  this  ruling 
the  Supreme  Court  of  that  state  remarked:  "  This  proceeding 
is  probably  without  a  precedent.  The  right  of  a  party  litigant 
to  be  present  during  t^e  trial  of  his  cause,  that  he  may  be 
heard  in  his  own  behalf,  has  been  so  long  accorded  by  univer- 
sal custom,  and  it  is  so  obviously  necessary  to  the  security  of 
private  rights,  that  the  refusal  to  entertain  the  cause  at  all 
would  scarcely  be  a  greater  error  than  the  denial  of  the  privi- 
lege. Besides,  it  is  secured  by  plain  and  positive  statute." 
Couch  v.  liyariy  66  Ala.  244,  announces  the  same  rule.  QChes- 
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ter  V.  Brown^  55  Cal.  46.)  Our  attention  has  not  been  called 
to  any  satisfactory  authority  holding  the  other  way. 

Ordinarily  the  trial  court  ia  the  better  judge  of  what  is  nec- 
essary to  the  proper  trial  of  a  cause  pending  before  it,  than 
this  court.  The  facts  must  be  there  developed  in  such  man- 
ner as  to  insure,  as  far  as  possible,  the  complete  administra- 
tion of  justice;  and  it  is  only  where  some  right  of  a  party  is 
denied,  that  we  would  feel  disposed  to  interfere.  The  court 
whicFi  tries  a  cause  must,  in  the  nature  of  things,  be  vested 
with  a  large  discretion  over  the  parties,  their  attorneys  and  the 
witnesses,  and  the  orderly  conduct  of  the  trial  requires  this  ; 
but  it  does  not  extend  to  the  exclusion  of  a  party  from  the 
court  room  during  the  trial  of  his  cau^e. 

Watts  V.  Holland^  56  Texas,  54,  has  been  cited  by  the  re- 
spondent. That  case  does  not  go  to  the  extent  of  authorizing 
the  exclusion  of  a  party ;  it  is  confined  entirely  to  the  power  of 
the  court  over  the  witnesses  during  the  trial — a  doctrine  to 
which  we  readily  accede. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  concur. 


[Filed  November  15, 1886.] 

D.  MARX  AND  E.  C.  JORGENSEN  v.  3.  SCHWARTZ. 

GuARAJfTY— Fbacdulen'T  RKPBEgENTATroNS.— Where  a  defendant  who  was 
saed  apou  a  contract  of  guaranty  under  seal,  for  the  expressed  considera- 
tion of  one  dollar,  answered  denying  any  consideration  for  the  guaranty, 
and  alleging  that  prior  to  the  signing  of  the  guaranty,  Watson,  the  original 
debtor,  withoutthe  consent  of  the  defendant,  transferred  his  account  with 
the  plaintifts  to  the  name  of  the  defendant,  said  plaintiffs  knowing  that 
said  transfer  was  unauthorized,  and  tliat  said  defendant  had  no  interest  in 
the  business  of  said  Watson,  or  the  goods  purchased  by  him;  that  at  tbe 
time  said  instrument  was  signed,  plaintiff;),  for  the  purpose  of  inducing  de- 
fendant to  sign  the  same,  represented  to  him  that,  as  appeared  by  their 
books,  he  was  indebted  to  them  $624.()5;  and  falsely  and  fraudulently  rep- 
resented to  the  defendant  that  if  he  would  sign  said  instrument  they  would 
not  use  the  same  against  him,  nor  hold  him  liable  thereon;  that  defen- 
dant was  thereby  induced  to  sign  said  instrument,  and  that  said  represen- 
tations were  false,  and  known  by  plaintiffs  to  be  false  when  made:  Held, 
that  such  facts  are  not  sufficient  to  relieve  the  defendant  from  liability  on 
such  contract. 
XIV.  Oaaa.— 12. 
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Instrdction. — In  such  case  an  instruction  to  the  jury,  that  "  if  the  debt  gnnr- 
anteed  was  the  debt  of  the  defendant,  then  the  plaintiffs  are  not  entitled 
to  recover,"  is  outside  the  issues,  and  therefore  erroneous. 

Appropriation  of  Pathents. — Where  the  creditor  collects  from  the  debtor 
uuder  execution,  on  a  judgment  covering  the  sum  so  guaranteed  and  other 
indebtedness,  a  part  of  the  amount  due,  such  sum  is  so  far  a  satisfaction  of 
the  guaranty. 

Multnomah  County.  Plaintiflfs  appeal.  Reversed,  and 
new  trial  ordered. 

Geo.  W.  Yocum  and  TF".  Scott  Beebe^  for  Appellants. 
W.  B.  Gilbert^  for  Respondent. 

Strahan,  J. — The  complaint  in  this  action  states,  in  sub- 
stance, that  on  April  15,  1884,  plaintifiEs  sold  and  delivered  to 
Thomas  Watson  goods,  wares  and  merchandise  of  the  value  of 
f 2.368.35  ;  that  afterwards,  on  April  30,  1884,  defendant,  for 
a  valuable  consideration,  made  and  executed  to  the  plaintiffs  a 
certain  contract  in  writing,  in  words  and  figures  as  follows,  viz.: 

^^  In  consideration  of  one  dollar,  and  other  valuable  consid- 
erations, receipt  of  which  is  hereby  acknowledged,  I  do  hereby 
guarantee  the  payment  to  Marx  &  Jorgenson,  of  Portland, 
Oregon,  of  the  sum  of  six  hundred  and  twenty-four  and  65-100 
dollars,  due  and  owing  to  them  by  Thomas  Watson.  Witness 
my  hand  and  seal  this  30th  day  of  April,  1884. 

"  J.  SCHWABTZ.  [L.  S.  ]" 

That  afterwards,  on  July  22,  1884,  the  plaintiffs  recovered 
judgment  against  Watson  for  said  $2,368.35,  and  that  they  re- 
alised upon  the  sale  of  Watson's  property  on  execution  $519, 
and  no  more  ;  and  that  the  balance  of  said  judgment  remains 
unpaid ;  and  that  defendant  has  not  paid  said  $624.65. 

The  answer  admits  the  execution  of  the  contract  sued  on, 
but  denies  it  was  for  value.  The  answer  then  alleges  that  said 
written  guaranty  was  obtained  from  the  defendant  through 
fraud  and  deceit  of  the  plaintiffs,  as  follows :  That  shortly 
])rior  to  the  time  the  said  instrument  was  signed,  the  said  Wat- 
son, without  the  consent  of  the  defendant,  transferred  his  ac- 
count with  said  firm  to  the  name  of  this  defendant,  and  pur- 
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chased  goods  of  said  firm  in  the  name  of  said  defendant,  the 
said  firm  well  knowing  that  the  same  was  unauthorized  by  the 
defendant ;  and  that  said  defendant  had  no  interest  in  the  bus- 
iness of  said  Watson,  or  in  any  of  the  goods  so  purchased. 
That  at  the  time  said  instrument  was  signed,  plaintiff,  for  the 
purpose  of  inducing  the  defendant  to  sign  said  writing,  repre- 
sented to  the  defendant  that,  as  appeared  by  their  books,  the 
defendant  was  indebted  to  them  in  the  sum  of  $624.65,  and 
falsely  and  fraudulently  represented  to  the  defendant  that  if  he 
would  sign  said  instrument  they  would  sue  said  Watson  for 
the  amount,  together  with  the  remainder  of  said  Watson's 
debt  to  them,  and  they  could  thereby  collect  the  whole  of  said 
debt ;  and  further  promised  to  defendant  that  if  he  would  sign 
said  instrument  they  would  never  use  the  same  against  him,  or 
attempt  to  hold  him  liable  thereon.  That  he  believed  said  rep- 
resentations and  was  thereby  induced  to  and  did  sign  said 
writing,  and  that  said  representations  were  false  and  known  to 
be  false  by  the  plaintiffs  at  the  time  they  were  made.  The  an- 
swer then  alleges  there  was  no  consideration  whatever  for  said 
writing,  and  that  the  one  dollar  nor  any  sum  was  paid  as  a  con- 
sideration. The  reply  denied  the  new  matter  in  the  answerj 
and  upon  these  issues  the  cause  was  tried.  All  the  evidence 
given  upon  the  trial  is  included  in  the  bill  of  exceptions. 

Upon  the  trial,  plaintiff's  counsel  asked  the  court  to  instruct 
the  jury  as  follows  :  "  That  if  the  jury  find  from  the  evidence 
that  tlie  debt  guaranteed  was  the  debt  of  Schwartz,  and  con- 
tracted by  him,  then  the  plaintiffs  can  recover  in  this  action." 
The  court  refused  this  instruction,  and  gave  in  lieu  thereof  the 
following :  "  If  the  debt  guaranteed  was  the  debt  of  Schwartz, 
the  defendant,  then  the  plaintiffs  are  not  entitled  to  recover  in 
this  action."  The  refusal  to  give  the  instruction  asked,  and 
the  giving  of  the  one  in  place  thereof  by  the  court,  are  assigned 
for  error. 

The  instruction  given  by  the  court  was  outside  of  the  issues, 
and  therefore  erroneous.  This  instruction  directed  the  atten- 
tion of  the  jury  to  a  fact  not  in  issue,  and  made  the  finding  on 
that  fact  decisive  against  the  plaintiffs.   There  can  be  no  doubt. 
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under  proper  issues,  the  question  presented  might  become  ma- 
terial, and  possibly  decisive  of  the  rights  of  the  parties ;  but  to 
present  it  the  pleadings  would  have  to  be  amended.  For  the 
same  reason  the .  instruction  asked  by  plaintiffs  was  properly 
refused — it  was  outside  of  the  issues.  Inasmuch  as  there  must 
be  a  new  trial,  there  are  two  other  questions  presented  by  this 
record,  and  which  were  referred  to  upon  the  argument,  upon 
which  we  deem  it  proper  to  indicate  our  views. 

If  the  debt  guaranteed  was  Watson's  debt  and  not  Schwartz's, 
then  the  payment  of  )^519  on  the  execution  against  Watson 
inured  to  the  benefit  of  Schwartz,  and  after  deducting  the  ex- 
penses of  collecting  the  same,  the  residue  should  be  applied  to 
extinguish  Schwartz's  guarantee  pro  tanto.  In  other  words : 
Schwartz  guaranteed  to  the  plaintiffs  that  Watson  would  pay 
them  $524.65.  If  Watson  has  paid  any  p<irt  of  that  sum,  then, 
to  that  extent,  the  guaranty  has  been  performed  and  satisfied, 
assuming  the  debt  to  have  been  Watson's  as  alleged  in  the 
complaint. 

The  answer  undertakes  to  allege  fraud,  and  that  there  was 
no  consideration  for  the  guaranty.  It  was  conceded  upon  the 
argument  here,  that  tbe  guaranty  being  under  seal,  and  ex* 
pressing  a  sufficient  consideration  upon  its  face,  no  question 
could  arise  as  to  the  consideration  ;  but  it  was  claimed  that  the 
new  matter  in  the  answer,  if  true,  would  constitute  such  fraud 
on  the  part  of  the  plaintiffs  as  would  relieve  the  defendant 
from  liability  on  his  guaranty. 

We  have  carefully  considered  the  alleged  fraudulent  repre- 
sentations set  out  in  the  answer,  and  bold  that  they  are  not 
sufficient  to  relieve  the  defendant  from  liability  on  his  written 
guaranty.  The  defendant  was  bound  to  know  whether  he  was 
indebted  to  the  plaintiffs  in  the  sum  of  $624.50  or  not ;  and 
hence  he  had  no  right  to  rely  upon  the  plaintiffs'  statement  on 
that  subject.  What  appeared  from  the  plaintiffs'  books  was 
wholly  immaterial.  So  their  promise  to  sue  Watson  for  what 
he  owed  them  wns  of  no  consequence  to  defendant.  He  had 
no  interest  in  that  suit  nor  in  its  results,  and  his  statement 
that  he  was  influenced  by  all  or   any  of  these  things  is  not 
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available  as  a  defense.  Nor  were  plaintiffs'  statements  to  the 
defendant,  that  if  he  would  sign  the  guaranty  they  would  never 
use  the  same  against  him,  or  attempt  to  hold  him  liable  there- 
on, of  any  importance.  He  cannot  be  permitted  to  say  that 
he  was  in  any  manner  deceived  by  such  statements.  Besides, 
all  such  matters  became  merged  in  the  writing  itself  when  it 
was  executed,  and  it  must  be  held  to  contain  the  entire  agree- 
ment  between  the  parties  at  the  time.  (Civil  Code,  Sec.  682.) 
We  must  not  be  understood  as  holding  that  a  party  cannot  al- 
lege and  prove  fraud  in  the  procurement  of  an  agreement  up- 
on which  he  is  sought  to  be  charged,  and  thereby  relieve  him- 
eelf  from  liability ;  but  only  that  the  facts  here  pleaded  do  not 
constitute  fraud  in  a  legal  sense,  and  that,  therefore,  the  agree- 
ment is  to  be  given  effect  according  to  its  terms,  in  the  case 
now  before  us.  Without  entering  further  into  a  discussion 
of  the  question  of  what  misrepresentations  will  constitute  fraud, 
we  refer  to  the  following  cases.  (^Hill  v.  Bushy  19  Ark.  622 ; 
Winter  v.  Bandel^  30  Ark.  362 ;  Bigham  v.  Bigham,  57  Tex. 
238.)  Each  case  must  depend  upon  its  own  peculiar  facts  and 
circumstances. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial. 
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•J.  M.  BLOOMFIELD  v.  W.  J.  &  I.  BUCHANAN  and       i*  |j 
J.  M.  LEAVENS. 

Pabtkkrbhip— Accounting— Liability  to  Copartnbb.— In  ordinary  ao- 
counting  between  partners,  they  are  liable  to  each  other  severally,  bat  not 
jointly.  Bnt  wliere,  soon  after  the  formation  of  the  partnership,  one  of  the 
partners  is  excluded  from  all  participation  in  or  knowledj^e  of  the  business, 
and  from  all  share  of  the  profits,  and  under  such  clrcumstaDces  as  to  show 
a  purpose  and  concert  of  action  among  the  other  partners  to  accomplish 
ibis  end,  the  latter  are  liable  jointly  and  severally  to  the  partner  so  ex- 
cluded. 

•  See  13  Or.  108. 
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Same— FosMKB  Decbeb— Law  of  thb  Case.— Wbere,  in  a  suit  for  an  aocount- 
ing»  after  a  decree  in  this  court  declaring  a  partnership,  and  directing  that 
the  partners  account  severaliy,  the  cause  is  remanded  for  the  taking  of 
additional  evidence,  and  upon  a  second  appeal  to  this  court  additional 
facts  appear,  requiring  the  application  of  a  different  rule  of  law  from  tliat 
applied  on  the  former  appeal,  this  court  must  apply  the  law  to  the  new 
facts  as  they  appear.  The  law  of  the  case  does  not  apply  to  the  facts,  but 
only  to  the  law. 

Multnomah  Oountt.     Defendants  appeal.     Affirmed. 
Strong  &  Strong j  and  Shattuch  &  McKee^  for  Appellants. 
C.  E.  S.  Wood  and  iV.  ff.  Bloomfield^  for  Respondent. 

Strahan,  J.  This  is  the  second  appeal  in  this  cause. 
The  opinion  of  this  court  on  the  former  appeal  is  reported  in  13 
Or.  108.  It  was  then  found  that  a  partnership  existed  be- 
tween plaintiff  and  defendants,  as  alleged  in  the  complaint, 
and  that  the  plaintiff,  then  the  appellant,  was  entitled  to  an 
account,  and  to  one-fourth  of  all  the  profits  arising  upon  the 
contracts  described  in  the  complaint  ;  and  the  cause  was  re- 
manded, that  an  accounting  might  be  had.  For  a  fuller  state- 
ment of  the  facts,  see  the  former  opinion  of  this  court.  That 
accounting  has  been  had,  upon  which  the  court  below  rendered 
a  joint  and  several  decree  against  the  defendants,  and  In  favor 
of  the  plaintiff,  for  his  share  of  the  profits  arising  from  the 
business  of  said  copartnership,  from  which  decree  the  defend- 
ants have  appealed. 

No  question  is  made  in  this  court  as  to  the  correctness  of 
the  accounting,  or  as  to  the  amount  of  profits  received  upon 
the  three  contracts  mentioned  in  the  complaint.  The  onlj 
question  presented  for  our  consideration  is  as  to  the  form  of 
the  decree — that  is,  whether  the  decree  ought  to  be  rendered 
against  each  defendant  separately  for  one-fourth  of  the  profits 
lie  received  upon  the  contract  in  his  name,  or  whether  it  ought, 
under  the  particular  facts  and  circumstances  developed  in  the 
evidence,  to  be  against  the  defendants  jointly  and  severally  for 
one-fourth  of  all  profits  received  upon  tlie  three  contracts. 

In  an  ordinary  accounting  between  partners,  where  neither  is 
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guilty  of  such  acts,  omissions  or  concealments  as  involve  a 
breach  of  legal  or  equitable  duty,  trust  or  confidence  justly 
reposed,  and  which  are  injurious  to  another,  or  by  which  an 
undue  or  unconscientious  advantage  is  taken  of  another,  the 
rule  of  liability  is  as  contended  by  appellants'  counsel.  In  such 
case  partners  are  liable  to  account  to  each  other  severally,  but 
not  jointly.  Each  of  them  is  to  account  to  every  other  for 
himself,  and  not  for  hia  copartner.  (^Portsmouth  v.  Donaldson 
et  aU  32  Pa.  St.  202.) 

But  an  examination  of  the  evidence  in  this  case  has  satisfied 
us  that  the  rule  could  not  properly  be  applied  here.  What- 
ever may  be  the  general  relations  between  parties,  the  facts  de- 
veloped in  this  case  made  it  fiduciary,  and  the  principles  of  law 
applicable  to  that  relation  must  be  applied.  (2  Poraeroy,  Eq- 
Juris.,  Sees.  9G3, 1050,  1052,  1079,  1081 ;  1  Collyer,  Part.,  Sec. 
131 ;  Brooks  v.  Martin,  2  Wall.  70;  Boire  v.  McGinn,  8  Or. 
46G ;  2  Perry,  Trusts,  Sec.  484 ;  1  Perry,  Trusts,  501,  Sec. 
1G6 ;  Kerr,  Fraud,  36(5 ;  Farnam  v.  Brooks,  9  Pick.  218.) 

Soon  after  the  formation  of  this  partnership  the  plaintifiE  was 
excluded  from  all  participation  in  the  business,  and  from  all 
knowledge  of  the  books  or  accounts,  and  from  all  share  in  the 
profits.  The  business  was  conducted  by  his  copartners  with- 
out consulting  him,  or  recognizing  his  interest  in  any  manner 
whatever.  They  so  effectually  excluded  him  that  he  was  an 
entire  stranger  to  all  of  their  transactions.  This  could  not  have 
happened  as  it  did  by  accident.  It  required  purpose  and  con- 
cert of  action  on  the  part  of  the  defendants  to  accomplish  it. 
Besides,  the  defendants  kept  no  regular  books  of  account  show- 
ing the  transactions  of  the  partnership,  and  rely  mainly  upon 
memory,  and  the  books  of  John  M.  Leavens  &  Co.,  and  some 
memoranda  that  were  made  under  the  direction  of  some  of  the 
defendants  from  time  to  time.  (2  Perry  on  Trusts,  Sec.  821.) 
In  addition  to  these  facts,  the  conduct  of  the  defendants  toward 
the  plaintiff  in  relation  to  the  partnership  business  was  not 
characterized  by  that  perfect  good  faith  and  frankness  which 
their  relations  toward  him  required.  An  attentive  and  careful 
perusal  of  the  evidence  in  this  c:ise  leads  us  irresistibly  to  these 
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conclusions.  We  therefore  hold  that  the  defendants  are  jointly 
and  severally  liable  to  the  plaintiff  for  his  share  of  the  profits 
of  the  partnership,  and  that  there  is  no  error  in  the  decree  in 
that  particular. 

The  case  fidla  within  the  rule  fixing  the  joint  liability  of  co- 
trustees for  a  breach  of  duty.  (2  Perry  on  Trusts,  Sec.  848 ; 
2  Pomeroy's  Eq.  Juris.,  Sec.  1081.) 

But  it  is  argued  by  counsel  for  appellants  that  the  decree  is 
erroneous,  for  the  reason  that  this  court  directed  upon  the  for- 
mer trial  here  that  the  defendants  be  held  liable  severally  for 
the  amount  of  profits  received  by  each  of  them  respectively. 
That  ruling  was  correct  upon  the  facts  as  they  then  appeared ; 
but  it  has  no  application  to  another  and  entirely  different  state 
of  facts  developed  upon  the  accounting.  The  law  of  the  case 
does  not  apply  to  the  facts,  but  only  to  the  law.  Therefore 
when  new  and  different  facts  are  presented,  requiring  the  ap- 
plication of  a  different  rule  of  law  from  that  applied  on  the 
former  appeal,  the  court  must  apply  the  law  to  the  new  facts 
as  they  appear.  (^Mitchell  v.  Davis^  23  Cal.  881.)  It  followa 
that  the  decree  must  be  affirmed,  and  it  is  so  ordered. 


[Filed  November  24, 1886.] 

A.  L.  HEXTER  v.  H.  SCHNEIDER. 

PLEADnra  ^  Akendhent  —  Waiveil  or  SBBoa.— The  filing  of  an  amended 
answer  is  a  waiver  by  a  defendant  of  any  objection  to  the  ruling  of  the 
court,  sustaining  a  motion  to  strike  oat  an  original  answer. 

Eeple\t[n— Demand,  whex  Uknecbssary.— No  demand  by  the  plaintiff  ia 
necessary  before  beginning  an  action  of  replevin  against  an  officer  who 
has  seized  his  property  on  an  attachment  against  a  third  person. 

Same— Pkoperty"  Claimrd  by  Third  Person.  -The  rerdict  of  a  jury  called 
by  an  officer  to  try  the  question  of  the  ownership  of  property  attached 
and  claimed  by  a  third  person  will  protect  th'i  officer,  bat  it  does  not  con- 
cludn  the  claimant. 

Pleading— Amendment  —  Discretion^  of  Court.— Amendments  are  in  the 
discretion  of  the  trial  court  in  furtherance  of  justice,  and  will  not  ordi- 
narily be  allowed  to  give  one  of  the  parties  a  technical  advantage  over  the 
other.  This  court  will  not  interfere  with  the  ruling  thereon,  unless  in 
case  of  plain  abufie  of  discretion. 
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Judicial  Sal»— Cat«at  Emptob.— Caveat  emptor  is  the  rule  at  all  execution 
sales,  and  whoever  buys  at  such  sales  does  so  at  his  peril.  His  goo<I  faith 
will  avail  nothing  against  the  true  owner  who  is  not  a  party  to  the  pro- 
cess. 

£xpRESs  Tbust  —  JoiNDBB  OF  PAJtTiKS.— Where  a  third  person  furnished 
money  to  the  plaintiff  to  purchase  the  property  in  controversy  for  the  use 
of  such  third  person,  and  the  plaintiff  took  a  bill  of  sale  thereof  in  his 
own  name,  he  thereby  became  the  trustee  of  an  express  trust,  and  could 
sue  on  the  contract  in  his  own  name  without  joining  the  cestui  que  trust, 

Multnomah  County.     Defendant  appeals.     Affirmed. 

The  property  in  question  was  acquired  by  the  plaintiff, 
Hexter,  by  purchase  from  the  firm  of  Clinton  &  Fagan,  and 
Lad  been  attached  by  Buckley,  of  San  Francisco,  and  the 
property  in  controversy  was  then  in  the  hands  of  the  sheriff. 
Fleckenstein  &  Mayer  procured  the  plaintiff  Hexter  to  pur- 
chase the  property  of  said  C.  &  F.,  and  thereby  enable  them  to 
have  said  attachment  released.  F.  &  M.  furnished  money  to 
said  Hexter  with  which  to  make  such  purchase.  The  attach- 
ment was  released,  and  a  bill  of  sale  executed  by  Clinton  & 
Fagan  to  the  said  Hexter;  and  the  property  was  thereupon  de- 
livered to  said  Hexter.  Hexter  placed  Clinton  in  charge  of 
the  property,  and  continued  the  business  on  his  own  account 
and  in  his  own  name  for  some  time,  until  finally  it  was  closed. 
The  property  was  afterwards  sold  on  an  execution  against 
Clinton,  and  purchased  by  the  defendant.  Other  facts  appear 
in  the  opinion. 

.F.  V.  Drake^  for  Appellant. 

Joseph  Simon^  for  Respondent. 

Stbahan,  J. — ^This  is  an  action  of  replevin,  brought  to  re- 
cover the  possession  of  one  McNeal  &  Urban  safe,  and  one 
Decker  piano,  alleged  to  be  of  the  value  of  $600,  and  damages 
for  their  detention  in  the  sum  of  $50.  '  The  amended  answer 
denies  all  of  the  allegations  of  the  complaint,  except  the  taking 
and  detention  of  the  goods. 

The  defendant  alleges,  by  way  of  justification  of  the  taking 
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and  detention,  that  on  the  12th  day  of  May,  1885,  one  F.  Ber- 
liner commenced  an  action  against  one  E.  Clinton,  in  Madison 
Precinct,  Multnomah  County,  Oregon,  to  recover  $190;  that 
an  attachment  was  duly  issued  in  said  action,  and  that  said 
constable  duly  served  the  summons  therein  on  the  defendant, 
and  attached  the  property  in  controversy  as  the  property  of  R. 
Clinton,  the  defendant  therein ;  that  on  the  20th  day  of  May, 
1885,  a  judgment  was  duly  rendered  in  said  action  against  the 
defendant  for  $190,  and  $66.70  costs ;  and  that  an  execution 
was  duly  issued  on  naid  judgment  and  the  attached  property 
applied  thereon  and  sold  by  virtue  of  said  execution;  and  that 
at  such  sale  the  defendant  herein  became  the  purchaser  of 
said  property  for  the  price  and  sum  of  $180,  which  he  then 
and  there  paid  to  said  constable  ;  and  that  said  constable  then 
and  there  executed  and  delivered  to  him  a  bill  of  sale  thereof. 
The  answer  also  alleges  that  at  the  time  of  the  sale  the  plain- 
tiff was  present  and  made  no  claim  to  the  property,  nor  forbade 
the  sale,  nor  gave  defendant  notice  of  his  claim  ;  and  that  de* 
fendant  believed  and  understood  that  he  would  acquire  title  to 
said  property ;  that  it  had  theretofore  been,  and  was  then,  the 
property  of  said  R.  Clinton ;  and  that  defendant  bid  and  paid 
his  money  in  good  faith,  under  full  conviction  that  said  prop- 
erty was  the  property  of  said  R.  Clinton  and  of  no  other  per- 
son ;  that  plaintiff's  silence  was  a  fraud  upon  defendant ;  and 
that  plaintiff  ought  not  to  be  heard  now  to  assert  any  right  or 
title  to  said  property  ;  and  that  he  is  estopped  to  assert  owner- 
ship or  right  of  possession  to  all  or  any  part  of  said  property. 

The  reply  denied  the  new  matter  in  the  answer.  Trial  in 
the  court  below,  and  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendant  has  appealed  to  this  court. 

Numerous  errors  are  assigned  by  the  appellant.  Such  of 
them  as  appear  to  require  it,  I  will  now  consider. 

The  appellant  assigns  error  in  the  ruling  of  the  court  on  the 
plaintiff's  motion  to  strike  out  parts  of  the  defendant's  orig- 
inal  answer.  This  question  is  not  before  us,  for  the  reason  that 
after  the  motion  had  been  allowed  by  the  court,  the  defendant 
filed  an  amended  answer.     This  was  a  waiver  of  all  questions 
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touching  the  original  answer,  or  of  the  rulings  of  the  court  in 
relation  to  the  same. 

If  the  property  in  controversy  was  the  plaintiff's  property, 
then  the  seizure  thereof  by  virtue  of  an  attachment  against 
Clinton  was  clearly  wrongful,  and  no  demand  was  necessary 
before  the  commencement  of  the  action.  Kor  did  the  court 
err  in  excluding  all  evidence  in  relation  to  the  trial  before  tlie 
constable.  The  verdict  of  the  jury  called  by  the  officer  to 
try  the  question  of  the  ownership  of  the  property  will  protect 
the  officer,  but  it  does  not  conclude  the  rights  of  the  claimant. 
The  statute  plainly  provides  that  the  verdict  of  the  jury  ^'  shall 
be  a  full  indemnity  to  the  sheriff  proceeding  iu  accordance 
therewith,  but  shall  not  preclude  the  claimant  from  maintain- 
ing an  action  at  law  for  the  recovery  of  the  possession  of  (*uch 
property,  or  for  damages  for  taking  the  same."  (Civil  Code, 
Sec.  284.) 

Xor  did  the  court  err  in  refusing  to  allow  the  defendant  to 
plead  in  abatement  during  the  progress  of  the  trial.  Amend- 
ments are  iu  the  discretion  of  the  trial  court,  and  this  court 
would  not  interfere  with  that  discretion,  unless  in  case  of  plain 
abuse  of  discretion.  Further,  amendments  are  allowed  in  fur- 
therance of  justice,  and  not  ordinarily  to  give  cne  of  the  par- 
ties a  purely  technical  advantage  over  the  other.  There  was 
no  error  in  the  ruling  of  the  court  on  this  application. 

Caveat  emptor  is  the  rule  at  all  execution  sales ;  and,  there- 
fore, whoever  buys  at  such  sale  does  so  at  his  peril.  (Ifexter 
V.  JPoppleton^  9  Or.  482.)  One  wishing  to  purchase  property 
at  a  judicial  sale  must  take  the  precaution  to  inform  himself  as 
to  the  ownership  of  the  property  about  to  be  sold,  and  not  rely 
blindly  upon  his  own  good  faith.  It  will  avail  nothing  against 
the  true  owner,  who  is  not  a  party  to  the  process.  There  was 
no  error  in  the  ruling  of  the  court  on  the  subject  of  the  estop- 
|>el.  The  defendant  insists  that  the  bill  of  sale  of  the  property 
in  controversy  made  by  Clinton  &  Fagan  to  the  plaintiff  was 
for  the  use  of  Fleckenstein  &  Mayer,  and  therefore  the  plain- 
tiff cannot  use  it  as  evidence  of  his  title  in  the  property  sued 
for.     If  this  were  true,  the  conclusion  which  the  appellan 
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seeks  to  deduce  from  it  would  not  follow.  If  tliis  contract  was 
made  in  the  name  of  Ilcxter  for  the  benefit  of  Fleckenstein  & 
Mayer,  then  he  is  a  trustee  of  an  express  trust,  and  may  sue  on 
the  contract,  or  use  it  in  evidence  in  an  action  dependent  upon 
it,  without  joining  Fleckenstein  &  Mayer  in  the  action.  (Civ- 
il Code,  Sec.  29 ;  Pomeroy's  Remedies  and  Remedial  Rights, 
Sees.  175,  177.) 

The  instruction  given  to  the  jury  as  to  the  nature  and  char- 
acter of  the  instrument  in  writing  made  by  Clinton  &  Fagaa 
to  the  plaintiff,  that  is,  whether  it  was  a  mortgage  or  bill  of 
sale,  stated  the  law  as  favorably  to  the  defendant — perliaps 
more  so — than  he  could  have  claimed  under  the  facts.  There 
seems  to  have  been  no  question  but  that  the  property  in  con- 
troversy was  either  mortgaged  to  the  plaintiff  by  Clinton  & 
Fagiin,  or  it  was  sold  to  him.  The  court  submitted  each  of 
these  questions  fairly  to  the  jury,  and  no  error  is  shown.  This 
disposes  of  every  question  requiring  notice. 

The  judgment  appealed  from  is  affirmed.  The  other  judges 
concur. 


[Filed  November  29,1886.] 

PORTLAND  AND  WILLAMETTE  VALLEY  R.  R. 
CO.  V.  CITY  OF  PORTLAND. 

Gbant—Licensb— Dedication — Public  TJsb  —Constitutional  Law —  Laso- 
KLATiYB  PowEB— Municipal  Cobpobation— Stkbbts  and  Public  Pulcis. 
— ^The  premises  in  oontroversy,  known  as  the  Public  Leree,  in  the  city  of 
Portland,  prior  to  the  year  1865  were  dedicated  by  the  owner  to  the  public 
use  as  a  levee  or  public  landing.  The  legislative  assembly  in  1885  (Session 
Jjaws,  p.  100),  granted  said  levee  to  the  plaint  iff » to  be  held,  used,  and  en- 
joyed for  occupation  by  track,  side  track,  water  stations,  depot  buildings, 
wliarves,  warehouses,  and  such  other  buildings  and  erections  of  such  form 
and  manner  of  construction  as  may  be  found  requisite,  necessary  or  con- 
venient in  receiving,  shipping  and  storing  of  freight,  etc.,  and  for  us«*  in 
the  manner  usual  for  depot  i^urposes;  and  as  such  to  be  under  the  exclu- 
sive management  and  control  of  tlie  owners  of  said  railroad,  with  fiowiT 
to  sell  the  same  as  appurtenant  to  said  railway,  etc. ;  and  provided  tliat 
said  company  shall  never  charge  dockage  to  any  boat,  ship  or  vessel  while 
actively  engaged  in  receiving  or  discharging  cargo  at  the  wharf  which 
may  be  erected  on  said  premises.    Utfld  .* 
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(1)  That  said  act  conatituted  a  license  to  said  railroad  company  to  uKe 
said  premises  for  the  purposes  named,  upon  the  conditions  specified. 

(3)  That  such  grant  or  license  is  not  inconsistent  with  the  use  to  which 
the  property  had  been  dedicated,  but  is  in  aid  of  such  use. 

8a3CB.— The  property  or  easement  which  a  city  has  in  its  streets  or  public 
places  is  not  private  property,  in  the  sense  that  it  cannot  be  taken  for  a 
public  use,  except  upon  just  compensation;  but  it  is  public,  and  the  power 
of  regulating  the  use  thereof,  as  such,  resides  in  the  legislature. 

SAatB— INJUNCTION.— The  power  of  the  legislature  over  property  dedicated 
to  a  public  use  is  [not  absolute.  It  may  regulate  the  use  of  such  prop- 
exty,  or  promote  its  improvement,  but  cannot  divert  or  subject  it  to  any 
use  clearly  inconsistent  with  the  contract  of  dedication.  And  upon  such 
diversion,  any  i>er8on  interested  would  be  authorized  to  institute  proper 
proceedings  to  enjoin  it. 

Multnomah  Countt.   Plaintiff  appeals.    Reversed,  and  re- 
manded for  further  proceedings. 

(7.  J.  McDotigall  and  J.  M,  Bcmer^  for  Appellant. 

The  jurisdiction  of  the  lower  court  to  try  this  case  is  un- 
questionable. (Const.,  Art.  VII,  §  9 ;  Misc.  Laws,  Chap.  VII, 
Title  3,  p.  538 ;  Sess.  Laws,  1885,  pp.  100-106.)  Any  other 
view  would  render  the  act  of  1885  nugatory,  a  result  which 
courts  will  always  avoid,  if  possible.  ( Cooper  v.  Telfair^  4 
Granch.  167;  Simmons  v.  California  Ponder  Works^  7  Colo. 
285.)  The  levee  in  question  was  donated  to  the  public,  and 
the  act  devotes  it  to  a  use  not  inconsistent  with  that  for  which 
it  is  claimed  to  have  been  dedicated.  ( Coffin  et  al.  v.  Port- 
land,  27  Fed.  K,  420.)  The  city  of  Portland  can  be  nothing 
more  than  a  trustee  of  the  property.  A  grantee  is  not  neces- 
sary. QThe  City  of  Cincinnati  v.  White's  Lessee,' 6  Pet.  431 ; 
Coffin  et  al.  v.  Portland,  supra.)  The  state  possesses  tlie 
right  of  eminent  domain  as  a  necessary  attribute  of  sovereignty, 
and  determines  the  necessity  for  the  taking,  and  there  is  no 
restriction  to  this  power  except  the  constitution.  {Smeaton  v. 
MaHin,  57  Wis.  864;  CT.  S.  v-  Or.  JR.  and Nav.  Co.,  16  Fed. 
R.  524;  TFeir  v.  St.  PauTs  and  JR..  Co.,  18  Minn.  155; 
Bloomfidd  Gas  Co.  v.  Richardson,  63  Barb.  [N.  Y.]  437; 
Talbot  v.  Hudson^  16  Gray,  417 ;  Moody  v.  Jacksonville  T. 
and  li.  Co.,  20  Fla.  597.)  The  taking  of  property  for  rights 
of  way  and  terminal  purposes  for  railway  companies  is  a  pub- 
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He  use.  (Or.  &  Cascade  JR.  Co.  v.  Baily^  8  Or.  165;  Stock- 
ton <fec.  a.  Co.  V.  Stockton^  41  Cal.  147 ;  Chicago  and  W.  T, 
li.  Co.  V.  Ayres,  106  III.  511 ;  Cairo  &c.  R.  Go.  v.  Turner,  31 
Ark.  494.)  Corporate  franchises  may  be  taken  like  other 
property,  in  the  exercise  of  the  right  of  eminent  domain  by  the 
state.  And  the  same  rule  applies  to  lands  held  for  a  public 
purpose.  (^PkUa.  and  Gray^s  Ferry  Pass.  R.  Co.^s  Appeal, 
102  Pa.  St.  123  ;  Re  Towanda  Bridge  Co.,  91  Pa.  St.  216; 
Sugar  R.  Co.  v.  Mayor  etc.  Jersey  City,  26  N.  J.  Eq.  247 ; 
Jersey  City  &c.  R.  Co.  v.  Jersey  City  &c.  Co.,  20  N.  J.  Eq. 
61.)  Even  contracts  and  legislative  grants,  which  are  beyond 
ordinary  legislation,  are  not  exempt.  (iV\  JT.  &  R.  Co.  v.  Bos- 
ton <fc  R.  Co.,  46  Conn.  196.)  The  use  proposed  is  not  incon- 
sistent with  that  to  which  it  was  devoted.  (^Mankato  v.  WU- 
lard,  13  Minn.  12  ;  Moses  y.  P.  and  Ft.  W.and  CR,  R.,  21 
111.  516 ;  Murphy  v.  City  of  Chicago,  29  Id.,  286  ;  The  People 
V.  Kerr,  27  N.  Y.  194 ;  Barney  v,  Keokuk,  94  U.  S.  324  ;  Mil- 
ler v.  Long  I.  R.  R.  Co.,  10  Fed.  Rep.  197 ;  Milbum  et  cd. 
v.  City  of  Cedar  Rapids  etc.  R.  R.,12  Iowa,  246  ;  Cadle  v, 
Muscatine  &c.  R.  R.  Co.,  44  la.  11 ;  Phillips  v.  DunMrk  etc. 
R.R.  Co.,  78  Pa.  St.  177.) 

A.  H.  Tanner,  for  Respondent. 

Wliere  property  has  been  dedicated  by  the  owner  to  a  pub- 
lic use,  the  right  of  the  dedicator  and  of  the  abutting  property- 
owners,  to  have  the  property  used  for  the  purpose  for  which  it 
was  dedicated,  must  be  protected  against  invasion  and  diver- 
sion to  other  inconsistent  uses.  As  to  the  rights  of  the  dedi- 
cator and  abutting  owners  in  such  instances,  we  cite:  (^ZVw«- 
tees  of  Watertown  v.  Cowen,  4  Paige,  Ch.  510;  Rowan^s  Ex- 
ecutors v.  Portland,  8  B.  Mon.  232;  Godfrey  v.  City  of 
Alton,  12  111.  29  ;  Chapman  v.  Wilbur,4:  Or.  362 ;  Adams  v. 
S.  &  W.  R.  R.  Co.,  11  Barb.  414 ;  Coffin  et  al.  v.  Citij  of 
PoHland,  27  Fed.  Rep.  420;  Radroadv.  Schurmeier^  7  WalL 
272-289.)  If  an  act  concerning  such  property  is  unconstitution* 
al  and  void  as  to  the  dedicator  and  abutting  property  owners. 
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it  IS  void  also  as  to  the  city,  which  is  the  trustee  of  the  dedica* 
tor,  the  representative  of  the  abutting  owners,  and  the  people 
of  the  city  generally.  {Jacksonville  v.  Railway  Co.^  67  111. 
640 ;  Price  v.  Thompson^  48  Mo.  333 ;  John  and  Cherry 
Streets,  19  Wend.  659 ;  Le  Clercq  v.  Gallipolis,  7  Ohio,  217  ; 
Trvstees  of  Watertown  v.  Cowen^  4  Paige,  Ch.  510.)  The 
act  is  unconstitutional,  because  it  fails  to  provide  for  making 
compensation  to  the  abutting  property  owners,  or  to  the  dedica- 
tor or  his  heirs.  They  have  a  property  in  the  premises  which 
cannot  be  taken  without  compensation.  {Lackland  v.  R.  R. 
Co.^  31  Mo.  180;  Matter  of  John  and  Cherry  Streets^  19 
Wend.  659 ;  Terre  Haute  and  R.  R.  Co.  v.  Rodelj  89  Ind. 
128 ;  S.  C.  46  Am.  Rep.  164;  Warren  v.  Mayor  of  Lyon  City^ 
22  Iowa,  356,  357  ;  Mills,  Em.  Do.,  Sec.  51.)  When  a  street 
dedicated  for  purposes  of  travel  is  appropriated  to  the  use  of  a 
railroad,  provision  must  be  made  for  compensating  the  abutting 
owner,  where  the  track  is  simply  laid  along  the  street,  upon 
the  ground  that  it  imposes  an  additional  burden  upon  the  fee. 
{Mdlandin  v.  Union  Pacific  R.  R.  Co.,  14  Fed.  Rep.  394  ; 
1  Redfield on  Railways,  pp.  314  to  326,  and  cases  cited;  Cooley 
Const.  Lim.,  p.  547  et  acy.)  A  railroad  company  cannot  be 
authorized  to  establish  its  depot  in  a  public  street,  and  erect 
permanent  buildings  thereon,  and  obstruct  and  close  up  the 
street,  without  at  the  same  time  providing  for  compensation  to 
the  owner  of  the  fee,  if  it  can  be  done  at  all.  {Mahady  v. 
Bwhwick  R.  R.  Co.,  91  N.  Y.  149;  Barney  v.  Keokuk,  94 
U.  S.  342  ;  State  v.  Laverack,  34  N.  J.  L.  201.) 

LoBD,  C.  J. — ^This  action  was  brought  under  an  act  of  the 
legislative  assembly  to  condemn  and  appropriate  what  is  known 
as  the  public  levee,  in  the  City  of  Portland,  to  the  use  of  the 
plaintiff,  for  the  purposes  therein  stated.  (Sess.  Laws,  1885, 
p.  100.)  It  appears  from  the  act  that  originally  the  piece  of 
land  in  dispute  was  dedicated  to  the  public  use  as  a  levee  or 
public  landing  by  Stephen  Coffin,  who  subsequently,  by  deeds 
in  1865  and  1871,  which  were  duly  recorded,  conveyed  the 
aame  to  tlie  city  of  Portland.    What  right  or  estate  remaining 
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in  Coffin  after  the  dedication  was  intended  to  be  conveyed  by 
these  deeds,  is  not  disclosed  by  the  act  or  this  record.  It  was 
assumed,  liowever,  in  the  argument  and  in  the  brief,  that  the 
city  held  the  levee  tract  in  trust  for  the  use  of  the  jmblic  as  a 
levee  or  public  landing.  The  act  itself  is  justly  deserving  of 
the  criticism  to  which  Mr.  Justice  Deady  subjected  it.  As  he 
said,  ^'  It  is  largely  a  mass  of  senseless  and  redundant  verbiage,'' 
and  this  applies  directly  and  forcibly  to  all  that  part  of  the  act 
devolving  upon  us  to  consider.  (See  Coffin  v.  City  of  JPort- 
land^  27  Fed.  Rep.  418.)  Among  other  things,  the  levee  tract 
is  granted  to  the  plaintiff  by  the  act,  "  tabe  held,  used  and  en- 
joyed for  occupation  by  track,  side  track,  water  stations,  depot 
buildings,  wliarves,  warehouses,  and  such  other  buildings  and 
erections,  of  such  form  and  manner  of  construction  as  may  be 
found  requisite,  necessary  or  convenient,  in  receiving,  shipping 
and  storing  of  produce,  goods,  wares,  merchandise,  and  gen- 
erally of  all  kinds  of  freights*  and  for  use  generally,  and  in  tlie 
manner  usual  and  ordinary  for  depot  purposes;  and  as  such  to 
be  under  the  exclusive  management  and  control  of  the  owners 
of  said  railroad,"  etc.,  and  with  power  to  sell  the  same  •*  as 
appurtenant  to  said  railway,'*  etc.,  and  that  *'  said  company 
shall  never  charge  dockage  to  any  boat,  ship  or  vessel,  while 
actively  engaged  in  receiving  or  discharging  cargo  at  the  wharf 
which  may  be  erected  on  said  premises,"  etc. 

It  would  not  be  difficult  to  give  this  language  a  construc- 
tion so  as  to  effect  a  purpose  which  the  legislature  could  not 
authorize.  But  it  does  not  follow  that  the  act  is  void  because 
something  might  possibly  be  attempted  under  it,  and  seem  to 
be  covered  by  it,  in  consequence  of  the  broad  language  used^ 
which  the  legislature  could  not  give  a  legal  right  to  do.  It  is 
our  duty,  if  the  act  will  admit  of  a  construction  which  will 
justify  it,  to  sustain  it.  The  intendments  in  favor  of  the  valid- 
ity of  an  act  of  the  legislature  must  prevail,  until  its  provisions 
are  necessarily  void.  The  main  purpose  and  purport  of  the  act 
was  succinctly  stated  by  Mr.  Justice  Deady,  in  Coffin  v.  CitTf  qf 
Portland^  snpra^  in  which  he  said  that  the  act  was  '*  a  grant 
or  license  to  the  Portland  &  Willamette  Vallev  Railroad  Co^ 
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then  and  now  engaged  in  constructing  a  road  between  Portland 
and  Dundee  of  the  use  of  the  levee  for  a  depot,  and  the  wharves 
and  warehouses  necessary  and  convenient  for  receiving,  storing 
and  shipping  freight,  on  condition,  among  others,  that  said 
company  shall  not  charge  any  vessel  for  ^  dockage,'  while  re- 
ceiving or  discharging  cargo  at  any  wharf  on  the  premises." 

It  is  contended  principally,  (1)  that  the  act  is  void  in  author* 
izing  the  plaintiff  to  do  what  the  legislature  is  without  power 
to  authorize ;  and  (2)  that  it  is  void,  because  the  use  to  which 
the  act  devotes  the  property,  or  authorizes  the  plaintiff  to  de- 
vote it,  is  inconsistent  with  the  use  to  which  it  is  already  dedi- 
cated. The  plenary  power  of  the  legislature  over  public  cor- 
porations, except  as  to  vested  rights  of  property,  and  of  credit- 
ors, is  indubitably  established.  (^Dartmouth  College  Case^  4 
Wheaton,  619.)  "Municipal  corporations,"  said  Dillon  C.  J., 
"  owe  their  origin  to,  and  derive  their  powers  and  rights  wholly 
from,  the  legislature.  It  breathes  into  them  the  breath  of  life, 
without  which  they  cannot  exist.  As  it  creates,  so  it  may  de- 
stroy. If  it  may  destroy,  it  may  abridge  and  control.  Unless 
there  is  some  constitutional  limitation  on  the  right,  the  legis- 
lature might,  by  a  single  act,  if  we  can  suppose  it  capable  of 
so  great  a  folly  and  so  great  a  wrong,  sweep  from  existence 
all  the  municipal  corporations  in  the  state,  and  the  corpora- 
tions could  not  prevent  it.  We  know  of  no  limitation  on  this 
right,  so  far  as  the  corporations  themselves  are  concerned. 
They  are,  so  to  phrase  it,  mere  tenants  at  will  of  the  legisla- 
ture." (  City  of  Clinton  v.  Cedar  Rapids  and  Mis.  R.  R.  Co.^ 
24  Iowa,  456.)  But  while  the  municipality  exists,  as  to  pri- 
vate property  which  it  may  have  been  allowed  to  acquire  un- 
der its  charter,  such  property  is,  doubtless,  as  much  protected 
by  the  constitution  as  the  private  property  of  the  citizen.  Nor 
can  the  legislature  deprive  the  city  of  such  property,  except  it 
be  for  public  use,  and,  only  then  upon  just  compensation.  But 
the  easement  or  property  which  the  city  ha^i  public  streets  or 
public  places  is  of  a  different  character.  Ixis  not  private  prop- 
erty of  the  city,  nor  can  the  city  sell  or  use  it  for  other  than 
proper  public  purposes.  The  city  might  sell  the  market  house, 
XrV.  OaM.-13. 
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or  appropriate  it  to  some  other  municipal  use;  but  it  cannot 
sell  its  streets,  nor  use  them  for  other  than  the  legitimate  pur- 
poses connected  with  such  use.  Over  these — all  streets  and 
highways,  and  public  places  and  their  uses — the  plenary  power 
of  tiie  legislature,  in  the  absence  of  special  restrictions,  has 
been  often  asserted  in  several  leading  cases.  In  Common- 
wealth V.  JErie  &  Northeast  R.  R.  Co.,  27  Pa.  St.  364,  Black, 
C.  J.  said :  '  *  The  right  of  the  supreme  legislative  power  to 
authorize  the  building  of  a  railroad  on  a  street  or  other  public 
highway  is  not  now  to  be  doubted.  It  has  been  settled,  not 
only  in  England  (^King  v.  Pease^  1  Barn.  &  Aid.  30)  but  in 
Massachusetts,  (^Newhuryport  Turnpike  Corp.  v.  Eastern  R. 
Co.,  23  Pick.  328)  New  York  (Drake  v.  Hudson  River  R.  R. 
Co.y  7  Barb.  509)  and  in  Pennsylvania  (^Philadelphia  v.  T.  R. 
Co.^  6  Whart.  43),  If  such  conversion  of  a  street  to  purposes 
for  which  it  was  not  originally  designed  does  operate  severely 
on  a  portion  of  the  people,  the  injury  must  be  borne  for  tiie 
sake  of  the  far  greater  good  which  results  to  the  public  from 
the  cheap,  easy  and  rapid  conveyance  of  persons  and  property 
by  railway.  The  commerce  of  a  nation  must  not  be  stopped 
or  impeded  for  the  convenience  of  a  neighborhood." 

The  interest  in  the  use  of  streets  and  highways,  and  public 
places,  and  their  uses,  being  puhlici  juris ,  the  power  of  regulat- 
ing such  use  is  in  the  legislature^  as  the  representative  of  the 
whole  people.  It  is  a  part  of  the  political  or  governmental 
power  of  the  state,  in  no  way  held  in  subordination  to  the  mu- 
nicipal corporation.  It  has,  therefore,  been  held  in  many  cases 
that  the  legislature  has  the  power  to  authorize  the  building  of 
a  railroad  on  a  street  or  highway,  and  may  directly  exercise 
this  power,  or  devolve  it  upon  municipal  authorities.  (Moses 
v.  Railway  Co.,  21  HI.  616;  Murphy  v.  Chicago,  29  111.  279; 
Mercer  v.  Railway  Co.,  36  Pa.  St.  99 ;  Springfield  v.  Rail* 
road  Co.,  4  Cush.  63 ;  People  v.  Kerr,  2J  N.  Y.  188 ;  Lack- 
land  V.  Railroad  Co.,  31  Mo.  180 ;  City  of  Clinton  v.  Rail- 
road Co.,  supra.') 

The  decisions,  however,  are  not  entirely  harmonious,  where 
the  public  have  only  an  easement  in  the  street  or  highway; 
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and  in  some  of  the  cases  it  has  been  held,  as  against  the  pro- 
prietor of  the  soil,  the  use  of  the  street  or  highway  for  the 
purposes  of  a  railroad  created  an  additional  burden  or  servi- 
tude, which,  under  the  constitution,  he  could  not  be  deprived 
of  without  compensation.  {Ford  v.  Chicago  and  N.  W.  li. 
H.  Co.f  14  Wis.  616  ;  Ponieroy  v.  Chicago  and  North  West- 
ern R.  Co.,  16  Wis.  640;  Gray  v.  St.  Paul  and  P.  R.  Co., 
13  Minn.  315 ;  Williams  v.  Natural  Bridge  P.  R.  Co.,  21 
Mo.  580.)  And  this,  Judge  Cooley  says,  appears  to  be  the 
weight  of  authority.  (Cooley's  Const.  Lim.  649.)  But 
where  the  fee  of  the  streets  is  in  the  city  corporation,  and  not 
in  the  adjoining  owner,  a  different  rule  has  been  applied. 
(Moses  V.  Pittsburg,  Ft.  W.  &  C.  R.  R.  Co.,  21  111.  516; 
Protzman  v.  /.  &  C  R.  Co.,  9  Ind.  467  ;  People  v.  Kerr, 
supra ;  Clinton  v.  C.  R.  &  M.  R.  R.  Co.,  supra;  Lexington 
c6  Or.  Co.  V.  Applegate,  8  Dana,  289.  See,  also,  Cooley, 
Const.  Lim.  555,  and  notes.) 

It  may  be — it  is  not  necessary  for  us  to  decide  the  question 
— that  private  citizens  owning  adjoining  property  may  have 
rights  or  estate  in  or  to  the  use  of  streets  or  public  places  over 
which  the  power  of  the  legislature  is  not  supreme  or  plenary. 
Whatever  their  rights  may  be,  we  are  not  required  to  consider 
upon  this  record.  They  are  not  parties,  and  their  interest  can- 
not be  affected  by  this  proceeding.  All  that  we  are  required 
to  consider  is,  the  rights  of  the  defendant,  a  municipal  cor- 
poration; and,  as  we  have  seen,  these  rights  the  defendant  holds 
subject  to  the  supreme  will  of  the  legislature,  as  the  represen- 
tative of  the  people;  and  that,  so  far  as  regards  the  defendant. 
Its  streets  and  public  places,  and  their  uses,  are  not  the  pri- 
vate property  of  the  municipality,  in  the  sense  that  the  legisla- 
ture cannot  authorize  the  same  to  be  used  for  a  public  purpose 
unless  it  makes  compensation  to  the  city  for  such  use.  In 
People  V.  Kerr,  supra,  Emott,  J.,  said :  "  The  title  (in  the 
streets)  thus  vested  in  the  city  of  New  York  is  as  directly  un- 
der the  power  and  control  of  the  legislature,  for  any  public 
purpose,  as  any  property  held  directly  by  the  state  or  any  pub- 
lic body  or  officers;  and  its  application  cannot  be  challenged 
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by  a  corporation  (the  city)  which,  in  respect  to  such  prop- 
erty, at  least,  is  a  mere  agent  of  the  sovereign  power  of  the 
people."  And  in  concurring,  Wright,  J.,  said  :  "  I  am  clearly 
of  the  opinion  that  the  city  corporation  has  no  property  in 
the  streets,  of  a  character  to  be  protected  by  the  constitutional 
limitation  on  the  right  of  eminent  domain." 

The  principle  deducible  from  these  authorities  is,  that  when 
property  is  acquired  by  the  exercise  of  the  right  of  eminent 
domain,  on  payment  of  its  value  from  the  public  funds,  or  by 
dedication  under  a  statute,  where  the  fee  to  the  soil  passes  out 
of  the  dedicator  over  the  use  of  such  property,  so  far  as  the 
municipal  corporation  is  concerned,  the  legislature  possesses 
unlimited  control.  It  is  immaterial  whether  the  fee  of  the 
street  is  in  the  public,  or  in  the  city  in  trust  for  the  public ;  as 
then  the  city  would  not  hold  the  fee  for  itself  or  its  inhabitants 
only,  but  for  the  public  generally,  including  its  own  inhab- 
itants ;  the  power  of  the  legislature  to  authorize  the  use  of  the 
same  by  a  railroad,  without  the  consent  of  the  city,  and  with- 
out compensation  to  it,  is  undeniable.  The  reason  is  plain. 
The  streets  are  not  the  private  property  of  the  corporation.  It 
owns  no  property  in  them,  in  the  sense  or  of  a  character  to  be 
protected  by  the  constitutional  limitation  on  the  right  of  em- 
inent domain.  It  results  as  a  consequence  of  the  unlimited 
power  of  the  legislature,  in  the  absence  of  special  restrictions, 
not  only  over  the  existence  of  the  municipality,  but,  while  it 
allows  it  to  exist,  over  its  streets  and  public  places  held  for  the 
use  and  benefit  of  the  general  public.  By  analogy,  these  prin- 
ciples of  the  law  are  alike  applicable  to  other  property  held  by 
the  city  for  the  general  public,  such  as  levees  or  public  land- 
ings. Unless  there  is  something  in  the  particular  facts  and 
circumstances  to  take  such  property,  devoted  to  public  use, 
out  of  these  general  principles, it  will  be  governed  and  controlled 
by  them. 

In  the  case  now  in  hand,  the  levee  was  unconditionally  ded- 
icated to  the  public  use  as  a  public  landing.  When  this  was 
done,  there  remained  in  the  dedicator  the  legal  title,  to  which, 
so  to  speak,  was  attached  and  vested  in  him   every  right  of 
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use  or  of  property  not  inconsistent  with  the  use  he  had  given 
to  the  public.  In  a  word,  it  may  be  used  for  the  use  to  which 
he  dedicated  the  property,  viz.,  as  a  levee  or  public  landing. 
Any  other  use  inconsistent  with  that  use  belonged  to  him.  To 
this  property,  thus  dedicated  to  the  public  use,  the  dominion  of 
the  legislature  attached,  but  its  power  over  it  is  not  supreme  ; 
it  might  regulate  its  use  or  promote  its  improvement,  but  it 
could  not  divert  or  subject  it  to  any  use  clearly  inconsistent 
with  the  purposes  of  its  dedication.  To  do  that  would  violate 
the  contract  of  dedication,  and  any  person  interested  would  be 
authorized  to  institute  proper  proceedings  to  enjoin  it.  Nor  is 
it  perceived  that,  so  far  as  regards  the  defendant  corporation, 
the  holding  of  the  title  by  it  in  trust  for  the  use  of  the  general 
public,  as  a  levee  or  public  landing,  makes  any  difference.  The 
corporation  holds  only  in  trust — in  subordination  to  the  con- 
tract of  dedication — for  the  use  of  the  general  public  as  a 
levee  or  public  landing.  The  city  does  not  own  it,  nor  can  it 
eell  or  dispose  of  it,  or  divert  it  to  any  private  use.  Such  a 
title  is  a  holding  for  a  public  use — is  public  property,  to  be 
used  in  subordination  to  the  use  for  which  it  is  dedicated — and 
is  not  private  or  municipal  property.  To  this  extent,  then,  it 
may  be  said  that  whatever  interest  or  estate  the  city  may  hold 
in  the  levee  is  essential  and  wholly  public,  and  not  private 
property,  and  that  the  city  in  holding  it  is  the  agent  or  trustee 
for  the  public,  and  not  a  private  owner  for  profit.  It  is  a 
title  conferred  on  it  by  the  dedication  for  the  benefit  of  the  pub- 
lic to  the  uses  granted,  and  not  of  private  ownership,  which 
comes  within  the  constitutional  limitation  on  the  right  of  em- 
inent domain.  It  results  that  the  legislature  may  regulate  its 
use,  or  devolve  it  upon  the  defendant  or  the  plaintiff  as  its 
agent,  in  conformity  with  the  purposes  of  the  dedication,  with- 
out the  consent  of  the  city  and  without  compensation  to  it. 
The  legislature  may,  therefore,  authorize  the  doing  of  the  things 
by  the  plaintiff  prescribed  by  the  act,  within  the  limitations 
indicated.  It  cannot  itself  do,  or  authorize  the  defendant  or 
plaintiff,  nor  can  either  of  them  do,  anything  to  divert  or  sub- 
vert the  use  to  which  the  levee  is  already  dedicated.  The  things 
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to  be  (lone  under  the  act  must  be  consistent  with  the  use  of  the 
levee  as  a  public  landing,  and  it  is  only  in  this  sense  that  the 
act  can  be  upheld. 

Are  the  things  authorized  to  be  done  under  the  act  clearly 
inconsistent  with  the  use  of  the  levee  as  a  public  landing  ?  As 
we  have  construed  the  act,  it  only  in  effect  purports  to  grant 
to  the  defendant — to  adopt  the  language  of  Mr.  Justice  Deady 
— "  The  right  to  improve  and  use  the  premises  as  a  public 
landing,  with  the  added  facility  of  direct  and  immediate  rail- 
way connection  therewith."  Now,  will  not  the  construction 
of  wharves  and  warehouses,  at  which  vessels  may  load  and 
discharge  cargo,  be  rather  an  improvement  of  its  use  as  a  levee 
or  public  landing,  than  its  subversion  as  such  ?  Are  not  these 
things,  in  fact,  necessary  and  essential  to  afford  proper  facilities 
to  the  public,  and  make  the  levee  of  any  value  and  benefit  as 
a  public  landing  ?  Are  they  not  in  accord  with  the  general 
purposes  for  which  the  property  was  dedicated  ?  Do  they  not, 
in  fact,  contribute  to  give  it  more  identity  as  a  public  landing, 
and  render  the  use  it  was  dedicated  to  serve  more  beneficial  to 
the  general  public? 

Nor  does  the  construction  of  a  depot  thereat,  in  connection 
with  the  railway,  subvert  or  destroy  its  use  as  a  public  landing, 
nor  is  it  inconsistent  therewith ;  but,  within  proper  limitations,  it 
may  tend  to  improve  and  make  the  use  of  the  levee,  as  such, 
more  beneficial.  "  A  landing  is  a  place  on  a  river,  or  other 
navigable  v/ater,  for  lading  and  unlading  goods,  or  for  the  re- 
ception and  delivery  of  passengers."  {StcUe  v.  Hajidallj  1 
Strobt.  111.)  "  It  is  either  the  bank  or  the  wharf,  to  or  from 
wliich  persons  or  things  may  go  from  or  to  some  vessel  in  the 
contiguous  waters."  {State  \,  Graham^  loliiclx.  810.  See  also» 
Coffin  V.  City  of  Portlands  sujrra,)  Now,  are  not  all  these 
tilings,  and  may  they  not  be  so  constructed — wharf,  warehouse 
and  depot — as  proper  incidents  to  a  j)ublic  landing,  which  ino- 
prove  and  faciliate  its  use,  extend  its  benefits  to  a  larger  pub- 
lic, and  make  it  more  suitable  for  the  accommodation  of  pas- 
sengers, and  the  stowing  and  shij)])ing  of  general  freight  ? 
The  legislature,  as  the  representative  of  the  general  public,  has 
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the  right  to  regulate  its  use  and  improve  the  same,  consistent 
with  the  purposes  of  its  dedication ;  and  it  may  do  this  directly, 
or  authorize  the  defendant  to  do  it  as  agent  of  the  state.  If, 
then,  these  structures  may  be  built  to  improve  the  landing,  and 
make  its  use  more  beneficial  to  the  general  public,  and  are  not 
inconsistent  with  the  use  to  which  the  levee  was  dedicated, 
what  right  in  this  property  of  the  city,  as  trustee,  is  affected, 
whicli  entitles  it  to  compensation,  or  to  be  protected  by  the 
constitutional  limitation  on  the  right  of  eminent  domain  ?  As 
Mr.  Justice  Deady  said :  "  As  Portland  has  no  *  pecuniary  '  or 
other  right  in  this  property,  except  as  trustee,  and  then  only 
60  far  as  the  legislature  may  provide  or  permit,  it  is  not  ap- 
parent what  claim  it  can  have  for  damages,  in  consequence  of 
the  appropriation  to  such  uses  and  purposes."  But  my  asso- 
ciates, while  not  disagreeing  as  to  this  result  on  the  theory  of 
condemnation,  suggest  and  think  that  it  was  the  intention  of  tho 
legislature,  by  the  act,  to  idemnify  the  city  for  any  improve- 
ments, money  expended  on  the  levee,  paid  out  on  same,  or  in- 
terest acquired  by  the  deeds,  (which  is  not  disclosed  by  tliis 
record)  as  damages ;  and  that  the  proceeding,  although  in  the 
form  of  condemnation,  is  for  this  purpose  ;  and  that  in  such 
case  the  state  has  aright  to  prescribe  such  conditions,  although, 
without  manifest  intention  to  indemnify,  the  result  would  be 
otherwise.  The  judgment  must  be  reversed,  and  the  cause  re* 
manded  for  further  proceedings. 


[Filed  November  29, 1S86.] 

GEORGE  THOMPSON  v.  IRA  HAWLEY. 

Specific  PuKPORaiANCB— Pleading— Nkw  Matter.— In  a  suit  for  speciflo 
perfonnance,  the  defendant  has  a  right  to  plead  in  bis  answer,  as 
new  matter,  a  contract  different  from  the  one  alleged  in  the  complaint, 
and  the  court  will  then  ascertain  from  the  evidence  which  was  the  real 
aii^reement. 

Sake— Decree. — In  such  case,  if  the  court  finds  the  agreement  alleged 
in  the  answer  to  be  the  real  agreement,  the  defendant  is  entitled  to 
a  decree  in  accordance  therewith. 


u 

199 

16 

251 

16 

282 

12* 

276 

19* 

84 

19» 

85 

200  Thompson  v.  Hawlet.  [Sup.  Ct 

Opinion  of  the  Court— Strahan,  J. 

Vbndob  akd  Viemdee — Good  and  Sufficiknt  Dexd — Wabrantt. — ^Where 
the  terms  of  a  coDtract  are  such  as  to  bind  the  grantor  to  convey 
by  good  and  sufficient  deed,  or  to  make  a  good  and  sufficient  conTeyance, 
he  can  only  perform  his  agreement  by  making  a  good  and  sufficient  title. 
But  where  it  appears  from  the  contract,  or  the  circumstances  accompany- 
ing it,  that  the  parties  had  in  view  merely  such  a  conveyance  as  will 
pass  all  the  title  which  the  vendor  had,  whether  defective  or  not.  thai  is 
all  the  vendor  can  insist  upon. 

Lake  County.  Defendant  appeals.  Beversed,  and  re- 
manded for  further  proceedings. 

Joshua  J.  Walton  and  John  Kdsay,  for  Appellant. 

Warren  Truitt  and  Wm.  .H.  Holmesy  for  Respondent. 

Strahan,  J. — This  is  a  suit  in  equity,  brought  to  enforce 
the  specific  performance  of  a  contract  to  convey  certain  lands 
situate  in  Lake  County,  Oregon.  The  complaint  alleges  in 
substance  these  facts :  ''  That  on  June  25th,  1880,  at  Silver 
Lake,  Oregon,  the  defendant  sold  to  the  plaintiff  the  real  prop- 
erty particularly  described,  and  agreed  to  and  with  the  plain- 
tiff that  upon  the  payment  of  $1,800,  with  interest  thereon  at 
10  per  cent,  per  annum  from  said  June  25,  1880,  the  said  sum 
being  the  purchase  price  of  said  land,  as  agreed  upon  by  said 
plaintiff  and  defendant,  said  defendant  would  execute  and  de- 
liver to  plaintiff  a  good  and  sufficient  deed,  that  would  con- 
vey to  the  plaintiff  the  title  in  fee  simple  to  said  land  ;  that  on 
said  25th  day  i»f  June,  1880,  the  plaintiff  did,  by  virtue  of  and 
under  the  said  sale,  enter  into  the  possession  of  all  the  above 
described  land,  and  ever  since  has  been,  and  now  is,  in  the  ac^ 
tual  and  exclusive  possession  of  said  land,  and  has  placed  per- 
manent improvements  thereon,  of  the  value  of  $250 ;  that  on 
June  11,  1884,  the  plaintiff  paid  to  the  defendant  the  full  sum 
of  $1,800,  together  with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  from  June  25th,  1880,  and  that  defendant 
received  the  same  in  full  payment  for  said  land  ;  and  that  said 
plaintiff  has  duly  performed  all  the  conditions  of  said  contract 
on  his  part  to  be  performed.  Tiiatthc  defendant,  though  fre- 
quently requested,  has  failed,  neglected  and  refused,  and  still 
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neglects  and  refuses  to  make,  execute,  or  deliver  to  the  plain- 
tiflf  any  deed  whatever  to  said  premises,  and  has  wholly  failed 
and  refused  to  convey  to  plaintiff  any  title  whatever  to  said 
land. 

The  defendant's  answer  is  as  follows : 

"  The  defendant  herein,  for  answer  to  plaintiff's  amended 
complaint,  denies  that  the  defendant  sold  the  prertiises  de- 
scribed in  plaintiff's  complaint,  particularly  described  as  the 
N.  E.  i  of  Section  8,  the  N.  W.  i  of  N.  W.  i  of  Section  9,  T. 
28  S.,  li.  14  E.,  Lake  County,  Oregon,  except  as  hereinafter 
alleged  in  defendant's  separate  and  further  answer. 

"  Denies  that  defendant  promised  or  agreed,  or  in  any  manr 
ner  undertook,  to  make  the  best  title  to  plaintiff  that  the  defend- 
ant could,  as  the  heir  of  Lyman  L.  Ilawley,  and  perfect  the 
same. 

'^  And  denies  that  he,  defendant,  promised  or  agreed  to  make 
any  title  to  said  premises,  except  as  hereinafter  alleged. 

"  Denies  that  defendant  did,  on  June  25, 1880,  or  at  any  oth- 
er time,  make,  or  execute,  or  deliver  to  plaintiff,  or  any  other 
person,  the  instrument  of  writing  set  out  in  plaintiff's  com- 
plaint. 

*^  Denies  that  said  instrument  of  writing  is  correctly  set  out 
in  plaintiff's  complaint. 

"  Denies  that  the  instrument  of  writing  signeil  by  this  de- 
fendant contained  the  words  '  and  perfect  same,'  or  was  intend- 
ed to  contain  the  same. 

"  Denies  that  defendant  promised  or  agreed  to  perfect  the 
same,  meaning  the  title  to  said  premises. 

"  Denies  that  said  instrument  in  writing  was  so  delivered  to 
plaintiff  as  evidence  of  the  sale  of  said  property  as  aforesaid, 
or  the  land  described  therein,  as  the  hay  ranch  belonging  to  the 
estate  of  Lyman  L.  Hawley,  except  as  hereinafter  alleged. 

'*  Denies  that  on  said  25th  of  June,  1880,  the  plaintiff,  by  vir- 
tue of  the  sale  above  set  forth,  entered  into  possession  of  said 
above  described  premises,  or  ever  since  has  been  in  actual  or 
exclusive  possession  of  said  land,  excepting  as  hereinafter  al- 
leged. 
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'^  Denies  thjit  defendant  has  failed  to  perform  the  conditions 
of  his  contract,  in  this  :  That  he  has  failed,  neglected  or  re- 
fused, or  still  neglects  or  refuses,  to  make  the  proof  of  recla- 
mation, or  pay  the  balance  of  the  purchase  price  for  said  land. 

"  Denies  that  there  was  ever  such  a  contract  made  or  enter- 
ed into,  between  plaintiff  and  defendant. 

''  Denies  that  defendant  agreed  or  promised  to  make  proof 
of  reclamation,  or  pay  the  balance  of  the  purchase  price  for  said 
land. 

**  Denies  that  defendant  has  wholly  failed,  or  neglected,  or  re- 
fused, or  still  neglects  or  refuses,  to  make  any  kind  of  convey- 
lince  to  the  plaintiff  of  any  title  whatever,  in  or  to  said  de- 
scribed lands. 

^*-  And  for  a  further  and  separate  answer  and  defense,  the  de- 
fendant alleges  that  on  or  about  the  25th  day  of  June,  1880, 
the  defendant  agreed  to  sell  to  the  plaintiff  a  certain  lot  of 
sheep,  being  1505  head,  at  $1.50  per  head,  and  all  his  right  and 
title  in  and  to  the  hay  ranch  of  Lyman  L.  Hawley,  son  of  de- 
fendant, together  with  certain  personal  property  as  follows: 
The  kitchen  and  household  furniture,  two  hea(l  of  cows,  two 
calves,  one  horse,  two  wagons,  set  of  harness,  mowing  machine, 
hay  rake,  forks,  and  other  tools  belonging  to  the  ranch,  and 
2,500  poles." 

Defendant  alleges  it  was  agreed  and  understood  by  and  be- 
tween plaintiff  and  defendant,  at  the  time  mentioned,  that  the 
defendant  would  make,  execute  and  deliver  to  said  plaintiff  a 
quit  claim  deed  to  said  premises,  and  that  plaintiff  could  make 
proof  of  reclamation,  and  pay  the  balance  of  the  purchase 
price  to  the  State  of  Oregon  ;  if  the  State  of  Oregon  held  the 
said  premises  as  swamp  and  overflowed  land. 

*'  Defendant  alleges  that  the  personal  property,  consisting  of 
the  kitchen  and  household  furniture,  two  cows  and  calves,  one 
horse,  two  wagons,  one  set  of  harness,  mowing  machine,  hay 
rake,  forks,  tools  and  2,500  poles,  which  were  turned  in  with 
the  ranch,  were  intended  to  pay  the  said  plaintiff  for  the  bal- 
ance due  the  State  of  Oregon  on  the  purchase  j)rice  of  said 
land;  and  the  said  personal  property  last  mentioned  was  turned 
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over  and  delivered  to  said  plaintiff  in  such  consideration,  and 
accepted  by  him. 

*'*'  That  said  personal  property,  as  delivered  to  said  plaintiff, 
i¥}\s  of  the  reasonable  value  of  $300 ;  that  at  the  time  of  mak- 
ing 8U(;h  sale  of  said  premises  the  defendant  was  offered  the 
sum  of  $2,000  for  the  same,  if  the  defendant  would  make  a 
warranty  deed  to  the  same. 

*'*'  The  defendant  alleges  that  said  plaintiff  wrote  the  said  bill 
of  sale  of  the  personal  property  and  memorandum  of  the  sale 
of  said  hay  ranch  set  up  in  plaintiff 's  complaint,  and  read  the 
saaie  to  this  defendant  in  the  presence  of  the  said  witnesses 
signed  thereto,  and  that  if  the  said  words  "  and  perfect  the 
same  "  were  written  in  said  instrument,  the  said  plaintiff  failed 
and  neglected  to  read  the  same  to  defendant,  or  that  defendant 
did  not  understand  the  same,  thereby  intending  to  deceive  and 
cheat  this  defendant.  That  defendant  did  not  read  said  instru- 
ment of  writing,  but  relied  wholly  upon  the  said  plaintiff  to 
write  the  same,  and  read  the  same  to  this  defendant. 

^*  Defendant  alleges  that  he  would  not  have  signed  the  said 
instrument  of  writing,  if  said  words  ^  and  perfect  the  same ' 
had  been  read  to  him ;  or  if  he  had  known  the  said  instrument 
of  writing  contained  said  words. 

'^  And  defendant  further  alleges,  that  before  the  said  con- 
tract was  consummated,  before  the  said  property  or  any  part 
thereof  was  delivered  to  plaintiffs,  and  before  the  said  plaintiff 
would  make  any  payment  on  said  contract,  the  defendant,  at 
the  special  instance  and  request  of  said  plaintiff,  made,  execut- 
ed and  delivered  to  plaintiff,  on  or  about  the  8d  day  of  July, 
1880,  a  bond  for  a  deed  for  said  premises.  That  the  said  de- 
fendant delivered  said  bond  to  said  plaintiff  on  or  about  the 
8d  day  of  July,  1880  ;  and  thereupon  the  said  plaintiff  made  a 
payment  on  said  contract  of  about  $2,000,  and  the  defendant 
then  and  there  delivered  the  said  personal  property  and  said 
real  estate  to  the  said  plaintiff. 

^^  That  the  said  bond  for  a  deed  to  said  premises  was  then 
and  there  read  over  and  accepted  by  said  plaintiff,  and  has 
licen  in  his  possession  ever  since  said  time,  and  is  now  in  his 
possession. 
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^'  That  the-said  bond  for  a  deed  to  said  premises  is  in  words 
and  figures  as  foUo'ws,  except  the  acknowledgment  thereto; 
and  the  defendant  has  no  copy  thereof,  the  same  being  in  the 
possession  of  said  plaintiff,  to  wit : 

"  Know  all  men  by  these  presents: 

"That  I,  Ira  L.  Hawley,  sole  heir  and  legal  representative 
of  the  estate  of  L.  L.  Hawley,  deceased,  of  the  county  of  Lane, 
State  of  Oregon,  am  held  and  firmly  bound  unto  Greorge 
Thompson,  of  the  county  of  Lake,  State  of  Oregon,  in  the 
sum  of  eighteen  hundred  dollars,  gold  coin  of  the  United 
States  of  America,  to  be  paid  to  the  said  George  Thompson, 
his  executors,  administrators  or  assigns,  for  which  payment 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors, 
and  administrators  firmly  by  these  presents.  Sealed  with  my 
seal,  and  dated  the  3d  day  of  July,  A.  d.  1880. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  obligor  shall,  on  or  before  tlie  third  day  of 
July,  A.  D.  one  thousand  eight  hundred  and  eighty-four,  make, 
execute  and  deliver  unto  the  said  George  Thompson — provided 
that  the  said  George  Thompson  shall  on  or  before  that  day 
have  paid  to  the  said  obligor  the  sum  of  $180  yearly  as  the 
annual  interest  upon  $1,800,  at  ten  per  cent.,  and  at  the  end  o{ 
four  years  from  this  date  the  sum  of  $1,800,  the  price  agreed 
to  be  paid  therefor — a  good  and  sufficient  conveyance,  with  full 
warranty  only  against  my  heirs,  executors  and  administrators, 
all  that  tract  of  land  belonging  to  the  estate  of  L.  L.  Hawley, 
deceased,  situate  in  the  county  of  Lake,  State  of  Oregon, 
bounded  and  described  as  follows,  to  wit :  The  N.  E.  J  of  Sec. 
8  and  N.  W.  i  of  N.  W.  i  of  Sec.  9,  T.  28  S.,  R.  14  E.,  contain- 
ing  200  acres :  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force.  (Signed)  Ira  Hawley. 
"  Done  in  the  presence  of : 

"  R.  B.  Hattox. 
"  J.  Knox." 

"  The  said  bond  for  a  deed  above  described  and  set  forth 
was  duly  acknowledged  before  R.  B.  Uatton,  county  clerk  of 
Lake  County,  Oregon,  but  that  the  defendant  has  no  copy  of 
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•aid  acknowledgment,  and  cannot  set  out  a  copy  of  the  same 
in  this  answer. 

"  That  the  said  last  mentioned  instrument  of  writing  contains 
all  the  terms  of  the  contract  for  the  sale  of  said  real  estate  be- 
tween the  plaintiff  and  defendant.  The  defendant  alleges  that 
he  has  fully  and  completely  executed  and  complied  with  the 
said  contract  set  forth  in  said  bond  for  a  deed." 

That  on  or  about  the  8d  day  of  January,  1885,  the  said  de- 
fendant made,  executed  and  duly  acknowledged  a  deed  of  con- 
veyance, conveying  to  the  said  plaintiff  all  the  right,  title  and 
interest  of  the  said  defendant  in  and  to  the  said  premises,  de« 
scribing  the  said  land  in  said  conveyance  as  the  N.  E.  i  of  Sec- 
tion 8,  and  N.  W.  i  of  N.  W.  J  of  Sec.  9,  T.  28  S.,  K.  14  E., 
containing  200  acres,  in  the  county  of  Lake,  State  of  Oregon. 

That  the  said  defendant,  through  his  agent,  Wm.  Lane,  ten- 
dered said  deed  of  conveyance  to  the  said  plaintiff  George 
Thompson,  at  Lake  County,  Oregon,  and  he,  the  said  George 
Thompson,  refused  to  accept  the  same. 

The  defendant  alleges  that  he  is  now,  and  has  been  at  all 
times  since  the  expiration  of  said  bond,  ready  and  willing  to 
comply  with  the  conditions  of  said  bond. 

That  a  deed  conveying  all  the  right,  title  and  interest  in  and 
to  said  premises  is  now  ready  to  be  delivered  to  said  plaintiff, 
executed  and  duly  acknowledged  according  to  law. 

The  defendant  further  alleges  that  at  the  time  of  delivering 
said  bond  to  plaintiff,  he  also  delivered  to  him,  plaintiff,  the 
receipt  from  the  State  of  Oregon  for  twenty  per  cent,  paid  on 
Faid  lands  by  said  L.  L.  Hawley,  deceased,  which  was  to  aid 
said  plaintiff  to  make  proof  in  acquiring  a  title  for  said  lands 
from  the  State  of  Oregon,  and  which  receipt  is  now  in  the  posses- 
sion of  said  plaintiff. 

All  of  the  foregoing  answer  included  in  quotation  marks 
was,  on  motion  of  the  plaintiff,  stricken  out,  and  the  cause 
having  been  tried,  the  plaintiff  obtained  a  decree  from  which 
this  appeal  is  taken.  The  propriety  of  the  ruling  of  the 
court  in  striking  out  defendant's  answer,  is  the  first  question 
demanding  attention.   That  the  defendant  had  a  right  to  plead 
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a  contract  in  his  answer  different  from  the  one  alleged  in  the 
complaint,  I  have  no  doubt.  It  is  new  matter,  constituting  a 
defense.  This  part  of  the  answer  presented  an  issue  that  was 
material.  If  the  contract  pleaded  in  the  answer  was  the  only 
contract  made  between  the  parties,  then  it  constituted  a  de- 
fense to  the  plaintiff 's  suit.  On  such  a  state  of  the  pleadings, 
the  trial  court  would  ascertain  from  the  evidence  which  was 
the  real  agreement,  and  enforce  it  accordingly.  The  defend- 
ant, by  his  answer,  having  submitted  to  specific  performance 
of  the  agreement  set  up  by  him,  is  entitled  to  a  decree  in  ac- 
cordance with  the  answer,  if  the  same  is  sustained  by  the  evi- 
dence. (Waterman  on  Spec.  Perf.,  Sec.  101;  Bradford  v. 
Union  Bank  of  Tennessee^  13  How.  69.)  Some  of  the  author- 
ities  hold  that  if  the  agreement  alleged  in  the  answer  is  the 
real  agreement,  the  suit  must  be  dismissed.  {Byrne  v.  Bo- 
maine^  2  Edward's  Ch.  445.)  But  I  think  the  other  the  better 
rule,  for  the  reason  that  the  litigation  is  terminated  more 
promptly  and  at  less  expense,  and  the  rule  seems  to  be  sup- 
ported by  the  better  authority. 

On  the  argument,  counsel  for  the  plaintiff  insisted  that  in 
case  of  an  executory  agreement  for  the  sale  of  real  property, 
the  law  implies  a  warranty  of  title,  and  that  the  terms  in  tiie 
agreement  requiring  a  good  and  sufficient  conveyance  bind  the 
vendor  to  convey  a  good  title  ;  and  cite  Burwell  v.  Jackson^  9 
N.  Y.  635.  I  have  also  examined  Cogan  v.  CboA,  22  >llnn. 
137,  and  Shreck  v.  Pierce^  3  Iowa,  350,  and  authorities  there 
cited.  Also  Porter  v.  Noyea^  11  Am.  Dec.  80,  and  note.  On 
the  other  hand,  counsel  for  appellant  contend  that  the  terms 
good  and  sufficienk  conveyancey  in  the  writing  set  up  in  the  an- 
swer, import  a  deed  which  shall  be  in  proper  form  to  pass  to 
the  grantee  whatever  title  the  vendor  had  at  the  time  of 
the  sale,  and  no  more.  And  they  cite  Gadey  v.  Price,  16 
Johns.  269 ;  Finney  v.  Ashley ^  15  Pick.  552  ;  Aiken  v.  /Sa?*- 
fordy  5  Mass.  494 ;  Parker  v.  Parmelee^  20  Johns.  130 ;  Brown 
v.  Covillaudy  6  Cal.  573 ;  Green  v.  Covillaud,  10  Cal.  322 ; 
Barrow  v.  Bispham^  11  N.  J.  119,  and  some  other  authorities. 
On  this  subject  the  earlier  authorities  are  in  conflict,  and  not 
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easily  reconciled.  It  seems  to  me  that  the  more  reasonable 
rule  is,  that  where  the  terms  of  the  contract  are  such  as  to 
bind  the  grantor  to  convey  by  good  and  suiBcient  deed,  or  to 
inuke  a  good  and  sufficient  conveyance,  he  can  only  perform 
his  agreement  by  making  a  deed  that  will  pass  a  good  title. 
But  if  it  clearly  appears  from  the  contract  itself,  or  from  the 
circumstances  accompanying  it,  that  the  parties  had  in  view 
merely  such  conveyance  as  will  pass  the  title  which  the  vendor 
had,  whether  defective  or  not,  that  is  all  the  vendee  can  claim 
or  insist  upon.  {Porter  v.  Noyes^  11  Am.  Dec.  30,  and  note, 
where  the  later  authorities  are  collated.)  By  the  terms  of  the 
contract  pleaded  by  the  defendant,  he  was  bound  to  make  '^  a 
good  and  sufficient  conveyance,  with  full  warranty  ordy  against 
my  heirs,  executors,  and  administrators."  If  this  was  the 
agreement,  it  bound  the  defendant  to  convey  such  title  as  he 
had,  and  which  conveyance  must  contain  the  covenants  men- 
tioned in  the  writing.  On  the  other  hand,  if  the  agreement  is 
as  set  out  in  the  complaint,  it  can  only  be  performed  by  the 
vendor's  making  and  delivering  a  deed  that  shall  vest  the  fee 
in  the  vendee.  Such  a  contract  requires  a  conveyance  that 
shall  be  good  in  form  and  good  in  substance,  and  that  shall 
vest  in  the  grantee  a  fee  simple  in  the  land  conveyed. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  The  defendant  may  apply  to  the  court 
below  for  leave  to  amend  his  answer,  if  he  shall  be  so  advised. 
The  other  judges  concur. 


[Filed  November  29, 1886.1 

WILLIAM  RAMSEY  v.  S.  B.  PETTENGILL. 

iLYnukiM  PROX  Jostice's  Coubt—  Review— Not  Concubbent.—  Where  the 

right  of  appeal  from  a  jadgment  of  ^  justice's  court  has  been  lost  by  lapse 

of  time,  a  writ  of  review  does  not  lie. 
BdUrott  V.  PhUlippi,  3  Or.  484,  and  Blanchard  v.  Bennett,  1  Or.  829,  overruled  ; 

and  Evans  v.  €%ri«tiafi,  4  Or.  975,  and  Sellere  v.  CUy  <tf  CorvaUis,  5  Or.  272, 

modified. 
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Josephine  County.     PluintifF  appeals.     AflSrmed. 

This  action  was  originally  brought  by  the  respondent  here 
in  a  justice's  court,  where,  after  an  answer  filed  by  the  appel- 
lant, judgment  was  rendered  for  Pettengill  for  the  amount 
claimed,  with  costs.  After  the  expiration  of  thirty  days  from 
the  rendition  of  the  judgment,  Ramsey,  defendant  in  the  jus- 
tice's court,  sued  out  a  writ  of  review,  which  was  dismissed  by 
the  circuit  court  ;  hence  the  appeal. 

Geo.  H.  Burnett^  for  Appellant. 

TF.  H,  Holmes  and  JB.  iV.  Hayden^  for  Respondent. 

Strahan,  J. — The  civil  code,  Section  575,  provides  :  "  The 
writ  shall  be  allowed  in  all  cases  where  there  is  no  appeal^  or 
other  plain,  speedy  or  adequate  remedy,  and  where  the  inferi- 
or court,  officer  or  tribunal,  in  the  exercise  of  judicial  func- 
tions, appears  to  have  exercised  such  functions  erroneously,  or 
to  have  exceeded  its  or  his  jurisdiction,  to  the  injury  of  some 
substantial  right  of  the  plaintiff,  and  not  otherwise.*^ 

In  construing  this  section  of  the  code,  the  course  of  judicial 
opinion  has  not  been  uniform  In  this  state.  One  case  decided 
that  appeal  and  review  were  concurrent  remedies.  (^Schirott 
V.  Phillippi^  3  Or.  484,  following  Blanchard  v.  Bennett^  1 
Or.  329.)  In  Evans  v.  Christian^  4  Or.  375,  this  court  held 
that  appeal  and  review  were  not  concurrent  remedies,  and  to 
that  extent  overruled  the  preceding  cases  on  that  subject.  In 
the  latter  case,  it  was  further  said  :  "  We  do  not  question  tho 
correctness  of  the  decision  of  the  court  in  Schirott  v.  PhiUippiy 
so  far  as  it  determined  the  real  question  in  that  case.  That 
was,  that  a  writ  of  review  might  issue  in  a  case  (otherwise 
proper)  when  the  right  to  an  appeal  once  existed,  but  had 
been  lost  by  lapse  of  time.  (^Millikin  v.  Iluher^  21  Cal.  166; 
The  People  v.  Iluher,  28  Cal.  115.)" 

I  have  examined  both  of  these  cases,  and  neither  of  them 
supports  the  doctriiie  stated.  The  first  holds  directly  the  re- 
verse.    In  that  case,  the  court  said :  "  If  there  was  an  appeal 
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in  this  case,  the  limitation  by  statute  of  the  right  to  bring  that 
appeal  within  one  year  does  not  make  it,  after  a  year  has 
been,  suffered  to  elapse  without  taking  an  appeal,  a  case  in 
which  there  was  no  appeal.  In  any  view  of  the  case,  there- 
fore, the  writ  was  improperly  issued."  Further :  "  If  it  was 
the  exercise  of  an  appellate  jurisdiction,  it  could  not  be  done 
by  the  proceeding  of  a  writ  of  certiorari  after  the  time  to  ex- 
ercise the  right  of  appeal  had  elapsed."  QMlllikin  y.  Fluber^ 
supra.^  In  the  second  case  cited,  the  court  appears  to  have 
decided  that  the  remedy  of  the  defendant  was  by  appeal,  and 
not  by  writ  of  review.  The  other  matter  stated  in  the  extract 
was  not  referred  to  or  noticed.  Subsequent  cases  in  California 
on  the  subject  show  that  this  court,  in  Evans  v.  Christian^ 
supray  misapprehended  the  real  point  in  Millikin  v.  Huher^ 
supra.  Thus,  in  Bennett  v.  Wallace^  43  Cal.  25,  it  is  said : 
i4  *  ♦  ♦  J5u|.  jj.  jg  insisted  that  as  the  time  limited  by  statute 
for  the  taking  of  the  appeal  has  been  suffered  to  elapse,  the 
case  has  thereby  become  one  in  which*  there  is  no  appeal,  and 
i;5  thus  brought  within  the  terms  of  the  statute  referred  to. 
This  view  is  answered  by  Millikin  v.  Huber^  21  Cal.  166.  The 
statute  was  intended  to  supply  a  remedy  where  none  existed 
in  the  first  instance,  and  not  to  supplement  one  lost  through 
the  laches  of  the  party  himself  J*^  (^Nevymanw.  Superior  Courts 
02  Cal.  5i5.)  It  thus  appears  that  the  rule  of  practice  sup- 
possed  to  have  been  sanctioned  by  this  court  in  Evans  v.  Chris- 
tian^ supray  is  not  supported  by  authority,  and  it  has  never 
been  satisfactory  to  the  bar;  and,  in  my  opinion,  it  Is  at  vari- 
ance with  the  true  construction  of  the  code.  If  an  appeal  Is 
given  by  law,  then  it  must  be  deemed  to  be  an  adequate  reme- 
dy j  and  a  party  aggrieved  must  avail  himself  of  it.  He  cannot 
be  suffered  to  neglect  this  remedy  until  he  has  lost  his  right  of 
appeal,  and  then  claim  that  he  has  thereby  gained  a  new  reme- 
dy by  his  laches.  The  law  favors  the  diligent,  but  we  have 
yet  to  learn  that  a  litigant  ought  to  be  rewarded  because  of 
his  negligence.  In  many  of  the  states,  the  right  to  the  writ  of 
certiorari  is  discretionary.  In  those  cases,  if  a  party  once  had 
a  right  of  appeal,  certiorari  Is  never  allowed  unless  his  failure 
XIV.   Obeg-14. 
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to  appeal  is  excused,  or  accounted  for  in  some  satisfactory 
manner.  (^Stateex  reL  v.  ITie  County  Court  of  Nodaway  Co.y 
80  Mo.  500;  Foe  v.  Machine  Works,  24  W.  Va.  517; 
Payne  v.  McCabe,  87  Ark.  SI 8;  Tilton  v.  Larimer  Co,  A, 
Assoc,  6  Colo.  288.)  I  concur  in  what  was  said  on  this  sub- 
ject by  the  Supreme  Court  of  Michigan,  in  Galloway  v.  Cor- 
hitt,  52  Mich.  460 :  "  This  court  has  heretofore  expressed  its 
disapprobation  of  tlie  practice  of  taking  advantage  of  teclinical 
errors  in  the  proceedings  before  justices  of  the  peace  by  the 
processes  of  certiorari,  thus  converting  what  was  designed  to 
be  a  speedy  and  inexpensive  court  for  the  trial  of  causes  into  a 
costly  and  dilatory  tribunal,  and  often,  in  its  practical  opera- 
tion, through  serious  delays,  defeating  the  ends  of  justice  ;  and 
we  are  of  the  opinion  that  except  for  errors  which  go  to  the  foun- 
dation of  the  action,  the  proper  remedy  is  by  appeal.  {Erie 
Pres.  Co,  V.   Witherspoon,  49  Mich.  377.) 

It  is  proper  to  say  in  this  connection  that  no  attorney  or  par- 
ty is  responsible  for  this  practice.  They  did  not  introduce  it, 
and  they  could  not  abolish  it.  It  owes  its  origin  entirely  to 
what  must  be  regarded  as  an  oversight  on  the  part  of  this  court ; 
and  as  long  as  that  rule  is  recognized  here,  it  must  be  expect- 
ed that  parties  will  avail  themselves  of  it.  Therefore  the  case 
of  Evans  v.  Christian,  supra,  and  other  cases  in  this  court 
which  hold  that  a  party  may  have  a  writ  of  review  in  cases 
where  he  once  had  a  right  of  appeal,  but  lost  it  by  lapse  of 
time,  or  neglected  or  omitted  to  avail  himself  of  it,  must  be  re- 
garded as  overruled.  The  writ  of  review  can  issue  "  where 
there  is  no  appeal  '* ;  but  where  the  right  of  appeal  once  exist- 
ed and  is  lost  by  lapse  of  time,  the  controversy  cannot  be  re- 
opened by  means  of  the  writ.  The  application  of  these  prin- 
ciples disposes  of  this  case.  Here  the  appellant  had  a  right  of 
appeal  from  the  judgment  of  the  justice  in  favor  of  Pettengill. 
He  did  not  avail  himself  of  that  right  within  the  time  limited 
by  law.  I  do  not  think  the  right  to  have  a  writ  of  review  ex- 
ists in  such  case. 

In  reaching  this  conclusion,  the  effect  of  Section  119  (Code, 
p.  478)  has  not  been  overlooked.    It  is  insisted  that  that  make^ 
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appeal  and  review  corcurrent  remedies,  and  that  a  party  can 
pursue  either  at  his  pleasure.  That  section  provides :  "  No  pro- 
vision of  this  act  in  relation  to  appeals,  or  the  right  of  appeal 
in  either  civil  or  criminal  cases,  must  be  construed  so  as  to 
prevent  either  party  to  a  judgment  given  in  a  justice's  court 
from  having  the  same  reviewed  in  the  circuit  court  for  errors 
in  law  appearing  on  the  face  of  such  judgment,  or  the  pro- 
ceeding connected  therewith,  as  provided  in  title  1,  chapter  7 
of  the  Code  of  Civil  Procedure."  That  title  authorizes  review 
**  when  there  is  no  appeal,"  and,  therefore,  section  119  must 
be  held  to  recognize  the  right  of  review  subject  to  that  limita- 
tion. As  I  understand  it,  Evans  v.  Christian^  supra^  and  Sel- 
lers v.  City  of  Coroallis^  6  Or.  272,  each  involved  this  con- 
struction of  section  119,  and  to  that  extent  they  are  approved. 
If  section  119  had  been  construed  to  give  a  general  right  of 
review,  as  now  contended  for  by  appellant's  counsel,  the  court 
could  not  have  reached  the  conclusion  which  it  did  in  those 
cases. 

It  follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  affirmed. 


[FHed  NoTomber  30, 18S6.] 

FEED  SCOTT  v.  THE  OREGON  RAILWAY  &  NAVI- 
GATION  COMPANY. 

Bailboads  —  NBGLiasNCB  —  Contributory  Nbolioence  —  Nonbiht.  —  The 
plaintiff,  an  experienced  switchman  and  catw;oupler,  while  in  the  em- 
ploy of  the  defendant  company,  was  injured  in  coapling  a  car  loaded  with 
railroad  iron  rails,  which  projected  beyond  the  platform  of  the  car.  The 
plaintiff  and  his  fellow-servants  in  the  defendant's  yard  each  had  the 
right,  when  a  car  was  received  so  loaded  as  to  render  it  dangerous  to  han- 
dle, to  report  the  fact  to  the  foreman  of  the  yard,  whose  duty  it  then  be- 
came to  adjust  the  load  so  as  to  render  it  safe.  The  latter,  at  the  time  of 
the  accident,  had  uncoupled  the  car  in  question  from  the  train  in  which  it 
had  arrived,  and  sent  it  to  the  plaintiff  to  be  coupled  to  other  cars,  and 
though  he  saw  that  the  rails  projected,  did  not  notice  that  they  projected 
so  far  as  to  render  the  car  unsafe  to  couple  ;  and  there  was  no  otlier  evi- 
dence of  notice  to  the  defendant  or  its  servants  of  the  dangerous  condi^ 
tion  of  the  load.  The  plaintiff,  as  the  car  approached  him,  observed  that 
the  rails  projected  (as  was  usually  the  case)  but  did  not  discover  that 
they  projected  so  far  as  to  render  them  dangerous.    Held : 
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That  the  eyidence  did  not  show  such  freedom  from  neglifi^ence  on  the 
part  of  the  plaintiff,  nor  such  negligence  on  the  part  of  the  company,  as  to 
render  it  liahle,  and  that  the  defendant's  motion  for  a  nonsuit  should 
have  been  granted.. 

8ame— ExTOA  Hazard.— In  this  class  of  cases  it  is  necessary  to  determine, 
before  a  recovery  can  be  bad,  that  the  risk  imposed  by  the  comiiany 
upon  the  employee  was  of  an  unusual  character  ;  and  where  the  company 
adopts  a  mode  of  doing  a  certain  kind  of  buniuess  more  dangerous  than 
some  other  mode  would  be,  and  its  employee,  knowing  the  fact,  contin- 
ues  in  its  employment,  and  acquiesces  in  such  mode,  he  cannot,  in  case 
of  injury,  claim  that  he  was  exposed  lo  danger  of  an  extroardinary  or  un- 
usual character. 

Bams.— A  party  haB  aright  to  contract  to  perform  any  lawful  business,  how- 
ever hazardous  it  may  be,  and  notwithstanding  it  is  rendered  more 
risky  than  it  otherwise  would  be,  by  the  manner  in  which  the  employer 
conducts  it ;  and  in  such  case  the  employee  takes  the  attendant  risk. 

Multnomah  County.     Defendant  appeals.     Reversed. 

C.  B.  Bellinger^  for  Appellant. 

-SI  0.  Bronaughf  for  Respondent. 

Thayer,  J. — The  respondent  commenced  an  action  against 
the  appellant,  to  recover  damages  for  an  injury  received  while 
in  the  appellant's  employ.  The  appellant  is  a  railway  corpo- 
ration, operating  a  railroad  in  the  State  of  Oregon,  and  was  in- 
corporated under  the  laws  of  the  state.  The  respondent  alleged 
in  his  complaint  that  on  the  13th  day  of  July,  1885,  he  was  in 
the  appellant's  employ  as  a  switch-tender  and  car-coupler  for 
hire,  at  Albina,  Multnomah  County,  Oregon,  and  so  remained  ia 
its  employ  up  to  the  time  of  the  commission  of  the  grievance  com- 
plained of;  that  on  the  13th  day  of  July,  1885,  the  appellant 
carelessly  and  negligently  received  into  its  custody  two  certain 
flat  cars  loaded  with  railroad  iron  rails,  which  rails  were  so 
carelessly  and  negligently  loaded  and  placed  upon  said  flat  cars 
prior  to  and  at  the  time  of  their  reception  by  appellant,  that 
the  ends  of  some  of  said  rails  protruded  over  the  draw-bars  of 
each  and  both  of  said  cars,  a  distance  of  two  and  one* 
half  to  three  feet,  and  which  thereby  greatly  increased  the 
danger  of  coupling  either  of  said  cars  when  it  became  necesssr 
ry  or  proper  to  couple  either  of  them ;  that  thereafter,  and  oa 
the  13th  day  of  July^  1885»  the  said  flat  cars,  so  carelessly  and 
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negligently  loaded,  in  the  dangerous  and  unsafe  condition  oc- 
casioned by  said  loading,  were  at  Albina,  and  were  by  appel- 
lant's agent  carelessly  and  negligently  detached  from  a  cer- 
tain locomotive,  and  started  down  an  incline  toward  a  certain 
box  car,  and  the  respondent  was  directed  and  required  by  the 
appellant's  agent  to  couple  said  cars  to  said  box  car  ;  that  the 
appellant  and  its  proper  officers  at  the  time  of  receiving  said 
flat  cars  so  loaded,  and  at  the  time  of  the  injuries  to  respond- 
ent, had  full  knowledge  of  the  dangerous  and  unsafe  condition 
of  said  flat  cars,  owing  to  their  being  so  negligently  loaded, 
and  of  the  negligent  and  careless  loading  thereof  ;  that  respond- 
ent was  wholly  ignorant  of  the  manner  in  which  they  were 
loaded,  and  of  the  dangerons  condition  for  coupling  them  in 
which  they  were ;  and  that  in  attempting  to  couple  the  same 
to  said  box  car,  as  required,  and  whilst  in  the  exercise  of  due 
caution,  or  without  negligence  or  fault  of  respondent,  his  left 
hand  was  caught  between  one  of  said  protruding  railroad  iron 
rails  and  the  said  box  car,  and  his  hand  so  crushed  as  to  render 
amputation  of  the  second  and  third  fingers  of  the  left  hand 
necessary,  and  the  same  were  amputated.  These  allegations 
were  followed  by  the  usual  allegations  of  sickness  and  suffer- 
ing, the  deprivation  of  the  use  of  the  other  fingers  upon  said 
hand,  the  inability  to  pursue  his  calling  as  a  switchman  and 
ear-coupler,  and  an  allegation  that  by  reason  of  the  said  inju- 
ries he  had  been  damaged  in  the  sum  of  $7,000. 

The  appellant  controverted  the  allegations  of  carelessness 
and  negligence  upon  its  part  in  the  affair,  and  imputed  the  in- 
jury to  the  carelessness  of  the  respondent,  and  tendered  an  issue 
upon  all  the  allegations  touching  the  liabilit}'.^  The  action  was 
tried  by  a  jury,  and  the  following  evidence  and  facts  were  sub- 
mitted to  them  by  the  respective  parties,  and  proceedings  had 
on  the  trial. 

The  plaintiff,  to  sustain  the  issues   on  his  part,  offered  him 
self  as  a  witness,  and  being  first  duly  sworn,  testified  in  sub- 
stance as  follows  :     "  My  name  is  Fred  Scott,  and  am  plaintiff 
in  this  action.     My  business  is  switchman  and  car-coupler ;  I 
have  followed  that  business  for  fifteen  years.     I  have  been  in 
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the  defendant's  employ  for  two  and  a  half  years  in  Albina, 
Oregon,  as  car-coupler  and  switchman,  and  was  at  work  for 
the  defendant  in  that  capacity  on  the  day  and  at  the  time  I  i-e- 
ceived  the  injury  to  my  hand.  We  commenced  work  at  seven 
o*clock  on  that  morning,  and  not  long  after  we  began  we  went 
with  the  switch  engine  up  to  East  Portland  to  meet  the  pay- 
master, and  brought  him  down  to  Albina.  The  morning  was 
clear  and  pleasant.  We  were  making  up  a  transfer  train  for 
the  Northern  Pacific  Railroad;  we  were  making  up  this  train 
on  track  number  nine.  There  were  three  or  four  loaded  box 
cars  standing  on  track  number  nine.  The  cars  we  used  to 
make  up  the  transfer  train  had  come  over  the  defendant's  rail- 
road from  Wall  ul  a  J  and  were  standing  on  the  track  where  they 
were  left  when  they  came  in.  The  cars  were  cut  off  from 
those  trains  and  hauled  out  by  the  switch  engine,  and  thea 
kicked  back  upon  the  switch  track,  where  they  were  to  be 
used.  A  box  car  with  air  brakes  had  been  kicked  back  by  the 
switch  engine  on  track  number  eight,  and  it  was  moving  slowly 
along,  and  I  was  following  it  up  to  encourage  it  along.  I  looked 
and  saw  three  flat  cars  loaded  with  railroad  iron  rails  had  been 
kicked  upon  number  nine,  and  were  coming  back  towards  the 
box  cars  standing  on  that  track,  and  were  moving  faster  than 
the  car  I  was  following.  These  flat  cars  were  to  be  coupled 
to  the  box  cars  on  number  nine,  to  make  the  transfer  train.  I 
had  walked  about  a  car  length  to  get  from  number  eight  to 
where  I  coupled  the  flats  to  the  box  car.  I  saw  the  flat  cars 
were  loaded  with  railroad  iron  rails,  and  that  they  projected 
over  the  end  of  the  car,  as  railroad  iron  mostly  does.  I  could 
not  see  how  farf  as  they  were  coming  towards  me,  but  I  did 
not  think  they  stuck  over  that  far.  When  I  first  saw  them, 
the  flat  cars  were  about  three  car  lengths  from  me.  One  can- 
not stand  up  and  couple  flat  cars  loaded  with  iron.  It  is  liable 
to  shift  its  place,  slide  forward,  and  crush  him.  I  stooped 
<lown  to  couple  the  cars,  so  as  to  get  my  body  and  head  below 
the  projecting  iron  and  out  of  the  way  of  it.  As  the  car  carae 
back  the  iron  passed  over  my  head  ;  it  struck  my  hat  and 
pushed  it  down  over  my  eyes,  and  I  took  my  left  hand  to  re- 
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place  my  hat.  As  soon  as  I  did  that  I  put  up  my  left  hand  and 
took  jiold  of  the  round  iron  step  near  the  bottom  of  the  end  of 
the  box  car  to  which  the  others  were  to  be  coupled,  and  while 
there  I  felt  a  cold  sensation  in  mj  left  hand,  and  when  I  got 
out  after  coupling  the  cars  I  found  my  second  and  third  fingers 
on  my  left  hand  had  been  caught  between  the  end  of  the  rail 
and  the  step  I  had  hold  of,  and  crushed.  I  had  to  take  hold 
of  this  step.  There  was  nothing  else  I  could  take  hold  of 
to  steady  myself  by,  when  I  stooped  to  make  the  coupling. 
There  was  no  stay  chains  nor  any  brake  at  the  end  of  the  box 
car.  I  could  not  safely  make  the  coupling  without  stooping 
down,  and  I  had  to  hold  on  to  something  to  steady  myself  a:^ 
I  stooped.  If  there  had  been  any  truck  chains  or  any  brake 
chains  that  I  eould  have  held  on  to,  I  need  not  have  taken  hold 
of  the  iron  rod  on  the  end  of  the  box  car ;  in  that  case  I  would 
not  have  been  hurt.  These  cars  usually  have  stay  chains  and 
brakes,  but  this  car  did  not  have  them.  I  had  been  coupling 
these  flat  cars  loaded  with  railroad  iron  before  this,  and 
had  probably  coupled  twenty  cars  loaded  with  such  rails  with- 
in the  preceding  three  or  four  weeks.  The  iron  all  projected  over 
the  end  of  the  car,  more  or  less.  The  flat  cars  came  back  against 
the  box  cars  standing  on  the  track,  and  forced  the  box  cars  back 
a  few  steps,  and  I  had  to  walk  two  or  three  feet  after  they 
struck,  to  keep  up  with  them  and  make  the  coupling.  I  think 
the  round  or  step  on  the  box  car  was  pretty  low  down.  I  think 
it  was  about  six  inches  above  the  bottom  of  the  car.  When 
you  couple  a  flat  car  loaded  with  these  iron  rails  you  must  take 
care  of  yourself.  There  are  no  men  in  the  yard  whose  bus- 
iness it  is  to  look  after  the  loading  of  the  iron.  I  have  on  one 
or  two  occasions  assisted  the  conductor  of  the  switch  engine, 
and  other  men  working  in  the  yard  with  me,  to  fix  the  loads 
of  railroad  iron.  We  did  it  by  placing  a  piece  of  lumber 
against  the  end  of  the  box  car,  and  then  having  the  switch  en- 
gine push  the  flat  car  back  until  the  rails  struck  the  timber,  in 
this  way  pushing  the  iron  back  even  with  the  end  of  the  flat 
car.  I  do  not  know  how  I  could  make  a  living  now.  I  could 
not  do  anything.     I  could  not  set  a  brake.     I  would  not  risk 
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my  life  with  that  hand.  My  wages  were  from  ?30  to  $75  per 
month.  Ed.  Magoon  is  general  yard  master.  He  was  not  at 
the  office  that  morning.  He  employed  and  discharged  the 
men.  I  never  noticed  these  cars  before  I  coupled  them.  I 
looked  at  them  after  I  got  my  hand  hurt.  There  is  danger 
to  every  man's  hand  who  couples  cars." 

It  appears,  also,  from  the  bill  of  exceptions  that  the  railroad 
iron  rails  upon  said  car,  by  which  plaintiff  was  hurt,  projected 
for  a  distance  of  two  and  a  half  or  three  feet  over  and  beyond 
the  end  of  the  car  where  plaintiff  attempted  to  make  the 
coupling  ;  that  iron  rails  loaded  upon  flat  cars  frequently  pro- 
trude beyond  the  end  of  the  car  as  much  as  from  ei<i:liteeQ 
to  twenty  inches,  and  plaintiff  and  said  other  witnesses  had 
frequently  coupled  such  other  cars,  but  had  never  coupled 
cars  where  the  iron  projected  as  far  as  this  iron  did  by  which 
plaintiff  was  hurt ;  that  the  space  between  the  cars  when 
coupled  and  relaxed  is  about  two  and  one-half  feet,  but  that 
the  draw  bars  or  bumpers  contain  strong  springs,  which  at  the 
moment  of  meeting,  when  the  cars  collide  to  be  coupled,  give 
way,  and  allow  the  cars  to  approach  within  about  two  feet  of 
each  other,  and  then  rebound  and  throw  the  cars  apart  to 
about  the  distance  of  two  and  one-half  feet ;  that  the  end  of 
the  iron  rails  by  which  plaintiff  was  hurt  struck  the  end  of  tiie 
box  car  at  the  point  where  the  plaintiff's  hand  was  resting, 
with  such  force  as  to  bend  and  crush  the  iron  rod  or  step  to 
which  plaintiff  was  holding  up  against  the  end  of  the  box  car, 
mashing  the  end  of  the  car,  and  so  mutilating  plaintiff's  hand 
as  to  necessitate  the  amputation  of  the  two  middle  fingers  close 
up  to  his  hand,  rendering  the  little  finger  stiff,  so  that  it  can- 
not be  bent,  and  is  useless,  and  the  front  or  index  finger  can 
scarcely  be  bent  sufficiently  to  touch  the  end  of  the  thumb. 
Medical  witnesses  testified  that  such  anchylosis  or  stiffness  of 
said  two  remaining  fingers  is  permanent. 

Plaintiff  also  testified  that  he  knew  nothing  of  the  condition 
of  the  loading  upon  said  flat  car  by  which  he  was  injured  un- 
til after  he  was  hurt.  That  he  had  not  been  on  the  part  of 
the  y:ird  where  said  flat  car  w^as  left  the  evening  before,  after 


Nov.  1886.]         Scott  v.  0.  B.  &  K  Co.  217 

Opinion  of  the  Court— Thayer,  J. 

said  car  was  brought  into  the  yard,  and  had  not  had  any  op- 
portunity of  observing  how  it  was  loaded  until  after  he  was 
hurt  by  it. 

Plaintiff  testified  that  in  stooping  into  a  squatting  position, 
so  as  to  couple  the  flat  cars  so  loaded,  the  coupler  had  to  look 
out  that  his  head  is  low  enough  to  allow  the  projecting  rails 
to  pass  over  it ;  and  that  it  is  customary  to  grasp  the  stay- 
chain  or  break-beam  of  the  stationary  car,  in  order  to  assist  the 
coupler  to  move  along  with  the  cars  when  the  collision  occurs, 
so  as  to  prevent  being  run  over  by  the  moving  cars. 

Plaintiff  also  testified  that  he  had  no  other  vocation  than 
that  of  a  car-coupler,  which  he  has  followed  ever  since  he 
was  grown,  and  that  he  cannot  now  safely  follow  that  voca* 
tion  without  risking  his  life,  for  want  of  use  of  the  injured 
hand,  with  which  to  grasp  to  some  support  to  help  himself 
along,  and  prevent  being  run  over  by  the  cars  at  the  time  of 
coupling  them.  He  also  testified  that  in  following  his  voca- 
tion in  defendant's  yard,  he  was  under  the  authority  and  con- 
trol of  the  foreman  of  the  switch  engine,  and  worked  where 
and  as  he  was  directed  by  such  foreman  to  work ;  and  that 
paid  foreman  had  authority  to  report  him,  plaintiff,  to  the 
yard-master,  if  plaintiff  failed  or  refused  to  obey  said  foreman's 
orders;  and  that  said  foreman  was  in  charge  of  the  engine  that 
moved  back  toward  plaintiff,  to  be  coupled  by  him,  the  flat 
car  by  which  plaintiff  was  injured.  But  the  plaintiff  received 
no  direction  to  couple  the  particular  cars  when  he  was  injured. 

Plaintiff  also  testified  that  the  danger  to  a  man's  hand  in 
coupling  cars  arises  from  the  liability,  if  he  is  not  careful,  of 
having  his  hand  caught  between  the  bumpers  when  inserting 
the  coupling  link. 

The  plaintiff  also  offered  Frank  Bigelow  as  a  witness  in  his 
behalf,  who,  upon  being  duly  sworn,  testified  in  substance  that 
he  was  foreman  of  the  switch  engine  upon  the  Albina  yard  at 
the  time  of  the  accident ;  that  his  gang  consisted  of  him- 
self, the  plaintiff,  and Emerick  ;  that  they  all  worked 

together;  that  each  man  knew  what  he  had  to  do,  and  went 
to  work,  doing  it  without  speaking  to  one  another ;  that  he 
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did  various  kinds  of  work — sometimes  coupled  cars,  and 
sometimes  attended  to  the  switch ;  that  if  a  car  came  into  the 
yard  to  be  handled,  so  loaded  that  it  was  dangerous  to  the 
employees  to  handle  it,  an  employee  was  at  liberty  to  report 
the  fact  to  the  yard-master,  and  refuse  to  handle  the  car  until 
it  was  properly  loaded  ;  that  the  men  in  his  gang  could  either 
report  tlie  fact  directly  to  the  yard-master  or  to  him,  the  wit- 
ness, who  would  do  so ;  that  if  his  attention  was  called  to  a 
car  so  loaded,  he  would  order  it  side-tracked,  and  report  the 
fact  to  the  yard-master ;  that  the  flat  car  in  question  had 
come  in  the  evening  before,  over  the  Northern .  Pacific  lines, 
loaded  in  the  same  condition  as  it  was  at  the  time  of  the  ac- 
cident, coupled  to  a  box  car  at  the  same  end  coupled  by  the 
plaintiff  at  the  time  of  the  injury  ;  that  the  witness  uncoupled 
said  flat  car  from  the  box  car  without  difficulty  ;  that  he  did 
not  notice  that  the  rails  projected  so  as  to  make  it  unsafe  or 
difficult  to  couple  or  uncouple  the  same  ;  that  there  was  two 
or  three  inches  space  between  the  rails  and  the  box  car  to 
which  it  was  coupled  at  the  time  he  uncoupled  said  car. 

The  plaintiff  having  rested  his  cause,  the  defendant  moved 
for  a  nonsuit,  upon  the  ground  that  there  was  no  evidence  suf- 
ficient to  be  submitted  to  the  jury ;  which  motion  was  denied  by 
the  court,  to  which  ruling  defendant  duly  excepted. 

The  defendant,  to  sustain  the  issues  on  his  part,  offered  Ed. 
Magoon  as  a  witness,  who  being  duly  sworn,  testified  that 
prior  to  and  at  the  time  of  the  accident  he  was  general  yard- 
master  at  the  company's  yard  at  Albina,  where  the  accident 
occurred ;  that  he  employed  and  discharged  the  men  working 
upon  the  yard,  including  switchmen,  brakemen,  and  car-coup- 
lers; that  no  one  else  had  authority  to  do  so  ;  that  if  cars  were 
improperly  loaded,  pr  loaded  so  as  to  make  it  unsafe  for  those 
employed  in  handling  them,  any  of  the  employees  had  a  right 
to  report  the  fact  to  him,  when  it  was  usual  to  order  it  side- 
tracked until  the  load  could  be  adjusted  into  proper  position ; 
that  no  complaint  was  made  to  him  at  any  time  that  the  flat 
cars  in  question  were  not  properly  loaded;  that  it  was  not  the 
duty  of  witness  to  examine  with  reference  to  the  way  cars  are 
loaded,  unless  they  are  reported  to  him. 
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There  was  no  evidence  in  the  case  tending  to  prove  that  any- 
one had  made  any  complaint,  or  given  any  notice  that  the  car  in 
question  was  improperly  loaded,  or  any  other  evidence  than  that 
lierein  set  out,  tending  to  show  the  relation  in  which  plaintiff 
btood  to  the  other  employees  of  defendant ;  nor  was  there  any 
other  evidence  introduced  on  the  trial  tending  to  prove  negli- 
gence on  the  part  of  the  defendant  than  that  herein  set  out, 
nor  other  evidence  tending  to  show  that  plaintiff  was  acting 
under  direction  or  orders  of  any  one  at  the  time  of  the  injury  ; 
nor  was  there  any  evidence  herein  contained  of  injury,  or  tend- 
ing to  prove  damages  sustained  by  the  plaintiff. 

After  the  evidence  was  closed,  the  court  proceeded  to  instruct 
the  jury,  and  among  other  instructions  gave  the  following : 

2.  *'  A  railroad  company  agrees,  when  it  employs  a  man  to 
work  for  it,  that  it  will  furnish  him  with  reasonable,  safe  and 
convenient  implements,  machinery  and  instrumentalities,  with 
which  to  perform  his  duties.  If  he  fails  in  this,  and  the  em- 
ployee is  injured  on  that  account,  and  without  fault  of  his 
own,  the  company  is  liable." 

4.  ^*  It  is  the  duty  of  the  railroad  company  to  take  proper 
care  that  railroad  iron  loaded  upon  the  flat  cars  does  not  project 
so  far  beyond  the  end  of  its  cars  as  unreasonably  and  unnecessa- 
rily to  endanger  the  lives  and  limbs  of  its  employees  engaged 
in  coupling  such  cars,  who  have  nothing  to  do  with  loading 
them,  and  have  not  ampl^  opportunity  to  judge  of  such  danger 
before  attempting  to  couple  them." 

5.  "  If  a  railroad  company  makes  it  the  duty  of  a  switch- 
foreman  upon  its  yard  to  see  that  railroad  iron,  arriving  upon 
the  yard  in  flat  cars,  does  not  project  so  far  beyond  the  end  of 
the  cars  that  they  cannot  be  safely  and  conveniently  handled 
and  coupled,  and  another  employee  of  tly5  company,  whose 
businesrs  it  is  to  couple  cars  upon  the  yard,  is  placed  by  the 
company  under  the  authority  and  subject  to  the  orders  of  such 
foreman,  if  the  foreman  neglect  that  duty,  and  thereby  the  em- 
ployee engaged  in  coupling  such  cars  is  injured,  without  con- 
tributory negligence  on  his  part,  such  negligence  of  the  fore- 
man is  the  negligence  of  the  company,  for  which  it  is  liable  to 
the  party  injured." 
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These  several  instructions  were  excepted  to  at  the  time  giv- 
en, and  are  now  relied  on  as  error.     Also  the  following  one  : 

17.  "They,  the  defendants,  are  just  as  responsible,  if  the 
cars  were  brought  there  from  the  Northern  Pacific  Railroad, 
and  arrived  there  improperly  loaded,  as  though  they  had  load- 
ed them  themselves.  It  is  the  duty  of  the  company  to  provide 
for  the  safety  of  the  employees.  They  cannot  escape  the  duty 
by  showing  that  they  have  employed  no  one  to  look  after  the 
safety  of  employees." 

The  court,  in  its  instructions  to  the  jury  in  regard  to  the 
damages,  instructed  them  that  they  might  take  into  considera- 
tion loss  of  time  of  the  respondent  on  account  of  the  injury, 
physical  suflPering  he  had  endured,  mental  suffering,  pain  suf- 
fered hereafter,  and  suffering  on  account  of  being  maimed. 
The  appellant's  counsel  claims  that  this  instruction  includes 
too  many  items  of  damage.  After  the  court  had  given  the 
instructions  to  the  jury,  the  appellant's  counsel  prayed  certain 
instructions,  including  the  following: 

"  If  the  plaintiff  had  the  same  or  equal  means  of  knowledge  as 
the  defendant,  or  its  superinte^ident  or  vice-principal,  and  saw,  or 
was  in  such  a  position  that  he  could  have  seen,  if  he  had  used  or- 
dinary care  to  look,  the  condition  of  the  iron  rails  as  they  pro- 
truded over  the  car  at  the  time  he  was  about  to  couple  the  flat 
car  containing  tlie  rails  to  the  box  car  ;  and  if  he  knew,  or  was 
in  a  position  to  know,  that  it  was  dangerous  to  make  the  coup- 
ling— if  it  was  dangerous — and  might,  if  he  chose,  have  refused 
to  do  it ;  if  he  then  voluntarily  did  the  work,  he  took  the  risk 
upon  himself;  and  if  he  received  any  injury  and  was  damaged, 
he  cannot  recover  for  it  in  this  action  ;  and  your  verdict  should 
be  for  the  defendant." 

"  The  fact,  if  it  is  a  fact,  that  the  box  car  was  not  provided 
with  safety  chains,  brake-bars,  or  other  means  of  holding  to  by 
persons  engaged  in  coupling  cars,  with  which  cars  are  usually 
provided,  cannot  be  considered  by  you  in  determining  whether 
the  flat  car  in  question  was  properly  loaded." 

The  cause  having  been  submitted  to  the  jury,  they  returned 
a  verdict  for  the  respondent  for  $6,500 ;  upon  which  the  judg- 
ment appealed  from  was  entered. 


Nov.  1886.]  Scott  v.  O.  R.  &  N.  Co.  221 

Opinion  of  the  Court— Thayer,  J. 

I  have  set  out  the  bill  of  exceptions  in  full,  for  the  reason  that 
the  denial  of  the  motion  for  a  nonsuit  is  made  a  ground  of  error. 
That  ruling,  and  giving  and  refusing  the  instructions  as  before 
mentioned,  are  the  only  questions  presented  for  consideration. 
The  first  matter  to  be  considered  is,  whether  the  evidence,  as 
shovvn  by  the  bill  of  exceptions,  proved  a  cause  suflScient  to  be 
submitted  to  the  jury.  It  would  not  certainly  be,  unless  it 
tended  to  prove  that  the  appellant  was  guilty  of  negligence,  in 
the  affair  in  which  the  respondent  wjis  injured,  and  that  such 
negligence  was  the  immediate  and  proximate  cause  of  the  in- 
jury; and  does  not  show  that  the  respondent  was  guilty  of 
negligence  contributing  to  it.  The  respondent  was  not  requir- 
ed to  show  affirmatively,  in  order  to  recover,  that  he  was  free 
from  negligence  upon  his  part ;  yet  if  it  appear  from  his  own 
proof,  offered  for  the  purpose  of  establishing  the  appellant's 
negligence,  that  he  was  also  guilty  of  negligence,  but  for 
which  the  injury  would  not  have  been  received,  it  would  be 
fatal  to  his  recovery.     (^Grant  v.  Baher^  12  Or.  329.) 

The  only  negligence  that  could  have  been  chargeable  to  the 
appellant,  was  in  attempting  tO*  transfer  the  flat  cars  without 
adjusting  their  freight.  It  certainly  was  not  responsible  for  the 
manner  in  which  they  had  been  loaded;  nor  was  it  in  fault  in 
receiving  those  cars  into  its  custody,  even  if  the  ends  of  some 
of  the  iron  rails  did  protrude  over  the  draw-bars  of  the  cars. 
It  was  not  unlawful  or  negligent  on  the  part  of  the  appellant  to 
receive  them  in  that  condition,  as  it  may  have  contracts  with  the 
Northern  Pacific  Rail  Road  Co.,  or  whatever  company  it  receiv- 
ed them  from,  that  it  would  receive  them  in  the  condition  in 
which  they  might  arrive.  The  respondent  could  not  justly  com- 
plain of  that.  The  appellant's  fault,  if  it  committed  any  fault, 
was  in  undertaking  to  transfer  these  cars  without  first  putting 
the  iron  rails  in  such  a  position  as  not  to  enhance  the  danger  in 
coupling  them  with  other  cars;  and  the  charge  in  the  complaint, 
of  negligence  upon  the  part  of  the  railroad  company  in  the 
affair,  must  be  confined  to  this  single  act. 

Nor  is  the  question  of  the  obligation  of  a  railroad  company 
to  furnish  its  employees  with  "  reasonable,  safe  and  conven- 
ient implements,  machinery  and  instrumentalities  with  which 
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to  perform  their  duties,"  involved  in  the  case.  It  was  not 
made  by  the  pleadings,  nor  does  it  arise  upon  the  evidence ; 
and  cannot,  as  I  am  able  to  discover,  have  any  application 
whatever  to  the  case.  The  respondent  did  not  use  articles  in- 
cluded under  such  designation  in  the  performance  of  his  du- 
ties. He  was  a  switchman  and  car-coupler;  and,  so  far  as  ap- 
pears, did  not  use  implements  and  appliances  in  that  employ- 
ment aside  from  the  coupling  apparatus.  When  he  engaged  in 
the  company's  service  in  that  capacity,  he  assumed  all  the  or- 
dinary risk  incident  thereto ;  and  unless  the  company  subjected 
him  to  unnecessary  danger  it  was  not  liable.  This  was  the 
gist  of  the  action,  and  he  had  no  right  to  have  his  oise  sub- 
mitted to  the  jury  without  first  proving  that  the  company  did 
subject  him  to  extraordinary  risks  in  the  affair,  and  that  his 
injuries  were  received  as  the  direct  consequence  thereof.  In 
order,  therefore,  to  determine  whether  the  respondent  proved 
a  case  sufficient  to  be  submitted  to  the  jury,  we  must  ascertain 
whether  the  evidence  was  sufficient  to  establish  the  fact  that 
the  appellant  imposed  upon  him  such  a  risk. 

According  to  the  evidence,  as  will  be  seen  from  its  inspec- 
tion, the  appellant's  business  of  coupling  cars  and  making  up 
trains,  at  the  Albina  yard,  where  the  accident  occurred,  was  at 
the  time  of  it  in  charge  of  Frank  Bigelow,  the  respondent,  and 
one  Emerick,  the  former  of  whom  was  foreman  of  the  gang,  aa 
they  were  termed,  and  had  the  general  direction  of  the  work; 
but  that  each  had  the  right,  when  a  car  came  into  the  yard  to 
be  handled,  so  loaded  that  it  was  dangerous  for  the  employees 
to  handle  it,  to  report  the  fact  to  the  yard  master,  and  refuse 
to  handle  it  until  the  load  was  adjusted ;  that  Bigelow,  the  fore- 
man, on  the  morning  of  the  accident,  uncoupled  the  car  in 
question  from  a  box  car,  and  sent  it  and  two  other  flat  cars 
along  one  of  the  tracks  of  the  yard  toward  some  box  cars  stand- 
ing upon  that  track,  to  which  they  were  to  be  coupled  ;  that 
the  said  flat  cars  were  uncoupled  from  the  box  car  without 
difficulty,  and  that  the  foreman  did  not  notice  that  the  rails  pro- 
jected so  as  to  make  it  unsafe  to  couple  or  to  uncouple  it; 
that  the  respondent  was  about  a  car  length  from  the  place  of 
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the  accident,  when  he  saw  the  three  flat  cars  coming  towards 
the  box  cars  to  which  they  were  to  be  coupled ;  that  he  saw- 
that  the  flat  cars  were  loaded  with  railroad  iron  rails,  which 
projected  over  the  end  of  the  car ;  but  could  not  see  how  far 
they  did  project,  and  did  not  think  that  they  projected  as  far 
as  they  did  ;  that  railroad  iron  rails  mostly  project  over  the  end 
of  the  can  and  they  are  liable  to  shift  their  place  and  slide  for- 
ward in  coupling  the  car  upon  which  they  are  loaded;  that  the 
respondent  was  an  experienced  switchman  and  car-coupler  at 
the  time  of  the  accident,  and  had  been  engaged  in  coupling  cars 
for  the  appellant  for  two  and  a  half  years  in  Albina  when  the 
accident  occurred ;  and  that  he  coupled  the  car  when  he  re* 
ceived  the  injury  without  having  any  direction  to  couple  the 
particular  car.  These  facts  appear  from  the  respondent's  tes- 
timony and  from  the  witnesses  called  by  him  ;  and  it  is  from 
these  and  from  some  incidental  facts  that  the  carelessness  and 
negligence  of  the  appellant  must  be  inferred,  if  at  all. 

In  Bay  v.  Toledo,  O.  S.  &  Detroit  By.  Co.,  42  Mich.  623, 
an  experienced  brakeman  was  ordered  by  the  conductor  to  at- 
tach a  car  loaded  with  lumber,  which  projected  forward,  the 
plaintiff  claimed,  more  than  usual,  and  which  compelled  the 
brakeman  to  stoop  in  making  the  coupling.  In  doing  so  he  de- 
layed a  little,  and  his  fingers  were  caught  in  the  coapling  link 
and  hurt.  In  an  action  by  the  brakeman  against  the  company 
for  the  injury,  the  Supreme  Court  of  that  state  held  that  the 
trial  court  very  properly  took  the  case  from  the  jury.  Cam[> 
bell,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  That 
the  injury  was  from  one  of  the  risks  incident  to  the  occupation 
of  plaintiff,  and  he  knew,  better  than  the  conductor  or  any  one 
else,  the  precise  difficulty  to  be  guarded  against.  The  conduc- 
tor was  not  shown  in  any  way  to  have  been  in  fault,  and  it 
would  be  absurd  to  hold  a  corporation  for  imputed  negligence, 
when  no  person  except  the  plaintiff  could  have  been  actually 
guilty  of  it.  In  Atchison^  T.  &  8.  F.  R,  Co.  v.  Plunkettj 
Admr,  25  Kan.  188,  the  Supreme  Court  of  that  state  held 
that  when  a  railroad  company  is  in  the  habit  of  receiving  from 
other  railroads  cars  loaded  with  timbers  which  project  over  the 
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end  of  the  cars  so  as  to  make  it  dangerous  for  any  one  except  a 
careful,  skillful  and  prudent  person  to  attempt  to  couple  the 
cars  together,  it  is  not  negligence  for  the  railroad  company  to 
order  and  permit  such  a  person,  who  has  been  in  the  employ  of 
tlic  railroad  company  doing  that  kind  of  business  for  about  five 
months,  to  attempt  to  make  such  a  coupling  where  the  attempt 
is  to  be  made  in  broad  daylight,  although  it  may  be  raining  at 
the  time.  That  was  in  a  case  of  a  brakeman  who,  in  attempt- 
ing to  couple  cars  loaded  with  timbers  which  were  received 
from  another  railroad  company,  was  killed;  and  the  action  waa 
brought  against  the  company  in  whose  employ  he  was  at  the 
time,  by  his  administrator.  The  case  seems  to  cover  every 
question  raised  here,  and  the  above  conclusion  was  reached. 

Another  case  very  similar  in  principle  will  be  found  in  Flan- 
nagan  v.  The  Chicago  &  N.  W.  Railway  Co,y  50  Wis.  432. 
There  the  plaintiff,  who  was  a  brakeman  in  the  employ  of  the 
company,  was  required  to  get  upon  a  train  of  cars  while  in  mo- 
tion  and  uncouple  it,  so  that  the  cars  might  pass  down  into  the 
yard.  The  car  which  he  was  required  to  get  upon  had  a 
broken  jaw-brace,  as  it  is  termed,  which  is  a  piece  of  hard  tim- 
ber so  adjusted  as  to  extend  from  the  back  to  the  forward 
wheel  of  the  car,  and  intended  for  the  use  of  the  brakemen,  to 
place  their  feet  upon,  in  order  to  get  upon  top  of  the  car  when 
it  is  in  motion.  In  that  case  the  Supreme  Court  of  Wisconsin 
held,  in  an  action  by  the  brukeman  to  recover  damages  from 
tlie  company,  that  the  fact  that  the  foreman  of  the  gang  in 
which  the  brakeman  was  engaged  directed  him,  after  turning 
a  switch,  to  mount  the  second  car  from  the  engine,  for  the  pur- 
pose of  aiding  in  sending  the  unloaded  car  down  to  the  repair 
shops,  and  the  brakeman  was  injured  in  mounting  said  car  in 
consequence  of  its  having  the  broken  jaw-brace,  were  not  suf- 
ficient to  warrant  the  jury  in  finding  the  company  guilty  of 
negligence,  when  there  was  no  evidence  that  said  foreman  Avas 
charged  with  the  business  of  inspecting  the  cars,  or  knew  of 
the  defect  in  said  car,  or  had  any  better  means  of  knowledge 
than  the  plaintiff.  The  respondent's  counsel  attempts  to  dis- 
tinguish this  case  from  the  one  above  referred  to,  by  claiming 
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that  Bigelow,  the  foreman  of  respondent's  gang,  must  have 
known  that  the  iron  rails  projected  so  far  over  the  end  of  the 
car,  that  it  rendered  it  unnecessarily  dangerous  to  couple  it. 
He,  having  uncoupled  the  cars  on  the  morning  of  the  accident, 
had  an  opportunity  to  discover  the  condition  the  load  was  in. 
Tlie  witness  was  called  by  the  respondent,  and  I  cannot  see 
that  his  testimony  is  at  all  inconsistent  with  the  surroundings 
of  the  affair.  The  car  in  question  had  con^e  across  the  appel- 
lant's road  from  Wallula,  and  the  iron  could  not  have  certainly 
extended  so  as  to  go  against  the  car  to  which  it  was  coupled. 
It  is  not  at  all  reasonable  to  suppose  that  the  company's  offi- 
cers would  have  permitted  that  condition  of  things,  as  it  would 
have  been  likely  to  have  seriously  damaged  the  end  of  box  car. 
Besides,  the  respondent  himself  testified  that  iron  rails  of  the 
kind  in  question  were  liable  to  shift  their  place,  and  slide  for- 
ward, while  the  car  upon  which  they  are  loaded  is  being  coup- 
led. I  do  not  think  that  a  jury  would  have  any  right  to  disre- 
gard such  testimony  as  that  of  Bigelow,  given  under  the  cir- 
cumstances that  was,  and  have  inferred  a  direct  contrary  fact 
from  that  which  he  stated.  He  said  that  lie  ^^  uncoupled  the  car 
from  the  box  car  to  which  it  had  been  attached,  without  diffi- 
culty ;  that  he  did  not  notice  tliat  the  rails  projected  so  as  to 
make  it  unsafe  or  difficult  to  couple  or  to  uncouple  it;  that 
there  were  two  or  three  inches  space  between  the  end  of  the 
rails  and  the  box  car  to  which  it  was  attached  when  he  uncoup- 
led it."  There  is  nothing  contradictory  of  this  testimony,  ex- 
cept the  fact  that  when  the  respondent  coupled  the  car  to  the 
box  car,  the  ends  of  the  iron  rails  went  against  the  end  of  the 
box  car ;  but  if  the  evidence  of  the  respondent  is  to  be  accred- 
ited, that  might  have  occurred  from  the  sliding  forward  of  the 
iron  when  the  two  cars  came  together  at  the  time  they  were 
coupled.  I  do  not  believe  the  evidence  justifies  a  conclusion 
that  Bigelow  was  guilty  of  negligence  in  the  particular  claim- 
ed; and  it  is  not,  therefore,  important  to  determine  wlietlier  he 
was  at  the  time  the  injury  was  received  vice  principal,  or  an 
ordinary  employee,  in  the  matter  of  transferring  the  flat  cars. 
It  may  be  claimed  that  there  was  evidence  upon  tlve  [K>int  suf- 
XIV.  0&BO.-15. 
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ficient  to  be  submitted  to  the  jury.  That  would  be  so,  if  there 
*  were  any  evidence  tending  to  prove  the  fact.  Where,  how- 
ever, it  is  a  mere  matter  of  conjecture  as  to  whether  the  fact 
exists  or  not,  the  jury  have  nothing  to  do  with  it ;  nor  can  neg- 
ligence be  imputed  by  respondent  to  the  appellant,  in  conse- 
quence of  its  receiving  and  transferring  the  flat  cars,  although 
the  iron  rails  loaded  thereon  extended  over  the  ends  thereof, 
where  it  is  shown,  as  in  this  case,  to  have  been  a  usual  occur- 
rence. The  .appellant  had  been  accustomed  to  recive  cars  so 
loaded,  and  to  transfer  them  in  that  condition.  The  respon- 
dent had  acquiesced  in  the  mode.  He  frequently,  as  he  testi- 
fied, coupled  them  to  other  cars  when  the  railroad  iron  rails  ex- 
tended over  the  ends  of  the  cars  coupled,  though  not  so  far, 
he  said,  as  in  the  particular  case  in  question.  He  knew,  how- 
ever, that  they  extended  over  in  that  case. 

This  question  was  determined  in  North  Centred  Ry.  Co.  v. 
Husson^  101  Pa.  St.  1.  There  a  fatid  injury  occurred  to  a 
car-coupler,  while  engaged  in  his  ordinary  occupation  of  coup- 
ling cars.  His  head  was  caught  between  the  ends  of  certain 
bridge  irons  projecting  from  the  cars,  and  he  was  crushed  to 
death.  It  was  customary  upon  said  railroad  and  upon  otiier 
roads,  to  load  bridge  iron  in  that  way,  and  the  car-coupler  had 
full  knowledge  of  the  fact,  and  also  that  the  cars  were  so 
loaded  upon  the  particular  occasion.  The  court  held  in  that 
case  that  there  was  no  evidence  that  the  risk  run  by  the  de- 
ceased was  extraordinary  in  its  nature,  and  that,  therefore,  it 
was  error  to  submit  that  question  to  the  jury. 

In  this  class  of  cases  it  is  necessary  to  determine,  before  a 
recovery  can  be  had,  that  the  risk  imposed  by  the  company 
upon  the  employee  was  of  an  unusual  character ;  and  where  a 
railroad  company  adopts  a  mode  of  doing  a  certain  kind  of 
business  more  dangerous  in  its  character  than  some  other  mode 
would  be,  and  the  employee  engages  in  its  service  knowing 
the  fact,  or  when  under  an  engagement  of  service  continues  on 
in  the  employment  and  acquiesces  in  such  mode,  he  cannot 
claim,  in  case  of  an  injury,  that  he  was  exposed  to  danger  of 
an  extraordinary  or  unusual  character.     He  assumes  in  such 
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case  the  risk  to  which  the  more  dangerous  mode  subjects  him. 
As  the  appellant,  therefore,  was  in  the  habit  of  receiving  and 
transfering  such  railroad  iron,  so  loaded,  and  the  respondent 
continued  in  its  employ  in  the  capacity  in  which  he  was  en- 
gaged, and  attended  to  the  coupling  of  the  cars  so  loaded,  he 
cannot  recover  for  a  personal  injury  which  would  probably 
have  been  obviated  had  not  the  iron  extended  over  the  end  of 
the  car.  A  party  has  a  right  to  contract  to  perform  any  law- 
ful business,  however  hazardous  it  may  be,  and  notwithstand- 
ing it  is  rendered'  more  risky  than  it  otherwise  would  be,  iu 
consequence  of  the  manner  in  which  the  employer  conducts  it. 
In  such  case  the  employee  assumes  the  attendant  risk.  (^Kroy^ 
Adm'rj  v.  The  Chicago,  R.  L  &  P.  R.  R.  Co.,  82  Iowa, 
857.) 

In  the  case  referred  to  in  101  Pa.  St.,  the  court  said  that 
^^  there  could  be  no  doubt  but  that  the  coupling  of  railway 
cars  was  a  hazardous  business,  and  required  the  exercise  of  a 
consummate  degree  of  care  on  the  part  of  those  who  engaged 
in  it.  But  it  by  no  means  followed  that,  because  of  an  acci- 
dent to  such  an  employee  while  performing  his  duty,  the  em- 
ployer was  liable,  simply  for  the  reason  that  the  particular 
accident  might  have  been  prevented  by  some  special  device  or 
precaution  not  in  common  use."  The  employee  should  be  ad- 
vised of  the  danger  to  which  he  was  exposed  when  it  was  not 
open  to  full  view,  and  should  not  be  exposed  to  others  not  or- 
dinarily incident  to  the  employment.  Where,  however,  the 
employee  voluntarily  subjects  himself  to  danger,  though  he 
does  so  without  carelessness  or  breach  of  duty,  he  cannot  re- 
cover on  account  of  an  injury  received  thereby.  {Pittsburg 
&  C.  R.  Co.  V.  Sentmeyer,  92  Pa.  St.  276.) 

In  the  trial  of  this  class  of  cases  the  law  applicable  thereto 
should  be  closely  observed.  Railroad  companies  should  be 
made  aware  of  the  grounds  of  their  liability  to  their  employ- 
ees, and  the  latter  made  to  understand  the  responsibility  they 
are  under.  The  business  is  usually  attended  with  dangers  to  the 
lives  and  safety  of  those  employed  to  conduct  it,  and  the  com- 
panies should  be  vigilant  in  guarding  against  their  exposure  to 
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unnecessary  risks ;  while  the  employees  on  their  part  sliould  re- 
frain from  committing  reckless  or  careless  acts.  If  the  for- 
mer understood  that  they  would  be  compelled  to  respond  in 
damages  for  neglecting  to  observe  suitable  precautionary 
measures  for  the  security  of  the  latter,  and  the  latter  in  turn 
understood  that  they  could  not  recover  for  injuries  where 
they  themselves  had  been  careless  in  the  affair  in  which  it 
occurred,  there  would  be  fewer  casualties  attending  the  bus- 
iness than  there  would  be  if  the  one  had  no  well  defined 
idea  of  their  liability  in  the  premises,  and  tTie  other  depended 
upon  the  sympathies  of  courts  and  juries  to  obtain  compen- 
sation for  their  loss  and  damage.  The  law,  unfortunately, 
can  only  lay  down  general  rules  for  the  guidance  of  the 
two  classes.  It  can  declare,  generally,  the  obligations  they 
are  under ;  but  its  application  can  only  be  made  to  the  facts 
and  circumstances  of  the  particular  case,  and  it  is  often 
rendered  more  uncertain  by  a  failure  upon  the  part  of  the 
court  administering  it,  to  require  parties  in  the  pleadings  to 
point  out  specifically  the  acts  of  negligence  complained  of, 
and  to  confine  the  investigation  strictly  to  such  charges. 
Too  frequently  in  such  cases  the  whole  matter  is  shoved  off 
on  to  the  jury,  and  they  left  under  vague  general  instruc- 
tions as  to  the  law,  which  they  usually  overlook,  and  pro- 
ceed to  determine  the  case  in  accordance  with  their  own  ca- 
prices. We  have  examined  many  authorities  upon  the  sub- 
ject, with  a  view  of  ascertaining  the  correct  rule  in  such  cases. 
We  find  that  they  differ  materially,  some  of  them  holding  rail- 
road companies  to  a  very  strict  duty,  and  others  inclined  to 
charge  employees  with  high  responsibility,  in  the  affair  in 
which  the  injury  was  received.  The  late  case  of  Kelly^ 
AdmW^  V.  Abbots  63  Wis.  307,  belongs  to  the  latter  class. 
There  a  brakeman  upon  the  Wisconsin  Central  R.  R.,  whose 
duty  was  to  couple  freight  cars  to  the  caboose,  was  killed  by 
being  crushed  between  the  caboose  and  a  foreign  freight  car 
which  he  was  attempting  to  couple  to  the  caboose.  There  was 
a  difference  in  the  height  of  the  coupling  irons  upon  the  two 
cars;  those  on  the  freight  being  so  much  higher  than  those  on 
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the  caboose  that  they  passed  over  and  under  each  other,  and  by- 
reason  of  which  the  unfortunate  brakeman  was  caught  between 
the  platform  of  the  one  and  the  end  of  the  other  and  killed ;  and 
the  court  held  that  the  negligence,  if  any,  which  caused  the 
accident,  was  that  of  the  deceased,  or  of  his  fellow  servants, 
nnd  that  the  company  was  not  liable.  The  case  was  on  demur- 
rer to  the  complaint,  in  which  the  facts  that  the  deceased  was 
nnd  had  been  for  a  long  time  a  brakeman  on  one  of  the  freight 
trains  of  the  said  railroad,  which  ran  between  Fond  Du  Lac 
and  Menasha,  and  of  his  duty  of  coupling  freight  cars  to  the  ca- 
boose were  set  out;  also  that  on  the  day  that  he  lost  his  life  the 
train  was  run  out  on  a  side-track  at  Fond  Du  Lac,  for  the  pur- 
pose of  coupling  the  freight  car,  which  belonged  to  the  Chicago, 
M.  &  St.  Paul  Railway  Company,  to  the  caboose  at  the  rear 
end  of  said  train  ;  and  also  the  condition  of  the  coupling  irons 
and  a  description  of  the  accident ;  and  in  which  it  was  alleged 
that  it  was  the  duty  of  the  railroad  company  to  provide  cars 
of  suitable  couplings  and  adapted  to  each  other  ;  and  the  neg- 
ligence of  the  company  in  not  doing  so,  and  in  allowing  such 
freight  car  of  another  company  to  be  brought  upon  the  track 
to  be  so  coupled  ;  also,  that  the  deceased  was  careful  and  pru- 
dent in  his  effort  to  make  such  coupling.  These  facts  the  court 
held  were  not  sufficient  to  constitute  a  cause  of  action;  and 
gave  for  reasons  that  the  want  of  adaptation  of  the  two  cars  to 
each  other  (in  all  respects  properly  constructed  in  themselves) 
was  the  only  defect  ;  and  that  the  furnishing  of  them  by  the 
company,  and  requiring  them  to  be  so  coupled,  constituted 
the  only  negligence  of  the  company  complained  of  ;  that 
there  was  no  reason  stated  why  the  deceased  did  not  or  could 
not  liave  discovered  such  apparent  want  of  adaptation  of  coup- 
ling irons  of  the  caboose  and  car ;  that  the  affair  presumably 
took  place  in  the  day  time,  as  it  was  not  stated  to  have  occurred 
in  the  night ;  that  the  coupling  irons  were  so  widely  mis- 
matched would  seem  to  have  been  as  obserwible  and  readily  seen 
as  the  entire  absence  of  coupling  irons,  one  or  both  ;  that  it  was 
not  to  be  inferred  that  it  was  the  only  instance  when  the  cars 
of  different  roads  brought  together  to  be  coupled  were  so  mis- 
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matched,  but  that  the  contrary  might  rather  be  inferred.  Tlie 
decision,  in  short,  was  based  upon  the  grounds  that  the  brake- 
man  had  as  good  an  opportunity  to  know  the  condition  of  the 
coupling  irons  as  the  company  had  ;  that  the  duty  of  the  com- 
pany to  know  their  condition  was  not  absolute,  and  it  was  not 
presumed  to  know  of  it  as  a  matter  of  law ;  and  that  the  liabil- 
ity of  a  railway  company  in  such  cases  did  not  depend  upon  its 
general  and  absolute  duty  to  furnish  safe  and  proper  machin- 
ery and  other  appliances  with  which  its  employees  mi^ht  work, 
but  upon  its  knowledge,  actual  or  presumed,  that  such  coupling 
appliances  would  not  properly  fit  and  connect  with  each  other ; 
that  it  did  not  appear  from  the  complaint  that  the  company  did 
not  have  in  their  employ  at  the  time  suitable  ]>er8ons  to  make 
inspection  of  all  such  foreign  cars,  and  ascertain  their  fitness 
to  go  into  trains  ;  and  it  was  presumed  that  such  persons  were 
BO  employed,  and  that  other  employees  of  the  dompany  caused 
the  foreign  car  in  that  case  to  be  upon  the  side-track,  ready  to 
be  coupled  to  the  caboose ;  and  that  if  there  was  any  negli- 
gence on  the  part  of  any  one  in  not  ascertaining  beforehan<l 
that  these  couplings  would  not  meet,  it  must  have  been  the 
negligence  of  the  co-employees  and  fellow-servants  of  the  de- 
ceased, for  which  the  company  was  not  liable. 

I  cite  this  case,  not  in  support  of  the  views  I  have  expressed 
regarding  the  obligations  of  railroad  companies  in  such  cases, 
but  to  disapprove  of  many  of  the  principles  it  announces.  I  be- 
lieve it  altogether  too  extreme  upon  the  subject.  I  think  the 
complaint  stated  a  cause  of  action,  and  that  the  company 
could  not  defeat  it  without  showing  that  the  brakeman  had 
contracted  to  serve  the  company,  in  view  of  such  risk.  If  the 
company  had  been  accustomed  to  receive  and  transfer  cars  of 
another  company  under  such  conditions,  and  the  brakeman  been 
in  the  habit  of  coupling  them,  it  might  have  been  an  excuse  ; 
but  that  fact  should  have  appeared  specially,  and  not  been  left 
to  inference ;  and  then  it  would  look  like  an  engagement  to 
be  sacrificed.  I  do  not  see  how  cars  with  coupling  irons  ad- 
justed as  they  were  could  be  attached  without  an  injury  to  the 
car-coupler;  and  to  require  a  brakeman  to  attempt  the  per- 
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formance  of  so  hazardous  an  act  would,  prima  faciei  to  my 
tliioking,  be  gross  recklessness.  It  is  said,  in  the  opfnion  of 
the  court  in  that  case,  that  the  brakeman  could  see  the  danger 
and  refuse  to  perform  the  service ;  but  it  is  well  understood 
that  railroad  employees  are  expected  to  obey  the  orders  of  the 
company  about  as  promptly  as  soldiers  are  those  of  a  superior 
officer,  and  do  about  as  little  thinking.  Decisions  of  that  char- 
acter, to  my  mind,  go  far  towards  legalizing  manslaughter. 
They  are  opposed  in  principle  directly  to  that  in  Gottlieb  v.  N, 
jr.,  L.  E.  &  W,  R.  R.  Co.,  100  N.  Y.  462,  which  holds  that 
such  company  is  bound  to  inspect  cars  received  under  such 
circumstances,  and,  if  found  defective,  either  to  remedy  the 
defect  or  refuse  to  receive  them.  This  seems  more  in  accord- 
ance with  humane  principles ;  and  the  decision,  to  my  notion, 
furnishes  a  more  salutary  precedent  than  the  other  class  of 
cases. 

The  respondent's  counsel  claims  that  this  case  comes  with- 
in the  principles  laid  down  in  Gottlieb  v.  N.  P".,  L,  E.  &  W. 
R.  R.  Co.,  supra.  If  I  thought  it  did,  I  should  be  in  favor  of 
sustaining  the  ruling  of  the  court  upon  the  motion  for  a  non- 
suit ;  but  it  seems  to  me  that  the  appellant  had  done  everything 
regarding  the  inspection  of  the  flat  cars  that  could  reasonably 
be  required.  It  had  not  caused  these  cars  to  be  inspected,  it 
is  true,  but  had  left  that  matter  to  the  gang  to  which  the  re- 
spondent belonged,  and  to  the  yardmaster.  Either  of  said 
members  had  authority  to  examine  those  cars,  and  if  he  deemed 
any  one  of  them  unsafe  to  couple,  in  consequence  of  the  iron 
loaded  thereon  extending  too  far  over  the  end  of  the  car,  to 
report  the  fact  to  the  yardmaster,  in  which  case  the  car  would 
l^e  side-tracked,  and,  if  found  necessary,  the  load  adjusted. 
This  made  the  respondent,  to  some  extent  at  least,  an  inspec- 
tor, and  if  he  undertook  to  couple  a  car  so  loaded  it  was  his  own 
fault.  At  the  time  he  received  the  injury,  he  saw  that  the  iron 
rails  projected  over  the  end  of  the  car.  He  knew  that  they 
were  liable  to  shift  their  places  and  slide  forward,  when  the  col- 
lision took  place  preparatory  to  the  coupling,  and  he  was  at  full 
liberty  to  run  the  risk  of  being  injured,  or  refuse  to  attach  the 
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car  until  the  load  was  put  in  place.  He  chose  the  foraier 
cour8e,*and  I  am  unable  to  discover  wherein  the  appellant  was 
to  blame  in  the  matter.  If  an  inspector  of  a  car  himself  were 
to  be  injured  from  a  defect  he  had  overlooked,  or  had  neglected 
his  duty  to  inspect  it  at  all,  no  one  would  pretend  that  he  could 
maintain  a  claim  against  the  company  for  such  injury ;  and,  as 
I  view  it,  the  respondent  occupies  the  same  position,  in  effect. 
Under  this  view,  the  judgment  appealed  from  must  be  reversed, 
and  this  case  remanded  to  the  court  below,  with  directions  to 
enter  a  judgment  of  nonsuit  against  the  respondent. 

Stbahan,  J.,  concurs. 

Lord,  C.  J.,  dissenting. — This  was  an  action  to  recover  for 
personal  injuries  sustained  by  the  plaintiff  while  in  the  employ 
of  the  defendant  as  a  car-coupler  and  switchman,  resulting 
from  the  alleged  negligence  of  the  defendant,  in  allowing  to  be 
handled  a  car  received  from  another  road,  alleged  to  be  im- 
properly and  dangerously  loaded.  The  car  thus  received,  and 
which  occasioned  the  injury,  was  loaded  with  railroad  iron, 
which  projected  beyond  the  platform  of  the  car.  Tlie  evidence 
shows — all  of  which  is  included  in  the  record — that  the  fore- 
man of  the  y<ird  uncoupled  this  car,  to  which  was  attached 
other  cars  loaded  with  railroad  iron,  and  with  his  engine,  as  it 
is  phrased,  "  kicked  "  it  back  to  the  place  where  plaintiff  was 
working,  to  be  coupled  to  another  train  of  cars,  and  in  so  do- 
ing observed  that  the  iron  rails  protruded  within  two  or  three 
inches  of  the  car  from  which  he  uncoupled  it.  From  the  posi- 
tion of  the  plaintiff,  the  car  approached  him  endwise,  and  he 
had  not  seen  it  until  it  was  moving  back  to  where  it  was  to  be 
coupled.  lie  stooped  down  to  get  under  the  projecting  railfs 
and  at  the  same  time,  to  steady  himself,  caught  hold  with  his 
left  hand  the  round  iron  step  near  the  bottom  of  the  end  of  the 
box  car.  While  in  this  position  he  felt  a  cold  sensation  in  his 
left  hand — his  second  and  third  fingers  had  been  crushed  by 
the  projecting  rails  of  iron  coming  against  the  iron  step  of 
which  he  had  laid  hold.     His  testimony  is;  *^I  had  to  take 
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hold  of  this  Step.  There  was  nothing  else  I  could  take  hold  of 
to  steady  myself  by,  when  I  stooped  to  make  the  coupling. 
There  was  no  stay-chain  or  any  brake  at  the  end  of  the  box  car. 
I  could  not  safely  make  the  coupling  without  stooping  down, 
and  I  had  to  hold  on  to  something  to  steady  myself  as  I  stooped. 
If  there  had  been  any  truck-chains  or  brake-chains  that  I 
could  have  held  on  to,  I  need  not  have  taken  hold  of  tlie  iron 
rod  on  the  end  of  the  box  car  ;  in  that  case  I  would  not  have 
been  hurt."  The  evidence  further  shows  that  he  was  an  ex- 
perienced switchman  and  car-coupler,  and  fully  understood  the 
hazard  of  his  employment,  and  the  necessity  of  exercising  care 
in  the  coupling  of  cars  under  such  circumstances ;  and  that  he 
had  coupled  flat  cars  loaded  with  railroad  iron  before  this,  and 
had  "probably  coupled  twenty  cars  loaded  with  such  rails 
within  the  preceding  three  or  four  weeks." 

Upon  this  state  of  facts,  did  the  handling  of  this  car,  thus  re- 
ceived and  loaded,  create  or  impose  any  extraordinary  risk  up- 
on the  defendant  in  his  employment?  The  general  rule  is, 
that  when  a  servant  enters  the  employment  of  his  master,  he 
thereby  assumes  all  the  risks  reasonably  to  be  anticipated  as 
incident  to  his  line  of  duty.  These  risks,  it  is  said,  he  is  sup- 
posed to  have  in  mind  when  he  engages  in  the  service,  and  that 
his  compensation  is  stipulated  accordingly.  But  these  are  nec- 
essarily limited  to  such  risks  as  can  ordinarily  be  foreseen 
from  the  natural  scope  of  his  employment,  and  do  not  include 
such  as  involve  peculiar  danger  or  extraordinary  risks.  "  A 
servant,"  says  Sharswood,  C  J.,  ^'assumes  all  the  ordinary 
risks  of  his  employment.  He  cannot  hold  the  master  responsi- 
ble for  an  injury  which  cannot  be  traced  directly  to  his  negli- 
gence." (Baker  y.  A.  F.  H.  Co,,  95  Pa.  St.  215 ;  Patterson 
y.  P.  &  H.  S.  Co.,  76  Pa.  St.  393.)  It  results,  then,  if  the 
risk  is  ordinary  and  incident  to  the  employment,  and  not  pecu- 
liar and  extraordinary,  although  the  servant  may  have  used 
ordinary  care,  the  master  is  not  liable  for  the  injury.  The  rea- 
son is,  that  the  risk  of  such  injury  is  incident  to  the  line  of 
duty  in  his  employment,  and  one  of  the  hazards  which  the  ser- 
vant assumes  when  he  undertakes  such  emjiloyment.     The  in- 


234  Scott  v.  0.  R.  k  N.  Co.  [Sap.  Ct. 

DiflBenting  Opiniofn— LoM,  G.  J. 

jury  complained  of  was  not  the  result  of  any  defect  in  the  coup- 
ling apparatus,  or  in  the  cars;  only,  it  is  claimed  that  the 
condition  of  the  load,  as  described,  rendered  the  duty  the  plain- 
tiff had  to  perform  more  hazardous,  and  created  an  extraor- 
dinary risk.  Upon  the  issue  tried,  the  position  of  the  par- 
ties, then,  is  thus:  The  plaintiff  claims  that  the  injury  was 
caused  by  the  negligence  of  the  defendant  in  handling  the  car, 
loaded  in  the  manner  described,  and  in  attempting  to  trans- 
port it  in  a  train  in  that  condition;  while  the  defendsmt  insists 
that  the  injury  was  caused  by  the  plaintiff's  own  negligence, 
and  that  his  want  of  care  contributed  to  that  result. 

The  coupling  of  railroad  cars  is  always  a  dangerous  employ- 
ment, and  requires  the  exercise  of  care  commensurate  in  de- 
gree with  the  nature  of  such  employment.  When  cars  are 
loaded  with  material  which  projects  beyond  the  car,  it  may  be 
more  hazardous  to  couple  them  than  when  not  loaded ;  yet 
there  are  cases  in  the  books  which  show,  and  the  evidence  of 
the  plaintiff  confirms,  that  the  act  of  coupling,  in  such  cases, 
can  be  performed  with  safety.  All  that  is  required  is  to  ex- 
ercise that  degree  of  care  commensurate  with  the  duty  to  be 
performed.  The  plaintiff  knew,  as  he  testified,  that  he  must 
stoop — ^keep  below  the  projecting  material  loaded  on  the  floor 
of  the  cars — in  order  to  make  the  coupling  properly  and  with 
safety.  He  further  testified  that  such  material  was  liable  to 
shift  its  place  and  slide  forward  when  the  cars  came  in  contact, 
showing  that  he  fully  understood  the  hazards  incident  to  his 
employment,  and  the  necessity  of  keeping  his  person  below  it 
and  out  of  its  range,  to  avoid  liability  to  accident  or  injury. 
His  own,  as  well  as  other  evidence,  shows  that  it  was  a  com- 
mon occurrence  for  the  defendant  to  receive  cars  loaded  with 
mil  road  iron  extending  beyond  the  end  of  the  cars,  and  that 
he  himself  had  frequently  coupled  them  in  safety.  But  this 
has  no  reference  to  the  receiving  of  cars  loaded  with  such  pro- 
jecting material  as  had  been  shifted  in  travel,  and  rendered  ex- 
tra h:izardous  to  handle  without  being  rearranged,  or  the  load 
righted.  To  this  point  and  in  this  view,  the  case  is  relieved 
of  all  difficulty,  and  in  principle  is  covered  by  the  cases  of 
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AtcL,  T.  &  Santa  Fe  JR.  Co.  v.  Plunkett,  25  Kan.  188,  and 
NoHhem  C.  R.  Co.  v.  Husson,  101  Pa.  St.  1. 

But  there  is  a  phase  of  this  case  that  remains  yet  to  be  con- 
sidered. The  defendant  had  devolved  upon  the  foreman  the 
authority  and  duty,  when  it  came  to  his  knowledge  that  a  car 
loaded  with  iron  had  so  shifted  its  position  as  to  be  dangerous, 
to  side-track  it,  or  order  it  side-tracked,  and  report  the  fact  to 
the  yardmaster.  The  object  of  this  was  to  have  the  load  right- 
ed before  it  was  handled.  Now  the  foreman,  when  he  uncout)- 
led  the  car,  and  before  he  "  kicked  '*  it  back,  noticed  that  the 
iron  rails  with  which  the  car  was  loaded  projected  within  two 
or  three  inches  of  the  car  from  which  he  uncoupled  it.  We 
must  suppose  that  he  knew  that  cars  loaded  with  such  materi- 
al, and  in  the  shifted  condition  of  that  load,  were  not  only  lia- 
ble to  slide  forward,  but  that  in  the  relaxing  of  the  spring 
when  the  car  came  into  contact,  the  projecting  rails  would  be 
thrown  forward  with  the  car,  and  be  liable  to  break  or  smash 
the  box  car  to  which  it  was  to  be  coupled ;  which,  in  fact,  it 
did  do,  and  at  the  same  time  flattened  the  iron  step  and  crushed 
the  hand  of  the  plaintiff.  Such  being  his  authority  in  the 
premises,  and  the  fact  of  the  condition  of  that  load  coming  im- 
mediately under  his  observation,  was  it  not  his  plain  duty  to  have 
side-tracked  the  car,  in  order  to  have  its  load,  which  had  been 
shifted  in  travel,  rearranged  or  righted,  to  avoid  the  increased 
liability  to  accident,  before  he  kicked  the  car  back  to  be 
handled  by  the  coupler ;  or,  at  least,  before  doing  so,  notified 
the  coupler  of  the  condition  of  the  load  ?  It  will  hardly  do  to 
assume  that  cars  thus  loaded,  liable  to  punch  holes,  or  smash 
in  box  cars,  or  do  other  injury  to  person  and  property  under 
such  circumstances,,  was  a  usual  or  common  way  of  transport- 
ing such  material.  Are  we  authorized  to  say,  upon  such  a 
state  of  facts,  that  there  is  no  proof  tending  to  show  that  cars 
with  loaded  material  in  that  condition  was  an  unusual  occur- 
rence, and  which  created  an  extraordinary  risk  ?  On  the  other 
hand,  the  evidence  is  that  the  plaintiff  did  not  see  this  car  until 
it  was  coming  towards  him  endwise — that  he  could  see  that 
the  rails  were  projecting,  but  he  could  not  determine  from  his 
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poditlon  to  what  extent ;  that  he  stooped — ^knew  that  he  must 
keep  out  of  the  way  of  the  projecting  rails,  but  to  steady  him- 
self and  do  his  work  with  safety,  it  was  necessary  to  have 
something  to  hold  on  to ;  that  the  boxcar,  as  is  usual  with  such 
cars,  had  no  hand-hold  for  that  purpose,  nor  stay-chains  or 
brakes  at  its  end  which  he  could  take  hold  of,  and  that  he  had 
to  take  hold  of  the  iron  step  to  steady  himself  when  he  stooped, 
to  perform  the  act  of  coupling  in  safety.  In  view  of  these 
facts,  can  it  be  said  that  the  plaintiff  did  not  exercise  ordinary 
care,  and  conduct  himself  with  common  prudence  ?  It  is  of 
great  importance,  and  especially  in  regard  to  railroad  trains, 
that  both  master  and  servant  should  be  held  to  the  fullest  meas- 
ure of  duty ;  and  to  relax  the  rules  by  which  either  is  to  be 
governed,  would  be  detrimental  to  the  public  interests* 
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Sec.  371  of  tbe  Code  of  Civil  Procedure  is,  it  seems,  to  abolish  the  com- 
mon law  rule,  making  one  who  wrongfully  interfered  with  the  estate  of 
a  deceased  person  an  executor  de  son  tort,  and  takes  away  the  reme4]y 
which  a  creditor  formerly  had  to  charge  the  intermeddler  as  such.  His 
remedy  now  is,  to  procure  the  apx>ointment  of  an  administrator,  and  hare 
a  proceeding  instituted  in  the  name  of  the  latter  to  recover  the  property 
misappropriated. 
SAJffE— Trover  and  Conversion— Defensk.— In  an  action  brought  by  the 
executrix  of  a  decedent  to  recover  property  of  the  estate  of  her  testator, 
alleged  to  have  been  converted  by  the  defendant,  when  the  latter  shoivs 
that  the  property  came  into  liis  hands  by  direction  of  the  plaintiff,  to  be 
sold  by  him,  and  that  he  did  sell  the  same,  and  applied  the  proceeds  to 
tlie  payment  of  the  debts  of  the  deceased,  it  cannot  be  said  that  he  has 
converted  the  property  to  his  own  use,  but  to  the  use  and  benefit  of  tbe 
decedent,  or  of  the  plaintiff,  in  the  fiduciary  character  in  which  she  sues. 

Multnomah  County.     Defendants  appeal.    Reversed,  and 
new  trial  ordered. 


W.  H.  Adamsy  for  Appellants, 
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There  are  many  respectable  authorities  holding  that  an  ex- 
ecutor de  san  tort  may,  under  the  general  issue,  show  in  miti- 
gation of  damages  that  the  property  of  a  deceased  person, 
received  by  him,  has  been  applied  to  the  payment  of  debts  of 
the  deceased.  (Will,  on  Ex.  157 ;  Tobey  v.  Miller^  54  Me. 
483  ;  Reagan  v.  Long^  21  Ind.  264 ;  Saam  v.  Saam^  4  Watts, 
[Pa.]  432;  Finndl  v.  Mea^ix,  3  Bush,  [Ky.]  449;  Glenn  v. 
Smith,  2  Gill  &  Johns,  [Md.]  493 ;  8.  C.  20  Am,  Dec.  460-1.) 

If  the  ap|)ellant  did  the  acts  complained  of  at  the  direction 
of  the  respondent,  he  is  not  liable,  if  he  paid  the  money  in  sat- 
isfaction of  the  debts.  (Johnson  v.  Gaither^  Harp.  S.  C.  6 ; 
Givens  v.  Higgins,  4  McCord,  S.  C,  286 ;  S.  C,  17  Am. 
Dec.  742.)  If  the  widow  directed  the  acts  of  intermeddling 
to  be  done,  and  they  were  so  done  at  her  instigation,  then  slie 
committed  acts  which  would  render  her,  at  common  law,  liable 
as  executrix  de  son  tort^  and  appellant  would  be  her  agent. 
The  subsequent  taking  out  of  letters  of  administration  by  the 
widow  related  back  to  the  death  of  her  husband,  legalizing 
all  acts  concerning  his  property  in  which  she  participated 
after  his  death.  (Magner  v.  Ryan^  19  Mo.  196 ;  ShUlaher 
V.  Wyman,  15  Mass.  322;  Alvord  v.  Marsh,  12  Allen,  603; 
Lawrence  v.  Wright^  23  Pick.  128 ;  JRattoon  v.  Overaclcer^ 
8  Johns.  126 ;  Priest  v.  Wathins,  2  Hill,  N.  Y.  225  ;  TucJc^ 
er  V.  Whaley,  11  R.  I.  543  ;  Olmsted  v.  Clark,  30  Conn.  108; 
Johnston  v.  Duncan,  3  Little,  [Ky.]  163;  S.  C,  14  Am.  Dec. 
640 

C,  jP.  Heald,  for  Respondent. 

A  person  can  do  nothing  as  administrator  before  letters  of 
administration  are  granted  to  him.  (1  Williams'  Executors, 
p.  332;  2  Blk.  Comm.  pp.  507,  508.)  And  an  agreement  made 
by  a  person  as  administrator  de  son  tort,  is  not  binding  on  him 
as  rightful  administrator.  (Doe  v.  Glenn,  1  Adol.  &  Ell.  49 ; 
Parson  v.  Mayisden,  1  Freem.  152 ;  Morgan  v.  Thomas,  8 
Exch.  302.)  The  only  exception  to  the  rule  is  when  the  act 
is  done  for  the  benefit  of  the  estate.  (^Morgan  v.  Mayisden, 
supra ;  Wiswell,  Adm'r,  v.  Wiswell,  29  X.  W.  Rep.  166.) 
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LofiD,  C.  J. — This  action  was  brought  by  the  plaintiff,  us 
administratrix  of  the  estate  of  John  Rutherford,  deceased,  to 
recover  damages  for  the  conversion  of  personul  propert}'  be- 
longing to  the  estate.  The  complaint,  in  substance,  alleges  that 
the  defendant  took  possession  of  a  stock  of  unfinished  buggies 
and  materials,  the  property  of  John  Rutherford,  after  his 
death,  and  disposed  of  a  part  of  them.  The  defendant  Tliom|>- 
son,  after  denying  the  conversion,  alleges  in  effect  that  after 
the  death  of  Rutherford,  the  plaintiff,  who  is  the  widow  of  the 
decedent,  delivered  the  property  to  one  J.  W.  Swartz,  as 
her  agent,  to  manufacture  into  buggies  and  to  sell  the  same  for 
her;  and  that  said  Swartz  delivered  a  part  of  said  property 
to  the  defendant  to  be  sold,  and  that  he  did  sell  the  same  and 
applied  the  money  to  the  payment  of  the  debts  of  tlie  deceased  ; 
setting  forth  the  amounts,  and  names  of  the  parties  to  whom 
paid,  &c.  Issue  being  joined  as  to  this,  a  trial  was  had,  which 
resulted  in  a  verdict  for  the  plaintiff. 

Tlje  error  alleged,  as  disclosed  by  the  bill  of  exceptions,  ia 
the  refusal  of  the  court  to  allow  the  defendant  to  show  what 
he  did  with  the  money  received  by  him  as  proceeds  of  the  sale 
of  the  property  of  Rutherford,  deceased,  and  in  the  giving  thig 
instruction  :  "  It  makes  no  difference  what  the  agreement  was 
between  defendants,  or  any  of  them,  and  Mrs.  Rutherford, 
widow  of  John  Rutherford,  deceased,  about  the  property  in 
question.  Defendant  R.  H.  Thompson  is  liable  for  the  value 
of  tlie  propertj^  which  you  believe  from  the  evidence  he  took 
possession  of  and  sold,  if  any;  and  your  verdict  must  be  for  the 
value  of  the  property  so  converted,  if  any  has  been  converted 
by  him."  And  in  the  refusal  to  give  certain  instructions  asked, 
which  it  is  not  necessary  to  consider,  unless  the  exceptious 
noted  are  error.  It  is  thus  seen  by  the  pleadings  and  the  error 
assigned,  that  the  defendant  Thompson  sought  to  justify  his 
intermeddling  with  the  property,  on  the  ground  that  what  he 
did  was  done  by  the  direction  of  the  widow,  or  the  plaintiff, 
and  was,  in  fact,  her  act ;  and  that  he  had  a  right  to  discharge 
himself  by  proving  debts  paid  to  the  amount  of  the  goods  or 
property  received,  which  had  belonged  to  the  deceased.     The 
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court  evidently  thought  that  it  was  immaterial  whether  he  had 
done  these  things  or  not ;  they  constitute  no  defense,  and  could 
not  be  shown  in  mitigation  of  damages. 

It  was  formerly  considered  that  if  an  individual  interfered 
with  the  property  of  deceased,  he  thereby  made  himself  an  ex- 
ecutor in  his  own  wrong,  or,  as  it  is  generally  termed,  an  ex- 
ecut6r  de  son  tort  (2  Blk.  Com.  607  ;  Bacon's  Abridg.,  Tit. 
Executors,  <Sbc.,B.  3;  Schouler  on  Executors,  Sec.  184.)  But 
this  rule  has  been  much  modified,  if  not  abolished,  by  the 
statute.  It  is  now  enacted  that  ^'  no  person  is  liable  as  an 
executor  of  his  own  wrong,  for  having  taken,  received,  or  inter- 
fered with  the  property  of  the  deceased ;  but  is  responsible  to 
the  executors  or  administrators  of  such  deceased  person  for 
the  value  of  such  property,  so  taken  and  received,  and  for  all 
injury  caused  by  his  interference  with  the  estate."  (Code,  Sec. 
871.)  This  provision  is  almost  identical  with  the  New  York 
statute  on  the  same  subject.  The  only  difference — if,  in  ef- 
fect, it  may  be  called  a  difference — is,  that  the  provision  iii 
the  New  York  statute  reads :  ^^  But  shall  be  responsible  as  a 
forong^oer  to  an  action,"  &c.  As  a  consequence,  it  has  been 
held  in  that  state,  that  the  office  of  executor  de  son.  tort  has 
been  abolished,  and  that  an  action  cannot  be  maintained  against 
any  person  in  the  character  of  an  executor  de  son  tort.  (^Bab- 
cock  V.  Booth,  2  Hill,  185  ;  VermUya  v.  Beatty,  6  Barb.  431 ; 
Metcalfw.  Clark,  41  Barb.  49;  Field  v.  Gibson,  20  Hun. 
276.)  Our  provision  is  equally  as  explicit  in  the  first  part  of 
the  section,  that  *^no  person  shall  be  liable  as  an  executor  of 
his  own  wrong,"  as  the  New  York  provision;  and  it  is  not  of 
much  consequence,  as  between  such  person  and  the  rightful 
executor  or  administrator,  that  he  be  regarded  as  an  executor 
de  son  tort,  or  as  a  wrong-doer.  '  It  is  enough  that  whoever 
intermeddles  with  an  estate,  without  rightful  authority  so  to 
do,  is  responsible  to  account  with  only  the  rightful  executor  or 
administrator. 

But  the  enactment  of  this  provision  produced  some  more  im- 
portant consequences.  It  took  away  the  remedy  the  creditor 
before  had  to  charge  the  intermeddler  as  an  executor  de  son  tort. 
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He  can  no  longer  proceed  against  him  in  that  character,  but 
must  procure  the  appointment  of  an  administrator,  and  have  suit 
instituted  in  his  name,  to  recover  the  property  from  such  per- 
son who  has  converted  it  to  his  own  use.  In  a  word,  he  is  now 
sent  to  the  rightful  representative  of  the  estate,  and  cannot 
pursue. his  action  against  an  executor  de  son  tart.  The  rigiit- 
ful  executor  or  administrator  is  constituted  the  trustee  of  the 
assets  of  the  deceased,  whose  duty  it  is  to  recover  and  hold 
them  in  his  hands  as  a  fund  to  be  disposed  of  in  the  best  man- 
ner for  the  benefit  of  creditors.  The  person  who  intermeddles 
with  the  goods  of  the  deceased  is  now  only  responsible  to  an- 
swer in  an  action  to  the  rightfal  executor  or  admiuistrator. 
And  whether  we  consider  the  intermeddler  as  an  executor  de 
8071  tort^  or  as  a  wrong-doer,  the  liability  to  respond  to  the 
rightful  executor  or  administrator  is  the  same,  and  unaffected, 
and  the  law  unchanged.  The  fiction. of  office  may  be  gone, 
but  the  unauthorized  act  of  intermeddling  remains,  to  be  dealt 
with  judicially,  according  to  the  principles  of  right  and  jus- 
tice, as  applied  by  the  law  in  such  cases.  Now,  from  the  fact 
that  the  intermeddler  with  the  goods  of  a  deceased  is  only  lia- 
ble to  respond  to  the  rightful  executor  or  administrator  for  the 
value  of  the  goods,  etc.,  it  by  no  means  follows,  if  what  he  did 
was  of  benefit  and  not  injury  to  the  estate,  as  the  payment  of 
funeral  expenses,  or  debts  of  the  deceased,  or  charges  such  as 
the  rightful  representative  might  have  been  compelled  to  pay, 
he  would  not  be  allowed  to  show  the  same  in  mitigation  of 
damages  in  an  action  of  trover,  instituted  by  such  executor  or 
administrator.  In  thus  compelling  him  to  account  with  only 
the  rightful  representative,  the  statute  does  not  purport  or  un- 
dertake to  deprive  him  of  any  proper  or  legitimate  defense. 
The  title  of  executor  de  eon  tart  may  be  repudiated,  but  the 
justice  of  tlie  law  will  remain,  to  distinguish  between  acta 
which  are  beneficial  and  those  which  are  injurious  to  an  estate. 
As  Mr.  Schouler  has  aptly  said  :  "  Aside  from  jill  fictions  of 
executorship  de  son  tort^  the  rational  consequence  of  sicting 
without  authority  in  an  estate  must  be,  that  the  acts  shall  be 
judicially  treated  with  reference  to  their  bencficiid  or  injurious 
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character  to  the  estate,  as  also  to  the  situation  and  motives  of 
the  person  whose  conduct  toward  it  is  considered.  (Schouler 
on  Ex'rs  and  Adm's,  Sec.  188.) 

Between  the  acts  of  conversion  alleged,  which  occurred  short- 
ly after  the  death  of  John  Rutherford,  and  the  granting  of  let- 
ters of  administration  to  the  plaintiff,  some  three  or  four  years 
elapsed.     The  stock  of  unfinished  buggy  material  constituted 
about  all  the  property  of  the  decedent,  and  the  letters  were  un- 
doubtedly taken  out  to  hold  the  defendant  Thompson  responsi- 
ble for*  the  value  to  the  extent  to  which  he  was  concerned. 
But  if  it  be  true,  that  a  part  of  the  property,  as  manufactured, 
came  into  his  hands  by  direction  of  the  plaintiff,  to  be  sold  by 
him,  and  he  did  sell  the  same,  and  apply  the  proceeds  to  the 
payment  of  debts  of  the  deceased,  it  cannot  be  said  that  he  has 
converted  the  property  to  his  own  use,  but  to  the  use  and  bene- 
fit of  the  estate  of  the  decedent,  or  of  the  plaintiff  in  the  fidu- 
ciary character  in  which  she  now  sues.     UpOn  the  hypothesis 
that  what  the  defendant  did  in  the  matter  was  done  at  the  in- 
stigation and  by  the  direction  of  the  widow,  as  claimed  and 
argued,  it  is  doubtful  whether  such  facts  would  be  sufficient  to 
constitute  the  defendant  an  executor  de  son  tort^  as  understood 
and  applied  at  common  law.     To  fix  that  charjicter,  the  act  of 
intermeddling  must  be  such  as  manifests  a  right  to  control  and 
make  disposition  of  the  effects  of  the  deceased.     Merely  act- 
ing as  the  agent  or  servant  of  another,  and  doing  what  was 
done  by  the  procurement  and  direction  of  the  plaintiff,  would 
not  be  enough  to  render  a  person  liable  as  an  executor  de  son 
tort.     The  law  considers  them  as  her  acts,  and  they  as  her 
agent.    (^Giles  v.  Churchill y  5  N.  H.  341 ;  Magner  v.  Ri/ariy 
19  Mo.  197;   Givens  v.  Iliggins,  4  McCord,  286.)     "  In  this 
case,"  said  Perkins,  J.,  "  if  the  defendant  had  not  converted 
the  goods  to  his  own  use,  but  to  the  use  of  the  plaintiff,  she  had 
not  been  damnified  in  the  amount  of  the  value  of  such  conver- 
sion."    (^Reagan  y.  Long^  Adm.^21  Ind.  264.)     Nor  do  we 
think  upon  this  assumption  that  It  would  make  a  person  liable. 
To  sustain  the  action  of  trover  there  must  be  a  conversion.    But 
if  this  be  considered  doubtful,  the  acts  complained  of  must  be 
xrv.  o&BG.— 16. 
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treated  with  reference  to  their  beneficial  or  injurious  character. 
To  deprive  the  defendant,  under  the  facts,  of  the  right  to  give 
such  payment  in  evidence  in  mitigation  of  damages,  would  cer 
tainly  be  rank  injustice.  If  thej  are  debts,  which  the  rightful 
representative  would  be  bound  to  pay  in  due  course  of  admin- 
istration, they  create  an  equity  against  the  estate — they  are  not 
injurious,  but  must  be  considered  as  beneficial,  making  it  com- 
petent for  the  defendant  to  give  such  payments  in  evidence  which 
operated  by  way  of  recoupment."  At  common  law,  where 
the  rightful  executor  or  administrator  sues  the  executor  de 
f^on  tort^  if  the  action  "  be  trover  for  the  goods  of  the  deceased, 
the  defendant,"  said  Buchanan,  C.  J.,  '^  cannot  plead  payment 
of  debts  to  the  value,  or  that  he  has  given  the  goods  in  satis- 
faction of  the  debts.  But  on  the  general  issues  pleaded,  he 
may  give  in  evidence  such  payments,  and  they  will  be  recoup- 
ed  in  damages,  if  they  be  such  as  the  plaintijff  would  have  been 
bound  to  make;  or,  in  the  language  of  some  of  the  books,  made 
in  due  course  of  administration."  (  Whitehall  v.  Squire,  Carth. 
104;  Bull.  N.  P.  48;  2  Black.  Cora.  607  ;  Mountford  v.  Gib- 
son, 4  East.  441 ;  Parker  v.  Kett,  12  Mod.  471.) 

These  principles  of  the  law  we  believe  still  to  be  applicable 
in  determining  the  liability  of  tiic  defendant  to  the  plaintiff  us 
administratrix;  that  in  such  action  it  is  not  material  whether 
the  defendant  be  treated  as  an  executor  de  son  tort  or  a  wrong- 
doer ;  the  liability  in  either  case  to  account  to  the  executor  or 
administrator  is  the  consequence  of  the  same  act,  and  is  the 
same,  and  must  be  governed  by  the  same  principles  of  legal 
justice  ;  and  finally,  that  the  justice  of  the  law  remains  unaf- 
fected, to  be  applied  and  administered  accordingly  as  the  de- 
fendant has  injuriously  or  beneficially  acted  with  reference  to 
the  estate. 

As  to  the  last  objection,  the  court  will  reserve  its  judgment 
until  better  advised. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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[FUed  December  6,  1886.] 

J.  R  E.  SELBY  V.  CITY  OF  PORTLAND. 

Qao  WABBAifTO—EEviKW—PoLicmiAN— Removal  from  OPFiCB.--Where  a 
policeman  of  the  city  of  Portland  is  removed  or  suspended  from  of- 
fice by  tbe  mayor  and  common  coancil,  upon  insufficient  cause,  and 
another  appointed  in  his  place,  he  may  maintain  an  action  in  tbe  nature 
of  a  quo  warranto  against  the  intruder.  Qiimre,  whether  in  such  case  a 
writ  of  review  would  not  lie,  to  obtain  a  reversal  of  the  action  of  the  mayor 
and  council. 

Samb — CoLLATKBAL  Procekdino  — TiTLE  TO  OFFICE.— An  actiou  against 
the  city  by  an  officer  so  removed,  for  salary  subsequently  accruing, 
cannot  be  maintained  until  there  has  been  an  adjudication  in  a  direct 
proceeding  declaring  him  entitled  to  the  office,  and  the  incumbent  a 
usurper. 

Multnomah  County.  PlaintifE  appeals.  Complaint  dis- 
missed. 

JTocum  &  Beebe  and  H.  Williams^  for  Appellant. 

A  de  jure  oiBcer  may  sue,  and  recover  his  salary  of  a  mu- 
nicipal corporation,  although  a  de  facto  officer  has  performed 
the  services  and  received  the  salary.  (1  Dillon  Mun.  Corp., 
Sec.  235,  8d  ed. ;  Douglas  v.  State^  81  Ind.  435;  McCue  v. 
CoujUij  Wapello^  \Q  N.  W.  Eep.  248 ;  Bryan  v.  CaUell,  15 
Iowa,  537 ;  Meagher  v.  Storey  (Jaunty^  5  Nev.*199 ;  Dorsey  v. 
Simjth,  28  Cal.  21 ;  Stratton  v.  Oulton,  28  Cal.  44 ;  People 
V.  Potter,  63  Cal.  127  ;  Philadelphia  v.  Given,  60  Pa.  St.  139; 
Philadelphia  v.  Mink,  2  Atl.  Rep.  505;  Mathews  y.  Super- 
visors Copiah  County,  24  Am.  Rep.  715 ;  Carroll  v.  Sieben" 
thaler,  37  Cal.  193.)  The  provision  of  the  charter  that  re- 
movnls  may  be  made  for  any  cause  which  the  mayor  and  com- 
mon council  deem  sufficient,  to  be  stated  in  the  order  of  remov- 
al, must  be  strictly  pursued,  or  no  removal  will  be  effected. 
(^People  v,  Thompson,  94  N.  Y.  451.)  The  mayor  and  com- 
mon council,  in  proceedings  of  this  character,  is  an  inferior,  tri- 
bunal, and  its  record  must  affirmatively  show  the  facts  confer- 
ring jurisdiction.  QCooper  v.  Sunderland,  3  Iowa,  123-125; 
Morrow  v.  Weed,  4  Iowa,  87,  123 ;  Wright  v.  Edwards,  10 
Or.  298,  804,  307;    Church,  Habeas  Corpus,  Sees.   266,  268, 
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479,  480;  Fitch  v.  Miller,  28  Cal.  852  ;  State  v.  Covinffton,  29 
Ohio  St.  102.)  The  appointment  to  an  office  when  there  is  no 
vacancy  is  a  nullity.  The  board  of  police  can  fill  vacancies,  but 
a  vacancy  must  exist  before  it  would  have  jurisdiction  to  a|>- 
point,  {State  of  Oregon,  ex  reL  Whitney,  v.  Johns,  3  Or.  533  ; 
State  V.  Tovme,  21  La.  Ann.  490  ;  State  v.  Hamilton  County, 

7  Ohio,  134.) 

A.  II,  Tanner,   for  Respondent. 

An  officer  may  resign  at  any  time;  and  the  mere  appoint- 
ment of  a  successor,  though  informally  made,  acquiesced  in 
voluntarily,  would  amount  to  a  resignation.  (Johnson  r.  Wil- 
son, 2  N.  H.  202;  State  v.  Allen,  27  Ind.  616;  Van  Orndall 
v.  Hazard,  3  Hill,  243 ;  People  v.  Board  of  Police,  26  N.  Y. 
i]16.)  The  right  to  the  emoluments  of  an  office  in  this  coun- 
try depends  upon  the  performance  of  the  duties,  and  not  upon 
any  vested  right  or  title  to  the  particular  office  in  question. 
(Smith  V.  Mayor,  37  N.  Y.  518;  JlcVeany  v.  The  Mayor,  80 
N.  Y.  185 ;  People  v.  Metropolitan  Police,  26  N.  Y.  337 ; 
Iladley  v.  Mayor,  33  N.  Y.  607.)  The  municipal  authorities 
are  justified  in  paying  the  person  who  is  in  possession  of  the 
office,  and  discharging  the  duties  thereof.     (Dolan  v.  Mayor, 

08  N.  Y.  274 ;  Mc  Veany  v.  Mayor,  80  N.  Y.  185 ;  Stuhr  v. 
Curran,  15  Vroora,  181  S.  C,  43  Am.  Rep.,  353 ;  Steuben- 
ville  V.  Culp,  38  Ohio  St.  18 ;  Attorney  General  v.  Davis,  44 
Mo.  131 ;  Auditor  v.  Benoit,  20  Mich.  176 ;  Terhune  v.  Mayor, 
88  N.  Y.  247  ;  Commissioners  of  Saline  Co,  v.  Anderson,  20 
Kan.  298.)  And  where  an  officer  holds  during  pleasure,  the 
a[ipointmcnt  of  another  person  to  his  place  is  a  sufficient  re- 
moval. {Patton  V.  Vaughn,  39  Ark.  211 ;  Ex  Parte  Ilencn, 
1 3  Peters,  141 ;  Story  on  the  Const,,  Sees.  1538-1554 ;  Keenan 
V.  Perry,  24  Texas,  253 ;  Commonwealth  v.  Sliter,  25  Pa.  St. 
2  J ;  64  Am.  Dec.  680.) 

Thayer,  J. — ^The  appellant  commenced  an  action  in  the 
circuit  court  of  Multnomah  County  against  the  respondent,  to 
recover  an  amount  of  salary  alleged  to  be  due  him  as  a  police 
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oScer  of  saiil  city,  and  for  the  salaries  of  some  five  other  po- 
licemen, which  had  been  assigned  to  him.  The  appellant  and 
the  assignors  referred  to  had  been  regularly  appointed  chief  of 
police  of  said  city^  captain,  and  ordinary  policemen  thereof ; 
and  each  served  in  that  capacity  during  a  period  of  time. 
While  they  were  so  serving,  the  mayor  of  the  city  attempted 
to  displace  them,  and  appoint  other  policemen  in  their  places  ; 
and,  as  they  claim,  unlawfully  prevented  them  from  perform- 
ing their  duties  as  such  policemen  ;  and  the  action  was  brought 
to  recover  their  respective  salaries  after  being  so  displaced,  and 
until  the  time  of  the  commencement  of  the  action.  It  appears 
that  the  appellant  was  displaced  March  18, 1885  ;  his  assignor 
J.  II.  Lappeus,  chief  of  police  at  the  time,  was  displaced  July 
22,  1883,  his  assignor  T.  P.  Luther,  captain  of  police  at  the 
time,  was  displaced  August  2,  1883,  and  his  assignors  D.  W. 
Dobbins,  J.  E.  Cramer  and  A.  Johnson,  regular  policemen  at 
the  time,  were  eacli  and  all  displaced  March  18,  1885.  The 
amount  of  all  their  salaries  during  the  time  claimed  for  aggre- 
gates $15,625. 

The  respondent  interposed  the  following  matters  of  defense 
to  the  complaint :  That  the  salaries  sued  for  were  paid  to  parties 
other  than  the  appellant  and  his  assignors,  witliout  any  knowl- 
edge on  its  part  that  they  claimed  the  offices  or  the  salaries  ; 
that  appellant  and  his  assignors  were  removed  from  their  offi- 
ces, and  acquiesced  in  the  removal ;  that  appellant  and  their 
assignors  abandoned  the  said  offices,  and  neglected  to  perform 
the  duties  pertaining  thereto  ;  and  that  the  appellant  and  his  as- 
signors were  duly  dismissed  and  discharged  from  their  offices. 

The  city  charter  in  force  at  the  time  of  these  attempted  re- 
movals provided  that  the  mayor,  with  the  consent  of  a  major- 
ity of  the  common  council,  might  appoint  a  chief  of  police,  one 
or  more  captains  of  police,  and  a  suitable  force  of  regular  po- 
licemen; and  remove  or  suspend  any  member  of  the  police,  in- 
cluding the  chief  and  captains,  for  any  cause  which  they  might 
deem  sufficient,  to  be  stated  in  the  order  of  removal  or  sus- 
{leiision.  (Charter,  1884,  Chap.  8,  Sec.  72,  and  the  prior  char- 
ter*  of  the  city.) 
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It  was  not  claimed  in  the  case  that  tlie  mayor,  with  or  with- 
out tlie  consent  of  the  majority  of  the  common  council,  had  re- 
moved or  suspended  the  appellant  and  his  assignors  beyond 
this  :  The  mayor  had,  in  certain  messages  to  the  common  coun- 
cil, announced  in  each  case  that  he  had  appointed  a  person  to 
the  same  position  they  held,  and  generally  stated  that  it  was 
in  the  place  of  the  one  he  intended  to  supersede;  and  request- 
ed the  common  council  to  confirm  the  appointment,  which  was 
done  by  a  majority  vote  thereof  in  each  of  the  cases.  Thei-vj 
was  no  cause  stated  for  the  removal,  nor  any  order  made  in 
regard  to  it,  unless  the  mayor's  communication  can  be  deemed 
such  order.  Upon  the  trial  of  the  action  in  the  circuit  court, 
the  judge  thereof  presiding  ruled  out  all  the  defenses  of  the 
respondent,  except  that  of  the  abandonment  of  the  offices  by 
the  appellant  and  his  assignors.  That  question  the  judge  per- 
mitted to  go  to  the  jury,  and  instructed  them  that  if  tliey 
found  from  the  evidence  that  these  parties  did  in  fact  abandon 
their  offices,  they  would  find  for  the  respondent ;  whereu[)on 
the  jury  returned  a  general  verdict  in  favor  of  the  respondent 
and  against  the  appellant,  and  upon  which  the  judgment  ap- 
])ealed  from  was  entered. 

To  the  instruction  referred  to  the  appellant's  counsel  took 
an  exception,  which  is  the  main  point  relied  upon  in  the  caae. 
Whether  the  instruction  was  correct  or  not,  depends  upon  the 
evidence  bearing  upon  the  question  of  such  abandonment. 
The  appellant's  counsel  claimed  that  there  was  no  evidence 
tending  to  prove  an  abandonment  upoja  the  part  of  the  appel- 
lant and  his  assignors  of  the  said  offices;  and  I  confess  that  I 
was  very  skeptical  as  to  the  probability  of  there  being  any 
such  evidence.  I  presume  instances  have  occurred  in  whicii 
officers  have  abandoned  their  offices,  but  they  have  been  so 
rare  that  it  requires  cogent  proof  to  establish  them  as  matters 
of  fact.  An  officer,  doubtless,  might  legally  abandon  his  of- 
fice when  wrongfully  ousted  therefrom ;  his  permanent  remov- 
al from  the  territorial  jurisdiction  of  the  office  would  necessa- 
rily have  that  effect ;  but  his  failure  to  keep  up  a  clamor  for 
reinstatement  could  not  certainly  be  urged  as  evidence  of  abaii- 
donment. 
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The  mayor,  with  the  consent  of  a  majority  of  the  common 
council,  had  the  appointment  of  these  oiBcers,  and  could  re- 
move or  suspend  them.  He,  with  the  consent  of  that  body, 
did  appoint  other  persons  to  supersede  them,  and  they  were 
formally  installed  and  remained  in  these  positions.  Wliat, 
therefore,  could  the  appellant  and  his  assignors  do  in  the  prem- 
ises, but  submit  to  the  action  of  these  officials,  or  institute  le- 
gal proceedings  to  annul  their  acts  ?  I  have  read  the  testimo- 
ny contained  in  the  bill  of  exceptions,  and  do  not  think  it  tends 
to  show  an  acquiescense  in  the  removal,  or  abandonment  of  the 
offices  by  the  appellant  and  his  assignors^-do  not  find  that 
they  ever  proposed  to  relinquish  them.  It  appears  that  the 
most  that  can  be  said  in  regard  to  their  conduct  is,  that  they 
did  not  attempt  to  contend  about  going  out  of  their  places,  or 
about  being  let  in  again.  There  is  certainly  nothing  to  show 
that  they  relinquished  any  right,  or  did  anything  to  estop  them 
from  claiming  the  offices.  If  the  mayor  and  common  council 
had  offered  to  restore  them,  and  they  had  refused  such  restora- 
tion, there  would  be  grounds  upon  which  to  claim  an  estoppel; 
but,  as  the  case  stood,  I  am  unable  to  discover  that  there  was 
any  such  ground. 

But  the  respondent's  counsel  contends  that  the  mayor  and 
council  had  the  right  to  remove  appellant  and  his  assignors 
from  the  offices  held  by  them,  without  cause  stated  in  the 
order  of  removal ;  that  such  office  belongs  to  the  class  provided 
for  in  Sec.  2,  Art.  15  of  the  constitution  of  the  state,  and  is  to 
be  *'*'  held  during  the  pleasure  of  the  authority  making  the 
appointment."  It  is  questionable  who  "  the  authority  making 
the  appointment "  is  in  this  case.  The  authority  itself  is  de- 
rived from  the  legislative  department  of  the  state,  and  the 
mayor  and  common  council  are  restricted  in  the  manner  of  its 
exercise ;  and  the  question  is.  Whose  pleasure  is  to  be  consulted 
— the  legislative,  or  mayor  and  common  council  ?  The  latter 
are  intrusted  with  the  api)ointraent,  but  the  authority  emanates 
from  the  former,  and  it  has  expressed  its  pleasure  by  requiring 
the  mode  in  question  to  be  pursued  when  the  autliority  is  ex- 
ercised.    The  mayor  and  common  council  are  mere  agents  in 


248  Selby  v.  City  op  Portland.  [Sup.  Ct 

opinion  of  tbo  Court— Thayer,  J. 

the  matter,  and  I  think,  beyond  question,  are  subject  to  any 
restrictions  their  principal  may  deem  proper  to  impose.  I  can- 
not see  that  the  authority  to  remove  or  suspend  i>oIicemen 
could  have  been  exercised  v^ithout  a  special  cause,  which  was 
required  to  be  stated  in  the  order  of  removal  or  suspension. 
The  [>rovision  is  a  salutary  measure,  and  should  be  observed 
with  strictness. 

It  looks  very  much  to  me  as  thougli  the  public  confidence 
was  abused  in  the  transaction,  and  that  the  appellant  and  his 
assignors  were  shamefully  trifled  with  ;  but  it  occura  to  my 
mind  that  they  neglected  to  take  proper  steps  in  the  matter, 
and  have  lost  the  remedy  they  could  have  invoked  successfully. 
They  might  have  commenced  an  action  in  the  nature  of  a  quo 
warranto  against  the  persons  designated  to  succeed  them,  and 
been  reinstated  in  their  positions:  or,  probably,  they  might 
have  sued  out  a  writ  of  review,  obtained  a  reversal  of  the  action 
of  the  mayor  and  common  council  in  the  affair,  and  been  re- 
stored to  their  positions  in  that  way.  It  was  held  by  the  court 
of  appeals  in  New  York,  in  Fitzsimmons  v.  City  of  Brooklyn^ 
102  N.  Y.  636  (S.  C.  7  N.  E.  Rep.  787),  where  a  policeman 
of  that  city,  who  had  been  duly  appointed  to  that  office  and 
entered  upon  the  performance  of  his  duties,  was  attempted  to 
be  removed  by  the  police  commissioners,  and  upon  certiorari, 
the  order  of  removal  was  reversed,  and  he  was  restored  to  his 
office,  that  he  could  recover  against  the  city  his  salary  which 
accrued  between  the  time  of  the  order  of  removal  and  tlie 
restoration,  and  without  any  abatement  on  account  of  earnings 
realized  from  his  former  trade,  resumed  during  the  interim. 
Under  that  decision,  these  parties  could  possibly  have  recovered 
their  salaries  after  a  successful  prosecution  of  a  writ  of  review. 
I  cannot,  however,  believe  that  they  can  maintain  an  action 
therefor  while  other  parties  occupy  their  places,  have  qualified 
as  policeman,  and  are  recognized  by  the  city  government  as 
[Buch.  It  seems  very  evident  to  me,  that  their  right 'to  the  office 
would  liave  to  be  judicially  determined  in  a  proper  proceed- 
ing, before  such  an  action  could  be  sustained. 

The  ap[>ellant'8  counsel  have  cited  a  number  of  authorities 
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to  show  that  an  action  of  the  character  of  the  one  in  question 
can  be  maintained ;  but  not  one  of  them,  as  I  can  discover, 
was  in  a  case  where  the  plaintiil  had  been  put  out  of  office  and 
another  person  been  formally  installed,  and  was  in  the  discharge 
of  the  duties  thereof,  unless  there  had  been  an  adjudication  in 
n  direct  proceeding,  declaring  him  lawfully  entitled  to  it,  and 
the  incumbent  a  usurper. 

The  appellant's  counsel  claim  that  the  salary  is  attached  to 
the  office,  and  does  not  depend  upon  contract.  It  is  fixed  by 
law.  But  it  does  not  follow  that  the  title  to  the  office  can  be 
tried  in  a  collateral  action.  Dillon,  in  his  work  on  Municipal 
Corporations,  3d  ed..  Sec.  831,  says :  "  Thus  the  salary  or 
fees  of  an  officer  of  a  municipal  or  public  corporation  maj-, 
like  other  debts,  be  recovered  by  an  action  at  law  against  the 
corporation.  This,  ordinarily,  is  the  remedy,  and  not  manda- 
mus ;  but  if  the  officer  cannot  sue  the  corporation,  he  may, 
where  entitled,  compel  payment  by  means  of  this  writ,  unless 
CDOther  is  in  possessson  under  color  of  right;  in  which  case  the 
title  to  the  office  cannot  ordinarily  be  determined  on  manda- 
mus, or  in  a  collateral  proceeding." 

It  may  be  said  that  the  action  of  the  mayor  and  common 
council  in  the  premises  was  a  flagrant  violation  of  the  law,  and 
of  the  rights  of  these  officials ;  but,  nevertheless,  other  persons 
were  nominated  in  their  places,  confirmed  by  the  common 
council,  took  the  oath,  were  regularly  inducted  into  their  jdaces, 
and  became  officers  de  facto  in  their  stead.  The  title  to  the 
office  had  to  be  tried,  as  preliminary  to  the  right  of  action  which 
could  have  been  brought  in  the  lowest  court  of  the  state  hav- 
ing civil  jurisdiction.  The  parties  ousted  could,  as  their  sal- 
aries accrued  monthly,  have  sued  therefor  in  a  justice's  court, 
whose  jurisdiction  to  try  the  title  to  the  office  would  have  to 
be  conceded,  the  same  as  that  of  the  circuit  court,  under  the 
same  form  of  action,  not  only  in  cases  where  the  question  as 
to  the  title  is  a  simple  one,  but  where  it  is  complicated  and 
doubtful.  Courts  will  not  entertain  a  case  in  favor  of  a  party 
to  recover  for  the  use  and  occupation  of  real  property  against 
one  who  is  in  possession  thereof  adversely,  but  remit  such  per- 
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son  to  his  remedy  by  ejectment ;  and  I  think  there  would  be 
less  reason  for  entertaining  a  case  of  the  character  of  the  one 
in  question  than  in  that  referred  to.  To  allow  an  officer  in  such 
a  case  to  remain  wholly  passive  for  a  term  of  years,  and  then 
bring  an  action  and  recover  the  amount  of  his  salary,  which 
hud  been  all  the  time  accumulating,  without  attempting  to  dis- 
possess the  incumbent,  would  result  in  a  pernicious  practice, 
and  tend  to  overturn  a  well-established  rule  of  law  regarding 
the  trial  of  the  right  to  an  office*  No  precedent  for  such  a 
course  has  been  furnished. 

It  has  long  been  a  mooted  question,  whether  the  payment  of 
a  salary,  or  fees,  or  emoluments  of  an  of&ce  to  a  de  facto  in- 
cumbent would,  exonerate  the  government  or  political  body 
from  the  payment  thereof  to  the  de  jure  officer.  Numerous 
authorities  have  been  cited  upon  both  sides  of  that  question, 
though  it  is  not  before  the  court  as  the  case  stands.  Those 
cited  by  the  respondent's  counsel  go,  in  the  main,  to  show  that 
it  will  not.  They  maintain  that  the  compensation  is  attached 
to  the  office,  and  carry  it  out  to  its  logical  sequence  by  holding 
that  the  salary  must  be  paid  to  the  de  jure  officer  ;  while  the 
ones  which  maintain  the  contrary  doctrine  generally  concede 
that  the  salary  is  attached  to  the  office — yet  hold  that  tJie  dis- 
bursing officer  is  not  compelled  to  look  beyond  the  certificate 
of  election  or  appointment  of  the  person  who  is  in  the  discharge 
of  the  duties,  and  that  payment  to  such  party  discharges  the 
obligation  of  the  political  body  in  regard  to  the  matter ;  but 
neither  class  of  cases  sanctions  tlie  right  of  the  de  jure  officer 
to  recover  the  salary  while  out  of  possession  of  the  office,  until 
he  obtains  a  determination  of  a  competent  tribunal  in  favor  of 
his  title,  in  a  direct  proceeding  instituted  for  that  purpose. 

Dorsey  v,  Smyth^  38  Cal.  21,  one  of  the  cases  cited  by  the 
respondent's  counsel,  was  an  application  for  a  mandate  to  com- 
pel the  county  auditor  of  Tuolumne  County,  California,  to  au- 
dit and  allow  the  salary  of  the  relator  as  district  attorney  of 
said  county.  He  had  been  kept  out  of  office  by  an  intruder, 
who  held  it  under  color  of  office.  The  court  granted  the  writ, 
but,  before  the  application  was  made,  the  relator  had  instituted 
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a  contest  for  the  office  against  the  incumbent,  and  had  obtained 
a  decision  of  the  Supreme  Court  of  that  state,  that  he  was  en- 
titled to  it  of  right. 

Douglass  v.  State^  31  Ind.  429,  another  of  the  cases,  was  a 
direct  proceeding  under  the  statute  of  the  State  of  Indiana 
upon  the  relation  of  Wright  against  Douglass,  in  which  the  lat- 
ter was  charged  with  having  usurped  the  office  of  auditor  of 
Harrison  County,  in  that  state.  It  was  to  try  the  title  to  the 
office,  and  recover  the  fees  and  emoluments  thereof,  as  incident- 
al to  the  proceeding. 

City  of  Philadelphia  v.  Itinh^  2  Atl.  Hep.  505,  another  of 
the  cases,  was  an  action  brought  by  Eink  against  the  city  to 
recover  his  salary  as  magistrate  thereof.  One  Barr  had  in- 
truded into  the  office,  and  held  it  for  some  time  under  color  of 
office.  Eink  was  allowed  to  recover  for  full  time,  but  before 
the  action  was  commenced,  his  right  to  the  office  had  been  de- 
termined by  the  Supreme  Court  of  Pennsylvania,  in  a  direct 
proceeding  instituted  for  that  purpose. 

Carroll  v.  Siehenthaler^  27  Cal.  193,  another  of  the  cases, 
was  a  mandamus,  upon  the  relation  of  Carroll,  to  compel  tlie 
board  of  supervisors  of  Amador  County  to  allow  his  salary  as 
supervisor  of  a  district  of  that  county,  to  which  one  Ingalls 
luid  been  declared  elected,  and  for  some  time  had  lield  the  of- 
fice. The  writ  was  allowed,  but  Carroll  had  commenced 
the  suit  to  try  the  right  to  the  office,  and  had  obtained  a  de- 
cision in  his  favor,  before  the  mandamus  proceedings  were  be- 
gun. 

People  V.  Potter,  68  Cal.  127;  Meagher  v.  County  of  Storey , 
6  Ncv.  244  ;  Matthews  v.  Supervisors  of  Copiah  Co.,  24  Amer. 
Eep.  715,  and  City  of  Philadelphia  v.  Given,  60  Pa.  St.  130 
— four  other  of  said  cases — merely  hold  that  a  de  facto  officer 
cannot  recover  compensation  for  services  while  occupying  tlie 
office,  a  point  upon  which  none  of  the  authorities  disagree, 
as  I  am  aware  of. 

Mayor  etc.  of  Memphis  v.  Woodward,  12  Heisk.  499, 
another  of  the  cases,  was  a  suit  by  the  latter  party  against  tlie 
former,  to  recover  a  salary  as  physician  to  the  city  hospital, 
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an  office  created  by  law  for  said  city.  Woodward  had  been 
chosen  to  the  office,  and  the  mayor  went,  in  company  witli  lum, 
to  Lynch,  the  former  physician,  to  turn  over  the  office  to 
"Woodward.  Lynch  asked  for  time  in  which  to  arrange  his 
affairs,  and  it  having  been  granted  him,  he  employed  it  in  su- 
ing out  injunctions  to  restrain  the  mayor  and  Woodward  from 
interfering  with  him  in  the  enjoyment  of  the  office.  The 
chancellor  perpetuated  the  injunction,  but  the  Supreme  Court 
of  the  state  dissolved  it,  and  held  that  Woodward  was  enti- 
tled to  the  oflSce,  and  tlie  suit  for  the  salary  was  not  commence<l 
until  after  that  decision  was  rendered.  Under  the  circura- 
st'inces,  a  recovery  was  had  in  favor  of  Woodward  for  the 
Biliary  during  the  time  he  was  deprived  of  the  office. 

Major  etc.  of  Macon  v.  Hays^  25  Ga.  590,  another  of  tlie 
cases,  was  an  action  to  recover  compensation  as  city  marshal. 
That  case  was  tried  several  times,  and  will  be  found  reported 
in  19  Qa.  4^)8,  and  21  Ga.  280;  and  whether  it  has  ever  yet 
been  determined  or  not  I  am  not  advised.  The  right  to  insti- 
tute such  an  action  was  conceded,  although  the  marshal  had 
been  removed  from  the  office  by  the  mayor  and  common  coun- 
cil of  the  city  ;  but  he  had,  before  its  commencement,  obtained 
a  judgment  of  the  Supreme  Court  of  the  state  quashing  their 
proceedings  in  the  matter. 

Dolan  V.  Mayor y  68  N.  Y.  274,  another  of  the  cases  referred 
to,  was  an  action  to  recover  a  salary  as  assistant  clerk  of  the 
district  court  for  the  sixth  judicial  district  in  the  City  of  New 
York,  and  the  plaintiff  was  allowed  to  recover  for  a  portion  of 
time  during  which  he  had  been  excluded  from  the  office  by 
another  party  who  was  holding  under  color  of  office,  but  not 
for  any  portion  of  the  time  covered  by  payment  to  the  de facto 
officer ;  nor  was  the  action  to  recover  the  salary  commenced 
until  after  judgment  of  ouster  was  obtained  against  the  incum- 
bent in  quo  warranto  proceedings. 

Bryan  v.  Cattail,,  15  Iowa,  538,  is  also  cited  by  the  respond- 
ent's counsel.  That  was  a  proceeding  by  mandamus,  to  com- 
pel the  auditor  of  the  State  of  Iowa  to  issue  to  the  plaintifl*  in 
the  proceeding  warrants  on  the  state  treasurer  for  the  salary  of 
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the  plaintiff  as  district  attorney  for  the  fifth  judicial  district  of 
said  state,  claimed  to  be  due  him  for  the  quarter  ending  the  first 
days  of  April,  July,  and  October,  1862.  The  plaintiff  had  been 
duly  elected  to  said  office  for  the  term  of  four  years  from  the 
first  day  of  January,  1859;  but  in  July,  18«')1,  he  was  commis- 
sioned a  captain  in  the  volunteer  service  of  the  United  States, 
for  three  years,  or  during  the  war;  was  mustered  into  the  ser- 
vice^  and  so  continued  until  after  the  mandamus  proceeding  was 
instituted.  The  auditor  refused  to  issue  the  warrants,  upon  the 
ground  that  the  plaintiff  was  absent  from  the  state  during  the 
whole  period  for  which  he  claimed  the  emoluments  of  the  of- 
fice ;  and  it  was  contended  that  he  forfeited  his  office  by  en- 
gaging in  a  service  incompatible  with  its  duties.  The  court 
held  that  the  plaintiff  did  not,  by  his  enlistment  in  the  service, 
forfeit  his  oSce,  and  that  the  salary  was  attached  to  it,  and  al- 
lowed the  writ.  It  does  not  appear  that  any  attempt  was  made 
to  appoint  another  person  to  the  office  during  the  plaintiff's 
absence,  or  that  there  was  any  contest  regarding  it.  The  only 
question  the  court  had  to  decide  in  the  case  was,  whether  the 
plaintiff's  engagement  in  the  military  service,  under  the  cir- 
cnmstances,  operated  ipso  f(icto  as  a  forfeiture  of  it;  and 
when  it  was  determined  that  it  did  not,  the  court  had  no  al- 
ternative but  to  decide  that  he  was  entitled  to  the  salary. 

None  of  the  cases  referred  to  indicate  that  an  action  to  re- 
cover the  salary  of  an  office  could  be  maintained  while  occupied 
by  a  dcfiicto  officer,  until  the  right  to  the  office  has  been  de- 
termined by  proper  adjudication.  Such  a  determination  could 
not  properly  be  had  in  this  case,  as  it  would  determine  the 
rights  of  parties  not  before  the  court.  It  would  be  a  determ- 
ination that  the  incumbents  who  succeeded  the  appellant  and 
liisj  assignors  were  intruders  and  usurpers,  when  they  were  not 
b<?forc  the  court.  Upon  this  ground,  the  appellant  was  not 
entitled  to  recover,  and  the  circuit  court  should  have  dismissed 
the  complaint,  instead  of  trying  the  case  upon  the  merits.  To 
that  extent,  the  judgment  appealed  from  will  be  modified. 
Costs  will  not  be  allowed  to  either  party  upon  this  appeal. 
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[Filed  December  6, 1886.] 

J.  W.  WOOD  V.  STILLEY  RIDDLE. 

Betisw— Necessary  Paatibs  in.— In  a  proceeding  to  review  the  action  of 
a  county  court  in  granting  or  refusing  a  license  to  sell  spirituous  liquors 
at  retail,  and  analogous  cases,  the  county  or  public  corporation  whose 
acts  are  to  be  reviewed  must  be  made  a  defendant. 

Douglas  Countt.     Plaintiff  appeals.     Affirmed. 


W.  Jt.  WilliSy  for  Appellant. 
•/.  C.  FtUlertoUy  for  Eespondent. 

Strahan,  J. — ^The  respondent  applied  to  the  county  court 
of  Douglas  County,  for  a  license  to  sell  spirituous  liquors  by 
retail.  Tiie  appellant,  with  others,  remonstrated.  License 
was  granted,  and  appellant  procured  a  writ  of  review.  Upon 
a  hearing  in  the  circuit  court,  the  writ  was  dismissed,  from 
which  judgment  this  appeal  is  taken. 

Douglas  County  is  not  a  party  to  this  proceeding,  and  for  that 
reason  it  is  fatally  defective.  The  county  court,  representing  tlie 
county,  granted  the  license,  and  the  county  received  the  money. 
In  all  analogouscases  in  this  state,from  ITiompsonw.  Midtnomah 
County,  2  Or.  34,  to  Pruden  v.  Grant  County,  12  Or.  808,  the 
county,  or  otiier  public  corporation  whose  acts  are  to  be  review- 
ed, must  be  a  defendant,  and  must  have  the  privilege  of  being 
heard  before  its  acts  can  be  annulled  on  writ  of  review.  (^Si- 
mon V.  Portland  Common  Coun^l,  9  Or.  437;  Worcester  and 
Nashua  H,  i?.  Co.  v.  It.  -ff.  Commis.,  118  Mass.  661 ;  Qrato- 
ford  v.  Township  Board,  22  Mich.  405. 

For  this  reason  the  court  below  did  not  err  in  dismissang 
said  writ,  and  its  judgment  is  affirmed. 
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Argnme&t  for  Appellant. 
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THOMAS  COOPER  v.  T.  J.  BLAIR  et  al.  |  ^^ 

Troycb  and  Goxversion— Joindbs  of  Parties— Nonsitit.— In  an  action 
against  several  for  the  conyersion  of  wheat  stored  in  a  warehouse,  wliere 
it  appears  that  the  acts  complained  of  were  committed  by  tlie  defendants 
severally,  at  different  times,  and  there  is  nothing  to  show  any  concert  or 
combination  between  the  parties  to  do  the  acts  charged,  no  recovery 
against  all  the  defendants  can  bo  had,  and  a  jad<3;ment  of  nonsuit  is  proper. 

Bams. — ^To  enable  a  plaintiff  to  join  several  tort  feasors  in  one  action,  there 
most  be  some  community  in  the  wrong-doing  among  the  parties  so  united. 

Samb — Pleading — AUBNDMBKT.—In  such  an  action,  where  the  plaintiff  fails 
at  the  trial  to  show  participation  by  some  of  the  defendants  in  the 
wrong  charged,  it  seems  he  may  amend  his  complaint  by  omitting  such 
I^arties. 

Benton  County.     Plaintiff  appeals.     Affirmed. 

John  Kdmy  and  J.  W.  Raybum^  for  Appellant. 

In  an  action  for  tort  against  several,  when  it  appears  on  the 
trial  that  some  are  guilty  and  some  are  not,  the  plaintiff  may 
have  judgment  against  those  found  guilty.  (Addison,  Torts, 
§  1821 ;  Pomeroy's  Rem.  807  ;  Tracy  v.  Cloyd,  10  W.  Va. 
19 ;  Nicol  V.  Glennie,  1  M.  i  S.  589 ;  Cowan  v.  Burgess^  5 
Am.  Dec.  6G8.)  A  tenant  in  common  of  personal  property 
may  maintain  an  action  of  trover  against  his  co-tenant,  who 
has  shipped  or  sold  the  entire  property,  so  that  the  other  there- 
by loHCs  the  property.  (^Yamhill  Bridge  Co.  v.  Newhy^  1  Or. 
174  ;  Godl  V.  Morse,  126  Mass.  480  ;  Brightman  v.  Eddy,  97 
Mass.  478 ;  Weld  v.  Oliver,  38  Mass.  559  ;  Agiiew  v.  John- 
son,  55  Am.  Dec.  567  ;  Williams  v.  Chadbome,  6  Cal.  559 ; 
DycJcmaa  v.  Valiente,  42  N.  Y.  549;  Ripley  v.  Davis,  15 
Mich.  78 ;  Warren  v.  Alen,  44  Am.  Dec.  406 ;  Freeman  on 
Cotenancy,  Sec.  306,867)  To  authorize  a  court  to  nonsuit 
a  plaintiff,  there  must  be  such  a  total  failure  of  proof  of  a 
material  allegation  of  the  complaint,  as  would  require  the 
court  to  set  aside  the  verdict  for  want  of  evidence,  if  the  jury 
were  to  find  for  the  plaintiff.  (Code,  §§  243,  244  ;  Grant  v. 
Baker,  12  Or.  829 ;  Salmon  v.  Olds  and  Ejing,  9  Or.  488  ; 
Cog9weU  v.  Or.  A  Cal.  R.  R.  Co.,  6  Or.  417 ;    lippin  v. 


250  CooPEti  V.  Blair.  [Sup.  Ct 

Opiniou  of  the  Court — ^Thayer,  J. 

Ward,  5  Or.  450 ;  Southwell  v.  Bcezlcy,  6  Or.  458.)  We 
have  never  claimed,  and  do  not  now,  that  we  can  have  a  ver- 
dict against  all  of  the  defendants  charged,  unless  we  prove 
that  they  jointly  took  and  converted  our  wheat.  Each  tenant 
in  common  of  this  grain  had  a  right  to  sever  hi*  part  from  the 
common  mass,  and  dispose  of  it  as  he  saw  fit,  but  he  must  not 
take  more  than  rightfully  belongs  to  hini.  (^Fobes  v.  Shot- 
tuch,  22  Barb.  5G8  ;  Channon  v.  Lusk,  2  Lans.  211  ;  Fiqaet 
v.  Allison,  12  Mich.  328 ;  Lohdell  v.  StowelU  87  Uow.  Pr. 
88  ;  Gardner  v.  Dutch,  9  Mass.  427  ;  Wilson  v.  Nason,  4 
Bosw.  [N.  Y.]  155  ;  Eyder  v.  Hathaioaxj,  21  Pick.  298  ;  Mor- 
gan  v.  Gregg,  46  Barb.  183.)  If  he  take  more,  an  action  will 
lie  against  him  by  the  party  injured.  (^Tripp  v.  Riley,  15 
Barb.  334 ;  Newton  v.  Howe  <j6  Drury,  29  Wis.  535  ;  Wells  on 
Replevin,  §§  203  and  204 ;  Kimberly  v.  Fatchin,  19  N.  Y. 
337.) 

John  Uttmettj  J.  -B.  Bryson  and  TUmon  Ford,  for  Respond- 
ents. 

The  testimony  shows  that  the  defendants  took  whatever 
wlieat  they  got  from  his  warehouses  at  different  times,  and 
that  they  never  acted  together  in  any  manner  nor  at  any  time ; 
hence  they  could  not  be  guilty  of  a  joint  conversion;  and  if  not, 
then  plaintiff  must  fail,  unless  he  had  dismissed  his  joint  action 
a*ul  })roceeded  against  some  one  of  the  deft's.  (2  Addison, 
Torts,  Sec.  1321 ;  Guille  v.  Swan,  10  Am.  Dec.  234 ;  Chap- 
man V.  Palmer,  77  N.  Y.  51 ;  Kays  v.  Little  York  Min.  Co., 
63  Cal.  724 ;  Dahms  v.  Sears^  13  Or.  47.)  A  verdict  in  tres- 
l)ass  against  all  tlie  defendants  jointly  cannot  be  sustained  on 
evidence  wliich  fails  to  implicate  all.  (^Grusing  v.  Shantion, 
2d  111.  App.  325 ;  Dahms  v.  Sears,  supra.} 

Thayer,  J. — The  appellant  commenced  an  action  in  the 
court  below  against  the  respondents,  to  recover  damages  for 
an  alleged  conversion  of  a  quantity  of  wheat  which  the  appel- 
lant had  stored  with  the  respondent  Blair  at  Corvallis,  Ben- 
ton County,  Oregon.     Blair  had  two  warehouses  lu  which  he 


Dec.  1886.]  Cooper  v:  Blair,  257 

Opinion  of  the  Court— Thayer,  J. 

received  wheat  for  storage,  and  dealt  in  buying  and  selling 
wheat.  He  received  from  appellant  eight  hundred  and  thirty- 
three  bushels,  Oct.  25,  1882,  at  his  warehouse  on  First  street, 
Corvallis ;  four  hundred  and  sixteen  7-60  bushels,  Septem- 
ber 19,  1885,  at  the  same  warehouse;  and  at  or  about  that  time 
received  from  him  seven  hundred  and  sixteen  46-60  bushels  at 
said  warehouse.  A  part  of  the  wheat  so  stored,  the  appellant 
subsequently  sold  to  Blair.  He  alleges  that  he  had  thirteen 
hundred  and  sixty-five  bushels  and  some  pounds  of  wheat  after 
the  sale  to  Blair,  which  he  charged  the  respondents  with  hav- 
ing converted.  The  respondents,  the  Salem  Capitol  Flouring 
Mills  Company  (Limited),  J.  £.  Henkle,  Jacob  Henkle  and 
John  Kitson,  and  VV.  B.  Hamilton,  Zephin  Job  and  B.  B.  Job, 
answered  separately ;  that  is,  the  Flouring  Mills  Company  filed 
its  answer,  the  Henkles  and  Kitson,  who  were  partners,  filed 
their  answer  jointly,  and  Hamilton  and  Zephin  and  B.  R.  Job, 
who  were  also  partners,  filed  their  answer  jointly.  The  said 
respondents  in  their  said  several  answers  denied  the  main  alleg- 
ations of  the  complaint,  and  set  up  certain  new  matter.  The 
Flouring  Mills  Company  allejged  that  they  purchased  and  paid 
full  cash  value  for  all  of  the  wheat  they  received,  or  that  came 
into  their  possession,  at  or  about  the  time  of  the  alleged  con- 
version. Henkle  &  Co.  alleged  that  they  were  the  owners  of 
a  quantity  of  wheat  which  had  been  stored  in  said  warehouse ; 
that  it  was  mixed  in  bins  with  other  wheat  of  like  grade  and 
quality,  with  the  assent  of  the  owners  thereof;  and  that  they 
took  only  2,800  bushels  of  wheat,  which  was  a  less  amount  than 
that  stored  therein  belonging  to  them,  and  which  was  delivered 
to  them  by  said  Blair.  And  Hamilton  &  Co.  alleged  that  they 
were  the  owners  of  about  13,132  bushels  of  wheat,  which  had 
theretofore  been  stored  in  said  warehouse,  mixed  as  Henkle  & 
Go's  wheat  was,  and  that  Blair  delivered  the  same  to  them ; 
which  wheat,  so  received  by  the  respondents,  was  alleged  in  the 
several  answers  to  be  the  wheat  they  were  charged  with  hav- 
ing converted.  The  said  Blair  filed  no  answer  to  the  com- 
plaint. 

Upon  the  trial  of  the  action,  the  respondent's  counsel  con* 
XIV.    Okbo.-I?. 
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tended  that  there  could  be  no  recovery  against  the  respond- 
entSy  unless  the  alleged  conversion  of  the  wheat  was  their 
joint  act ;  and  the  circuit  judge  who  presided  at  the  trial  seemed 
to  be  of  that  opinion,  as  he  finally  nonsuited  the  appellant,  ap- 
parently upon  the  ground  that  the  respondents'  acts  in  the  prem- 
ises were  several ;  that  is,  the  Flouring  Mills  Company  acted 
for  themselves,  Ilenkle  &  Co.  for  themselves,  and  Hamilton 
&  Co.  for  themselves. 

The  theory  of  the  appellant's  counsel  seems  to  have. been 
that  they  had  a  right,  after  proving  the  amount  of  wheat  appel- 
lant had  in  the  warehouse  at  the  time  of  the  alleged  conversion, 
to  show  how  much  the  Flouring  Mills  Co.  took  out  of  it,  how 
much  Henkle  &  Co.  took  out  of  it,  and  how  much  Hamilton 
&  Co.  took  out  of  it;  and  after  ascertaining  what  portion  of 
the  wheat  so  taken  belonged  to  him,  recover  from  said  several 
companies  the  amount  taken  by  them,  respectively^  of  his  wheat. 

It  must  be  conceded,  I  think,  that  these  several  companies 
acted  independently  of  each  other  in  what  they  did  in  regard 
to  the  taking  the  wheat.  There  is  not  the  slightest  trace  of 
testimony  in  the  case,  as  I  can  discover,  that  they  combined 
or  cooperated  in  taking  away  any  'wheat  from  the  warehouse 
in  question.  The  taking  was  at  different  times,  and  clearly 
several  acts,  and  resulted  from  their  several  motives.  Each 
company  took  the  wheat  they  supposed  they  were  severally  en- 
titled to,  and  at  their  own  instance,  and  upon  their  own  re- 
sponsibility. And  unless  the  appellant*s  counsel- can  maintain 
the  theory  before  indicated,  the  nonsuit  granted  by  the  circuit 
judge  must  stand. 

There  were  a  number  of  exceptions  taken  to  the  rulings  of 
the  court  at  the  trial,  in  excluding  testimony  offered  on  the 
part  of  the  appellant ;  but  they  are  unimportant,  unless  the  ap- 
pellant had  the  right  to  recover  severally  against  the  respond- 
ents, as  before  indicated.  The  view  the  appellant's  counsel 
suggested  in  reference  to  this  question  seems  hardly  tenable, 
yet  it  has  been  presented  with  much  more  force  and  ability, 
and  is  sustained  by  many  of  the  earlier  decisions.  (^Jackson 
v.  Woods  et  al.f  5  Johns.  278,  and  cases  there  cited.)     That 
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wa3  a  case  of  ejectment  against  five  defendants,  who  entered 
into  the  consent  rule  jointly,  and  pleaded  jointly.  Two  of  the 
lessors  of  the  plaintiff  proved  title  to  the  premises  in  them* 
selves,  and  that  the  defendants  were  in  possession  in  separutc 
and  distinct  parts,  but  not  jointly.  The  jury  found  each  de- 
fendant separately  guilty,  as  to  that  part  of  the  premises  in  his 
separate  possession,  and  not  guilty  as  to  the  other  parts,  pos- 
sessed by  the  other  defendants ;  and  the  court  held  that  the 
l)laintiff  was  entitled  to  judgment  against  all  the  other  defend- 
ants severally,  according  to  the  verdict.  Kent,  who  was  then 
chief  justice  of  the  court,  laid  it  down  as  a  rule  in  actions 
fur  torts  against  several  who  joined  in  a  plea,  that  the  jury 
might  find  some  guilty  of  part,  or  at  one  time,  and  the  other 
guilty  of  another  part,  or  at  another  time,  and  that  in  cith- 
er of  those  cases  they  might  assess  several  damages;  and  re- 
ferred to  several  early  English  cases  that  sanction  such  course. 
This  case  is  very  similar  in  principle  to  that  of  Jackson  v. 
Hazen^  2  Johns,  437.  There  the  action  was  against  five  de- 
fendants, who  entered  into  the  consent  rule  jointly,  and  pleaded 
jointly  ;  but  it  appeared  upon  the  trial  that  two  of  them  occu- 
pied distinct  parcels  of  the  premises  in  severalty,  and  that  the 
other  three  possessed  the  residue  of  the  premises  jointly.  It 
was  contended  for  the  plaintiff,  that  all  the  facts  necessary  to 
be  proved  in  an  action  for  trespass  were  admitted  by  the  con- 
sent rule,  and  that  the  defendants  could  have  prevented  the 
difficulty  and  hardship  that  might  arise  out  of  a  claim  to  the 
mesne  profits  by  appearing  separately  for  their  distinct  par- 
cels ;  but  the  court  held  that  the  plaintiff  was  bound  to  prove  a 
joint  possession  of  all  the  defendants,  and  that  the  two  defen- 
dants who  held  separately  were  entitled  to  judgment  against 
the  plaintiff.  Spencer,  J.,  who  delivered  the  opinion  of  the 
court,  said  that  the  only  case  which  seemed  to  warrant  a  gen- 
eral judgment  against  all  the  defendants  was  that  of  Claxniorc 
V.  Scarle  et  al.^  1  Ld.  Ray.  729,  which  stated  the  practice  to 
be,  where  some  of  the  defendants  appeared  at  the  trial  and 
confessed  lease,  entry  and  ouster,  and  the  others  did  not, 
that  with  regard  to  such  as  did  not  appear,  a  verdict  was  to  be 
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entered  for  their  not  appearing  to  confess,  &c. ;  but  the  ccmrt 
held  that  this  rule  did  not  proceed  upon  the  principle  arising 
in  the  case  ;  nor  did  it  necessarily  follow  that  the  rule  contem- 
plated distinct  possession  as  to  those  who  did  not  confess  ;  that 
in  many  respects  there  was  an  analogy  between  actions  of  eject- 
ment and  trespass,  and  perhaps,  in  all  respects,  except  as  to 
the  quantity  of  interest  necessary  to  maintain  the  one  or  the 
other;  that  in  an  action  of  trespass  against  several,  it  would 
not  be  competent  for  the  plaintiff  to  give  in  evidence  the  dis- 
tinct act  of  the  individuals,  without  showing  also  that  such  acts 
were  in  performance  of  a  concert  and  agreement  among  all  tiie 
defendants ;  then,  and  in  that  case  only,  would  all  be  respon- 
sible for  the  act  of  each.  In  this  view  Chief  Justice  Kent  and 
Van  Ness,  J.,  concurred. 

These  two  cases  have  been  referred  to  in  subsequent  decis- 
ions of  the  New  York  courts,  but  have  never  been  cited  except 
in  ejectment  proceedings,  as  they  were  conducted  at  common 
law  ;  and  all  that  is  said  by  the  court  in  either  of  them  is  only 
authority  in  ejectment  suits  as  formerly  prosecuted.  The  doc- 
trine these  cases  attempted  to  establish  was  evidently  intended 
to  soften  the  rigor  of  the  rules  in  ejectment  cases.  A  strict 
enforcement  of  them  left  the  defenbant  no  grounds  to  stand 
upon,  except  to  defeat  the  lessor's  claim  of  title  to  the  premises, 
as  he  was  compelled  to  confess  the  leasing,  entry  and  ouster 
as  a  condition  upon  wliich  he  was  permitted  to  defend.  This, 
however,  operated  as  no  hardship,  except  when  the  action  was 
against  several,  each  occupying  distinct  parcels  of  the  demanded 
premises.  In  that  case,  if  tlie  fiction  of  law  applicable  to  that 
class  of  actions  were  carried  out  literally,  the  defendants  would 
each  have  to  confess,  or  be  deemed  to  have  confessed,  tlie  ous- 
ter as  to  the  whole,  and  be  liable  to  the  whole  amount  of  mesne 
profits.  And  to  avoid  so  palpable  an  injustice,  it  was  necessary 
either  to  compel  the  plaintiff  to  enter  into  a  separate  consent 
rule  with  each  defendant,  or  not  allow  a  recovery  without  prov- 
ing a  joint  possession  of  all  the  defendants,  as  in  Jackson  v. 
Hazen^  supra  ;  or  by  allowing  a  finding  of  guilty  against  each 
defendant  separately,  as  to  the  part  of  the  premises  in  his  sep- 
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nrate  possession,  and  not  guilty  as  to  the  balance,  as  in  JacJc- 
son  V.  Woodj  supra.  It  was  only  an  expedient  adopted  to  pre- 
vent injustice  ;  and,  in  order  to  preserve  consistency,  I  imagine 
that  Chancellor  Kent  in  the  latter  case  cited  the  cases  of  Player 
V.  Warn  &  Dews,  Cro.  Car.  64,  and  Dickson  et  al.  v.  Jenkins^ 
Cro.  Car.  178  ;  Sir  John  Heydon's  Case^  11  Co.  5,  and  Tidd'a 
Pf.  805 ;  for  I  very  much  doubt  that  that  distinguished  juri-t 
would  ever  have  decided,  as  an  abstract  question,  that  parties 
severally  committing  distinct  trespasses  could  be  united  in  an 
action,  and  several  judgments  be  recovered  against  them. 

Whatever  may  have  been  the  rule  upon  the  subject  in  the 
English  courts,  no  such  practice  ever  obtained  in  the  United 
States,  unless  under  special  statutory  provision.  Nor  do  I  be- 
lieve that  the  later  English  authorities  recognize  any  such  doc- 
trine. Chitty  says:  ^^  And  if  a  joint  action  of  trespass  be 
brought  against  several  persons,  the  plaintiff  cannot  declare  for 
an  assault  and  battery  by  one,  and  for  the  taking  away  of 
goods  by  the  others,  because  these  trespasses  are  of  several 
natures.  And  in  trover,  against  several  defendants,  all  cannot 
be  found  guilty  in  the  same  court  without  proof  of  a  joint  con- 
version by  all."  (1  Chitty  PI.  86.)  And  it  is  declared  in  note 
i.  to  the  case  of  WUhraham  v.  Snow,  2  Saund.  Pt.  1,  p.  47, 
in  these  words  :  ^'  It  is  plain  that  several  defendants  cannot  be 
found  guilty  in  trover  without  evidence  of  a  joint  conversion  ; 
therefore,  where  bankrupts  and  their  assignees  were  joined  as 
defendants  in  an  action  of  trover,  and  a  verdict  passed  against 
all  the  defendants,  upon  evidence  that  the  bankrupts,  before 
their  bankruptcy,  had  converted  the  goods  of  the  plaintiff  by 
pledging  them  without  authority,  and  that  the  assignees  after 
the  bankruptcy  had  refused  to  deliver  them  up  on  demand, 
the  court  held  that  the  conversions  were  separate,  and  granted 
a  new  trial  for  want  of  evidence  of  a  joint  conversion."  (Cit- 
ing McoU  V.  Glennie  et  al.,  1  M.  &  S.  588.)  In  Add.  Torts, 
Sec.  1321,  the  same  rule  is  declared,  and  same  reference  mado 
to  1  M.  &.  S.  588.  The  author  further  remarks  in  that  sec- 
tion, that  ^'  where  an  action  has  been  brought  against  several 
joint  trespassers,  the  evidence  must  be  confined  to  the  joint 
offenses  in  which  all  are  implicated." 
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Mr.  Poraeroy,  in  his  work  on  Remedial  Bights  and  Reme- 
dies, Sec.  308,  after  stating  in  the  previous  section  that  those 
who  have  united  in  the  commission  of  a  tort  to  the  person  or 
the  property,  whether  the  injury  be  done  by  force,  or  be  the 
result  of  negligence  or  want  of  skill,  or  of  fraud  and  deceit, 
are  generally  liable  to  the  injured  party,  without  any  restric- 
tion or  limit  upon  his  choice  of  defendants  against  whom  he 
may  proceed,  says :  "  In  order,  however,  that  the  general  rule 
thus  stated  should  apply,  and  a  union  of  wrong-doers  in  one 
action  should  be  possible,  there  must  be  some  community  in 
the  wrong-doing  among  the  parties  who  are  to  be  united  as  co- 
defendants;  the  injury  must  in  some  sense  be  their  joint  work. 
It  is  not  enough  that  the  injured  party  has  on  certain  grounds 
a  cause  of  action  against  one  for  the  physical  torts  done  to 
himself  or  his  property,  and  has,  on  entirely  different  grounds, 
a  cause  of  action  against  another  for  the  same  physical  tort ; 
there  must  be  something  more  than  the  existence  of  two  sepa- 
rate causes  of  action  for  the  same  act  or  default,  to  enable  him 
to  join  the  two  parties  liable  in  the  single  action."  This  prin- 
ciple,  he  there  says,  is  of  universal  application. 

In  Forbes  v.  Marsh  et  al.^  15  Conn.  384,  the  court  held, 
Avhere  the  plaintiff,  in  an  action  of  trover  against  B  and  C, 
introduced  evidence  proving  a  conversion  by  B  only,  without 
the  participation  or  knowledge  of  C,  that  it  was  not  then  com- 
j)ctent  to  prove  a  distinct  conversion  by  C. 

This  was  the  predicament  the  appellant  found  himself  in 
at  the  trial  of  this  case.  lie  had  joined  the  three  parties: 
The  Flouring  Mills  Co.,  Henkle  &  Co.,  and  Hamilton  &  Co., 
in  a  single  action,  and  then  attempted  to  introduce  evidence 
2)roving  a  conversion  by  one  of  them  only.  He  could  only  be 
permitted  to  prove  an  act  of  conversion  upon  the  part  of  one 
of  the  parties,  under  an  offer  to  show  that  the  others  partici- 
pated in  the  action  in  some  way,  and  unless  he  could  make  such 
bliowing  he  would  be  confined  to  his  claim  against  the  one  par- 
ty. Or  he  might  have  been  permitted  to  nhow  that  all  the 
parties  took  and  carried  away  the  wheat  at  different  times,  un- 
der an  offer  to  show  that  there  had  been  a  combination  entered 
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into  between  them  for  that  purpose  ;  and  if  he  failed  to  show 
the  common  purpose,  he  would  have  had  to  submit  to  a  non- 
suit, unless  the  court  permitted  him  to  amend  his  complaint 
and  proceed  against  one  of  the  parties.  Section  99  of  the  Civil 
code  is  broad  enough,  I  think,  to  have  allowed  such  an  amend- 
ment; but  to  attempt  to  proceed  against  the  respondents  jointly 
on  account  of  a  several  liability  is  not  warranted  by  law,  in 
6uch  a  case  as  this.  We  virtually  held  that,  in  Dakma  v. 
jSears  et  dl,^  recently  decided  by  this  court. 

The  difficulty  in  this  class  of  cases  has  been  in  attempting  to 
npply  the  general  rule  that  torts  are  joint  and  seveitil,  i\nd  that 
in  a  joint  action  against  several  defendants,  one  or  more  may 
be  found  guilty,  and  the  others  acquitted ;  but  in  the  class  of 
cases  to  which  that  rule  applies,  as  was  said  by  Judge  Dillon, 
in  Turner  v.  Hitchcock^  20  Iowa,  316,  the  injury  sued  for  is  an 
entirety.  "  The  injury  is  single,  though  the  wrong  doers  may 
be  numerous."  It  has  no  application  to  a  case  where  distinct 
injuries  have  been  committed  by  the  several  defendants.  If  B 
were  to  go  to  A's  bam,  and  unlawfully  carry  away  ten  bushels 
of  his  wheat,  and  C,  in  like  manner,  were  to  go  at  another  time 
and  carry  away  thirty  bushels  more,  and  there  had  been  no 
concert  of  action  between  them  in  the  matter,  but  each  had 
acted  for  himself,  it  would  be  absurd  to  sue  them  together  in 
one  action  for  the  conversion  of  the  amount  of  wheat  so  taken. 
Yet  this  is  the  position  the  appellant  occupied  in  the  case  at 
circuit,  and  he  either  had  to  confine  his  proof  to  one  of  the  acts 
and  to  the  party  committing  it,  or  obtain  leave  of  the  court  to 
amend  his  complaint,  after  the  proofs  disclosed  the  dilemma  -lie 
was  in,  or  submit  to  a  nonsuit.  There  could  have  been  only 
one  recovery  in  the  case,  and  that  had  to  be  against  the  party 
or  parties  who  did  the  act  for  which  it  was  obtained. 

In  Currier  v.  Swan,  63  Maine,  323,  in  an  action  of  trespass 
for  an  assault  against  four  parties,  the  jury  rendered  a  verdict 
in  regular  form  against  them  all,  but  appended  to  it  an  appor- 
tionment of  the  damages  among  them  severally.  The  court 
held  that  the  appended  part  must  be  rejected;  that  but  one 
verdict  could  be  rendered;  and  that^  therefore,  the  damages 
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must  be  joint  and  not  several;  that  the  question  was,  what 
damages  had  the  plaintiff  sustained ;  and  that  for  these,  wliat« 
ever  they  were,  all  the  participants  in  the  assault  were  liable ; 
that  there  were  no  degrees  of  guilt;  and  referred  to  several 
Massachusetts  cases  as  sustaining  that  view.  And  in  Suther* 
land  on  Damages,  it  is  said  that,  ^^  the  extent  of  individual  par* 
ticipation  in,  or  of  expected  benefit  from,  a  joint  tort  is  imma* 
terial ;  each  and  all  the  feasors  are  liable  for  the  entire  dam- 
age." (1  Sutherland,  Dam.  211.)  We  think  the  judgment  of 
th&  circuit  court  should  be  affirmed. 


[Filed  Decembers,  1886.1 

J.  II.  LANCASTER  v.  JAMES  McDONALD. 

Appbal  from  Justice's  Cocrt— Noticr,  what  Sufficient.— On  appeal 
from  a  judgment  of  a  justice's  eourt,  a  notice  wlitcb  is  in  trriting  and 
makes  known  to  the  opposite  party  that  an  appeal  is  taken  in  the  par- 
ticular case,  is  a  sufficient  compliance  with  Seo.  69  of  the  justices'  code. 

Bams — An  objection  to  the  sufficiency  of  the  serrice  of  the  notice  of  appeal 
when  not  made  in  the  court  below,  wUl  not  be  considered  in  tliis  court. 

Douglas  Couxtt.  Defendant  appeals.  Heversed,  and 
remanded  for  trial. 

Appellant^  in  person 

(7.  A.  SeJdbrede^  for  Bespondent. 

Strahan,  J. — ^The  plaintiff  commenced  his  action  against 
the  defendant  before  a  justice  of  the  peace  of  Yoncalla  Precinct, 
in  Douglas  County,  to.  recover  against  the  defendant  ^76.00, 
where  he  had  judgment  for  the  full  amount  claimed,  from 
which  the  defendant  appealed  to  the  drcuit  court.  The  defend- 
ant^H  notice  of  appeal  is  as  follows : 

''  In  the  Justice's  Court  for  Yoncalla  Precinct,  Douglas  Coun- 
ty, State  of  Oregon  :  J.  II.  Lancaster,  Plaintiff,  t\  James  Mc- 
Donald, Defendant.     Civil  action  to  recover  money.   To  J.  II. 
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Ijancaster,  and  C.  A.  Sehlbrede,  his  attorney :  You  are  hereby 
notified  that  James  McDonald,  the  defendant,  appeals  to  tlic 
circuit  court  of  the  State  of  Oregon  for  the  County  of  Doug- 
las, from  the  judgment  of  the  ju9tice's  court  for  Yoncalla  Pre- 
cinct, Douglas  County,  Oregon,  given  and  entered  therein  in 
the  above  eTvtiiled  action  on  the  4th  day  of  August,  1885,  in 
favor  of  the  above  named  plaintiff,  and  against  the  above  named 
defendant.     James  McDonald,  Defendant,  in  person.** 

The  following  indorsement  was  on  said  notice  when  it  was 
filed  with  the  justice  on  the  27th  day  of  August,  1885 : 

"  I  hereby  accept  service  of  the  within  notice  of  appeal  this 
20th  day  of  August,  1885.  C.  A.  Sehlbrede,  Attorney  for  J. 
H.  Lancaster,  Plaintiff." 

Also  the  following :  "  I  liereby  certify  that  I  served  the  with- 
in notice  of  appeal  on  the  24th  day  of  August,  1885,  and  de- 
livered a  copy  of  the  same  on  the  25th  day  of  August,  1885, 
on  the  plaintiff  or  person  of  J.  H.  Lancaster.  John  G.  Samler, 
Constable." 

The  respondent  appeared  in  the  circuit  court,  by  his  attor- 
ney, and  filed  a  motion  to  dismiss  the  appeal  on  two  grounds  : 

(1)  That  no  sufficient  notice  of  appeal  has  been  given,  and 
(2)  That  the  certificate  of  the  justice  of  the  peace  who  cer- 
tified the  transcript  to  this  court  is  insufficient. 

The  court  sustained  this  motion,  and  dismissed  the  appeal, 
from  which  judgment  this  appeal  is  taken.  The  respondent 
seeks  to  sustain  the  ruling  of  the  court  below,  on  two  grounds  : 
(1)  Tliat  the  notice  of  appeal  is  fatally  defective.  (2)  That 
proof  of  service  of  the  notice  of  appeal  is  not  sufficient  to  give 
the  circuit  court  jurisdiction.  There  is  no  statute  in  this  state 
defining  what  a  notice  of  appeal  shall  contain  ;  but  the  act  reg- 
ulating appeals  from  justices'  courts.  Gen.  Laws  471,  Sec.  69, 
provides  :  "  An  appeal  is  taken  by  serving  a  notice  thereof  on 
the  adverse  party,  and  filing  the  original,  with  the  proof  of  ser- 
vice endorsed  thereon,  with  the  justice,  and  by  giving  the  un- 
dertaking for  the  costs  of  the  appeal,  as  hereinafter  provided.'* 

Noticc^m  the  sense  here  used,  simply  means  the  making  known 
to  the  adverse  party  the  fact  that  an  appeal  is  taken  in  the  par- 
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ticiilar  case.  If  the  notice  accomplish  this,  and  is  in  writing, 
the  statute  is  complied  with.  No  rigid  technicality  is  or  ought 
to  be  required  or  permitted. 

In  addition  to  the  section  noticed  above,  the  Civil  Code,  Sec 
523,  prescribes  a  rule  applicable  to  notices  generally,  and 
which  I  think  may  properly  be  applied  to  notices  of  appeal 
from  justices*  courts.  The  section  is  as  follows :  '^  A  notice 
or  other  paper  is  valid  and  effectual,  although  defective  either 
in  respect  to  the  title  of  the  action  or  suit  in  which  it  is  made, 
or  in  the  name  of  the  court,  or  of  the  parties,  if  it  intMigiUy 
refer  to  such  action  or  suiU*^ 

It  is  true,  this  section  by  its  terms  only  refers  to  defects  in 
respect  to  the  title  of  the  action  or  suit,  and  the  name  of  the 
court  or  the  parties ;  still,  I  think  it  furnishes  the  correct  rule 
for  determining  the  sufficiency  of  the  notice  in  other  respects* 
The  test  is.  Does  the  notice  intelligibly  refer  to  such  action  or 
suit  ?  If  it  does,  there  is  no  reason  for  holding  it  to  be  defec- 
tive or  insufficient.  In  such  case  it  cannot  deceive  or  mislead 
the  party  for  whom  it  is  intended,  and  accomplishes  every  pur- 
pose designed  by  law.  And  such  seems  to  have  been  the  view 
taken  by  this  court,  in  Moorhxmae  v.  Cox  et  al.^  13  Or.  435.  In 
that  case  the  defect  was  this :  The  notice  of  appeal  described 
the  judgment  as  having  been  rendered  on  the  22d  of  Decemr 
ber^  whereas,  it  appeared  from  the  transcript  to  have  been  ren- 
dered on  the  22d  of  November.  Lord,  J.,  said  :  "  It  is  manifest 
from  the  notice  itself,  the  undertaking  filed  and  the  transcript, 
that  it  was  a  mere  clerical  oversight  or  mistake,  and  in  no  way 
could  have  misled  or  injured  the  respondent.*^  The  words  of 
the  extract  which  I  have  italicized  furnish  the  true  test,  and 
are,  in  substance,  of  the  same  import  as  section  523,  sujmi. 
Counsel  for  the  respondent  refers  to  Lewis  v.  Lewis^  4  Or.  209 ; 
Christian  v.  Evans^  6  Or.  253  ;  and  Luse  v.  Luse^  9  Or.  149, 
as  authority  to  sustain  the  ruling  of  the  court  below. 

In  tlie  case  of  Lewis  v,  Lewis^  svpra^  the  appeal  was  from 
a  decree,  and  the  notice  was  held  sufficient.  Besides,  if  the 
test  laid  down  in  that  case  by  Mr.  Justice  McArthur  be  ap« 
plied  to  this  notice,  it  will  be  found  to  be  sufficient. 
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In  Christian  v.  Evana^  supra^  Mr.  Justice  McArthur,  again 
speaking  for  the  court,  said :  "  As  the  notice  in  this  case  is 
defective  in  7hot  describing  the  judgment  and  naming  tlie  par- 
ties thereto,  it  falls  within  the  rule  of  the  cases  cited,  and  the 
motion  to  dismiss  must  prevail."  I  think  tliese  cases,  proper- 
ly understood,  hold  no  more  than  that  the  notice  of  appeal 
must  contain  such  matter  of  description  as  that,  by  fair  con- 
struction and  reasonable  intendment,  the  court  can  say  the  ap- 
peal 13  taken  in  the  particular  case  ;  and  to  determine  this  the 
court  must  take  the  entire  record  together.  The  notice  in  this 
case  recites  that  the  appeal  "  is  from  the  judgment  of  the  jus- 
tice's court  in  Yoncalla  Precinct,  Douglas  County,  Oregon, 
given  and  entered  therein  in  the  above  entitled  action  on  the 
4th  day  of  August,  1885,  in  favor  of  the  above  named  phiin- 
tiff,  and  against  the  above  named  defendant.  This  clearly 
identifies  the  judgment  appealed  from.  Anything  beyond  this 
by  way  of  description  would  be  useless  and  unnecessary  ver- 
biage. 

In  Luse  v.  Luse^  supra^  the  notice  of  appeal  was  probably 
insufficient,  but  the  facts  were  wholly  unlike  those  now  before 
the  court.  We,  therefore,  hold  that  the  notice  of  appeal  in 
this  case  is  clearly  sufficient. 

In  reaching  this  conclusion,  I  have  not  overlooked  N^ep- 
pack  V.  Jordan^  13  Or.  246.  This  court  there  said  :  "  The 
court  must  be  able  to  identify  the  judgment  from  the  notice. 
Can  it  be  done  in  this  case  ?  Evidently  so.*'  It  is  said  furth- 
er:  "A  notice  is  also  sufficient,  in  which  the  essential  facts  re- 
quired in  a  notice  may  be  made  out  by  reasonable  intendment." 
It  is  true  there  are  expressions  in  that  opinion  that  may  ap- 
j>car  to  require  greater  particularity  than  this,  but  they  were 
not  necessary  to  the  determination  of  the  cause. 

Tlie  other  objection,  raised  here  for  the  first  time,  as  to  the 
insufficiency  of  the  proof  of  the  service  of  the  notice  of  appeal, 
is  highly  technical,  and  we  very  much  question  whether  the  ' 
respondent  can  be  heard  to  insist  upon  it,  in  view  of  the  facts. 
The  admission  endorsed  on  the  notice  by  respondent's  attor- 
ney was  doubtless  made  in  good  faith  at  the  time,  and  was  in- 
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tended  to  be  a  valid  and  sufficient  admission  of  service.  No 
objection  was  made  to  the  sufficiency  of  the  proof  of  service  in 
the  court  below.  The  parties  then  acted  upon  it — assumed  it 
to  be  sufficient — and  we  think  they  cannot  now  be  permitted 
to  question  it  in  this  court  for  the  first  time.  The  general  rule 
in  such  cases  is,  that  the  parties  are  confined  upon  the  argu- 
ment to  the  particular  grounds  of  objection  specified  in  the 
motion. 

The  other  point  presented  by  the  motion  to  dismiss  the  ap- 
peal in  the  court  below  does  not  seem  to  be  insisted  upon  here, 
and  will  not  be  noticed. 

The  judgment  appealed  from  will  be  reversed,  and  the  cause 
remanded  to  the  court  below  for  further  proceedings. 


[Filed  December  7, 1886.] 

LIZZIE  GEE  V.  SARAH  McMILLAN  et  al. 

Vendor  and  Vendee— Vendor's  Lirn.— Where  a  contract  for  the  sale 
of  land  was,  that  the  purchasers  shoald  give  the  vendor  in  payment 
therefor  a  good,  negotiable,  bankable  promissory  note,  to  be  8i|nied  by 
persons  of  sufficient  responsibility  to  enable  the  vendor  to  cash  the  siime; 
and  afterwards  said  purcliasers  procured  the  conveyflnce  of  said  lands  to 
be  made  to  their  wives,  and  thereupon  made  and  tenderej  the'.r  own  note, 
which  was  worthless,  in  performance  of  said  contract :  Keld,  that  a  lien 
upon  the  land  existed  in  favor  of  the  vendor  for  the  purcha-^e  price. 

Same— Purchase  Price.— Where  one  sells  property  to  another,  and  con- 
veys the  same  by  deed,  a  lien  arises  in  equity  in  favor  of  the  gna-^ 
tor  for  the  purchase  money,  or  for  such  part  thereof  as  remains  unpaid. 

Multnomah  County.     Defendants  appeal.     Affirmed. 

P.  L.  Willis^  for  Appellants. 

The  respondent  could  not  have  had  the  right  commonlT 
called  a  vendor's  lien,  because  she  had  not  the  legal  title,  which 
is  necessary  to  such  condition.  (1  L  Ig.  C:ises  in  Kq.  372.) 
The  right  she  is  seeking  to  have  decreerl  her  is  a  grantor's 
lien.  It  is  not  a  lien  until  a  complaint  has  been  filed  to  assert 
it,  and  the  court  acts  thereon.     (1  Ldg.  Cases  in  Ec^,  37  3,) 
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A  right  to  a  grantor's  lien  does  not  exist  in  this-  state,  and  if 
it  has  heretofore  existed,  it  should  be  rejected.  (^Mackreth  v. 
Si/mmons^  15  Ves.  329.)  The  doctrine  is  opposed  to  the  pre- 
vailing policy  of  this  country,  which  discourages  secret  liens 
and  latent  equities,  and  tends  to  make  all  matters  of  title  the 
subject  of  record  evidence.  (^Baylcy  v.  Grecnleaf^  7  Wheat. 
61 ;  Con(yver  v.  Warren^  1  Gilm.  602 ;  1  Lead.  Oas.  Eq.,  3 
Am.  ed.,  375.)  The  doctrine  lias  been  rejected  by  the  courts 
of  the  following  named  states,  to  wit:  Kansas — Simpson  v. 
Jfundeey  3  Kansas,  172 ;  Maine — Philbrooh  v.  Delano,  29  Me. 
410 ;  Massachusetts — Ahrend  v.  Adiorne,  118  Mass.  216  ;  Ne- 
braska— Edminater  v.  Iliggins^  6  Neb.  265  ;  Pennsylvania — 
Jiavffelt  V.  Bower,  7  S.  &  R.  64;  and  South  Carolina —  Wragg 
V.  Comptroller,  2  Desauss.  509.  In  North  Carolina  it  was  sus- 
tained by  the  earlier  cases,  but  afterwards  rejected.  {McGahee 
V.  Sneedy  1  Dev.  &  Bat.  Eq.  333 ;  Cameron  v.  Mason,  7  Ired. 
Eq.  183;  Mast  v.  Raper,  81  N.  C.  330.)  The  courts  have 
not  adopted  it  in  Connecticut — Chapman  v.  Beardsleg,  31 
Conn.  115;  New  Hampshire — Arlinv.  Brown^  41  N.  H.  102; 
Ehode  Island— Perry  v.  Grant,  10  R.  I.  334.) 

The  claim  in  any  case  must  be  definite  and  certain.  ( Conover 
T.  Wan^n,  1  Gilm.  502.)  In  this  case  the  respondent  had  a  con- 
tract only  with  Mays,  the  owner  of  the  legal  title ;  hence  he  was 
the  grantor,  and  if  any  right  to  a  lien  existed  it  was  in  his  favor. 
He  has  not  assigned  it,  and  could  not  have  done  so,  as  it  is  not 
assignable.  (  Wehh  v,  Robinson,  14  Ga.  216 ;  Brush  v.  Kins- 
Icy,  14  Ohio,  20  and  437  ;  Gann  v.  Chester,  5  Yerger,  205  ; 
Green  v.  Cockett,  2  Dev.  &  Bat.  Eq.  [N.  C]  390  ;  Watson 
V.  Bane,  7  Md.  117 ;  Roberts  v.  Rose,  2  Humphreys,  145.)  A 
complaint  for  a  grantor's  lien  must  show  that  the  complainant 
lias  exhausted  his  remedy  at  law  against  the  personal  estate  of 
the  grantee,  or  that  the  complainant  cannot  have  a  full,  com- 
plete and  adequate  remedy  at  law.  (Oregon  Code,  §  876 ; 
Eyler  v.  Crabb,  2  Md.  137  ;  Dawson  v.  Coffey,  12  Or.  518.) 
The  acceptance  by  the  vendor  of  the  personal  responsibility 
for  the  payment  of  any  one  other  than  the  grantee  destroys  the 
grantor's  right  to  a  lien.     (^Boynton  v.  Champlin,  42  HI.  65; 
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Brown  v.  Gilman^  4  Wheaton,  291 ;  Dttdley  v.  Matlocky  14 
N.  J.  Eq.  253.) 

M.  C.  George  and  O.  P.  Mason^  for  Respondents. 

If  plaintiff  should  be  regarded  by  the  court  as  the  owner  and 
vendor  of  an  interest  in  the  land  of  the  value  of  $1,250,  and  took 
this  note  for  the  purchase  money,  the  lien  is  good,  and  has  not 
been  waived.  QTruehody  v.  Jacobson^  2  CjJ.  269  ;  Walker  v. 
Sedgwick,  8  Cal.  398  ;  Baum  v.  Grigsby,  21  Cal.  172.)  If  B. 
F.  Mays  should  be  regarded  as  the  owner  of  the  land,  then 
he  was  the  vendor.  The  fact  of  his  receiving  the  note,  and 
giving  it  to  his  daughter,  would  carry  the  lien  into  his  daugh- 
ter's hands.  (Sloan  v.  Campbell,  71  Mo.  387  ;  S.  C,  36  Am. 
Eep.  493;  Willis  v.  Gay,  26  Am.  Rep.  328  ;  Fonda  v.Jones^ 
2  Am.  Rep.  328.)  Concerning  such  lien  in  this  state,  see 
Pease  v.  Kelly,  3  Or.  417;  Kelly  v.  Euble,  11  Or.  116  ;  Coos 
Bay  Wagon  H.  Co.  v.  Crocker,  6  Sawy.  674.  Where  fraud 
is  committed,  the  vendor  will  not  lose  his  lien.  (Maddern  v. 
Barnes,  45  Wis.  135 ;  S.  C,  30  Am.  Rep.  708 ;  Coos  Bay 
Wagon  Road  v.  Crocker,  supra.^ 

Strahan,  J. — ^The  object  of  this  suit  is  to  enforce  a  gran- 
tor's lien  upon  certain  real  property  situate  in  Multnomali 
County.  The  material  parts  of  the  complaint  are  as  follows : 
That  the  defendant  Sarah  McMillan  is  the  wife  of  the  de- 
fendant R.  II.  McMillan,  and  the  defendant  Mary  Haugg  is 
the  wife  of  the  defendant  N.  Haugg;  that  on  the  18th  day  of 
December,  1885,  the  plaintiff  was  the  owner  of  an  undivided 
interest  in  and  to  the  said  property  described  in  the  complaint, 
and  was  also  the  owner  of  an  undivided  interest  in  and  to  cer- 
tain perj^onal  property  in  the  complaint  described,  and  that  the 
legal  title  to  said  land  and  personal  property  was  in  B.  F. 
Mays,  who  held  the  interest  owned  by  plaintiff  for  her  ;  that 
plaintiff  is  the  wife  of  D.  L,  Gee,  and  that  said  property  was 
her  sole,  separate,  equitable  estate  ;  that  on  or  about  Decem- 
ber 19,  1885,  the  defendants  R.  II.  McMillan  and  N.  Ilaugcr, 
and  the  said  D.  L.  Gee  and  B.  F.  Mays,  entered  into  a  con- 
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tract  to  sell  all  of  said  property  to  R.  II.  McMillan  and  ^. 
Uaugg  ;  and  that  the  defendants  last  named  then  and  there 
agreed  to  and  with  the  said  D.  L.  Gee  and  B.  F.  Mays  to  pur- 
chase said  property,  and  to  pay  therefor  as  follows :    To  pay 
.to  D.  L.  Gee  and  B.  F.Mays  f  1,000,  including  the  payment 
of  a  certain  chattel  mortgage,  which  was  a  lien  upon  a  part 
of  said  personal  property,  in  the  sum  of  (J150.00,  and  to  turn 
over  to  said  D.  L.  Gee  a  butcher  shop  and  business  estimated 
at  $250.00,  and  to  make,  execute  and  deliver  to  the  plaintiff 
a  good,  negotiable,   bankable  promissory  note  for  the  sum  of 
91,250,  to  be  signed  by  persons  of  sufficient  responsibility  so 
as  to  enable  plaintiff  to  cash  the  same,  and  that  they  would 
take  said  land  subject  to  a  certain  mortgage  thereon  for  $2,- 
200 ;  that  pursuant  to  said  agreement,  and  at  the  request  of 
said  defendants  R.  II.  McMillan  and  N.  Haugg,  said  Mays  ex- 
ecuted a  deed  to  said  real  property  to  the  defendants  Sarah 
McMillan  and  Mary  Haugg,  who  now  hold  the  title  to  said 
property  ;  that  said  defendants  last  named  have  paid  nothing 
%vhatever  for  said  property;  and  that  R.  II.  McMillan  and  N. 
Ilaugg  caused  and  procured  the  conveyance  of   all  of  said 
property  to   their   said    wives,   Sarah    McMillan   and    Mary 
Uaugg,  for  the  purpose  and  with  the  intent  to  defraud  and 
cheat  the  plaintiff  out  of  all  his  interest  in  said  property  ;  that 
the  defendants  R.  11.  McMillan  and  N.  Haugg  failed  to  exe- 
cute to  plaintiff  such  bankable  note  as  they  had  agreed  to  do, 
but  fraudulently  and  falsely,  and  with  the  intent  to  cheat  and 
defraud  the  plaintiff  out  of  the  said  $1,250,  made  and  execut- 
ed a  certain  promissory  note  themselves,  wherein  they  prom- 
ised to  pay  to  the  order  of  Lizzie  Gee^  this  plaintiff,  the  sum  of 
$1,250 ;  that  said  note  was  sent  to  the  plaintiff  through  the 
mail, and  was  not  received  by  her  in  payment  of  anything  ;  that 
said  R.  II.  McMillan  and  N.  Uaugg  are  now,  and  were  at  the 
time  said  note  was  made,  wholly  insolvent ;  and  that  said  note 
is  wholly  worthless,  and  was  made,  executed  and  sent  to  the 
plaintiff  with  the  intent  to  defraud  and  cheat  her  out  of  said 
property ;  that  at  the  time  the  defendants  Sarah  McMillan  and 
Mary  Haugg  received  said  deed,  they  knew  all  the  foregoing 
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facts ;  that  no  part  of  said  note  has  been  paid,  and  that  the 
same  Is  overdue. 

The  defendants  answered  together,  and  denied  the  material 
allegations  of  the  complaint,  except  that  it  is  admitted  tliat  said 
property  was  conveyed  to  the  defendants  Sarah  McMillan  and 
Mary  Haugg.  The  cause  was  referred  for  the  purpose  of  tak- 
ing the  evidence,  and  the  same  was  taken  in  writing  and  ac- 
companies the  transcript.  The  trial  in  the  court  below  resulted 
in  a  decree  in  favor  of  the  plaintiff,  enforcing  a  grantorV  lien 
against  the  real  property  described  in  the  complaint;  from 
which  decree  the  defendants  Sarah  McMillan  and  Mary  Haugg 
have  appealed  to  this  court.  There  are,  therefore,  but  two 
questions  presented  for  our  examination,  namely :  (1}  Docs 
the  evidence  prove  to  the  satisfaction  of  the  court  the  material 
allegations  made  by  the  plaintiff  ?  and  (2)  Are  those  allega- 
tions, if  true,  sufficient  in  law  to  entitle  the  plaintiff  to  the  re- 
lief which  she  prays? 

I  will  now  examine  these  questions  in  their  order :  and  first, 
as  to  the  question  of  fact.  Lizzie  Gee,  D.  L.  Gee,  B.  F.  Maj's 
and  Robert  Gee  were  examined  as  witnesses  on  the  part  of  the 
plaintiff,  and  it  is  sufBcient.to  say  that  their  evidence  satisfies 
me  of  the  truth  of  all  the  material  allegations  in  the  complaint. 
The  facts  disclosed  leave  no  doubt  in  my  mind  as  to  the  intent 
on  the  part  of  R.  H.  McMillan  and  N.  Haugg  to  overreach  and 
defraud  the  plaintiff,  and  to  obtain  her  interest  in  said  real 
l)roperty  without  paying  the  $1,250  represented  by  said  note. 
No  extended  discussion  of  the  facts  is  necessary.  They  do 
not  seem  to  be  seriously  controverted  by  the  defendants,  wlio 
offered  no  evidence  or  explanation  whatever  touching  their 
conduct  in  this  transaction.  Under  these  circumstances  we  are 
justified  in  drawing  the  strongest  and  mo&t  favorable  inferences 
from  the  evidence  given  on  the  part  of  the  plaintiff  that  the 
facts  will  authorize.  The  defendants  had  the  opportunity  of 
contradicting  this  evidence,  so  damaging  in  its  character;  and 
liaving  failed  to  do  so,  we  must  give  it  effect  according  to  its 
fullest  scope  and  meaning.  We,  therefore,  adopt  the  findings 
of  fact  made  by  tl)c  learned  circuit  judge  as  tlie  findings  of  this 
court. 
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The  questions  of  law  are  more  difficult.  The  complaint  ap- 
pears to  have  been  drawn  to  meet  one  of  two  alternative  views 
of  the  law;  that  is,  either  to  enforce  a  grantor's  lien  on  the  real 
property  described,  or,  if  that  cannot  be  done,  then  to  annul 
such  transaction  for  fraud.  At  least,  both  views  were  insisted 
upon  on  this  argument.  But  the  complaint  does  not  contain 
facts  sufficient  to  authorize  a  rescission  of  the  contract.  The 
fraud  is  perhaps  sufficiently  alleged  and  proven,  but  that  is  not 
enough.  If  the  transaction  is  to  be  rescinded,  all  parties  must 
bo  restored  to  the  same  situation  they  were  in,  substantially, 
at  the  time  the  deed  was  executed.  This  would  require  that 
the  plaintifiE  should  tender  back  to  the  defendants  all  that  they 
parted  with  on  the  faith  of  the  agreement ;  or,  at  least,  offer  in 
lier  complaint  to  make  restitution.  It  is  manifest  that  this 
transaction  cannot  be  rescinded  under  the  facts  alleged.  Mr. 
Maya  received  a  part  of  the  consideration  from  the  defendants, 
and  he  is  not  even  a  party  to  this  suit,  and  it  does  not  appear 
whether  he  desires  a  rescission  or  not. 

But  the  other  question  is  the  one  mainly  relied  upon,  and,  it 
must  be  admitted,  presents  the  greatest  difficulty.  The  con- 
tention of  the  plaintiff  is  that  the.  note  of  $1,250  described  in 
the  complaint  is  for  the  residue  of  the  purchase  money  for  the 
real  property  which  she  conveyed  to  the  two  defendants 
Sarah  McMillan  and  Mary  Haugg,  and  that  as  against  them 
she  has  a  lien  in  equity  for  said  purchase  money.  In  this  case 
the  property  was  conveyed  to  the  grantees,  and,  therefore,  ac- 
cording to  some  of  the  authorities,  the  lien,  if  it  exists,  is 
called  a  grantor's  lien.  (3  Pomeroy  Eq.  Jur.,  Sec.  1249.) 
While  other  authorities  equally  as  respectable  seem  to  ignore 
this  distinction,  and  to  treat  the  lien  as  a  vendor*s  lien,  where 
the  property  has  been  conveyed;  or  else  it  is  entirely  disre- 
garded. (1  Lead.  Cas.  Eq.,  part  1,  481 ;  2  Story  Eq.  Jur., 
Sees.  1217,  1218.)  Whether  the  lien  be  treated  as  a  vendor's 
lien  or  as  a  grantor's  lien  can  make  no  difference  in  this  case, 
as  the  result  would  be  the  same.  The  principle  contended 
for  by  the  respondent  is,  that  where  one  sells  real  property  to 
another  and  conveys  the  same  by  deed,  a  lien  arises  in  equity 
XIV.  OiiKo.~18. 
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ill  favor  of  the  grantor  for  the  purchase  mouej,  or  for  such  part 
thereof  as  remains  unpaid.  I  think  this  proposition  rests  on 
principles  of  equity  too  btrong  to  be  shaken  or  overthrown 
without  legislative  sanction.  It  is  not  important  whether  it 
will  be  accounted  for  as  a  trust,  or  as  an  equitable  mortgage, 
or  as  arising  from  natural  equity,  or  as  having  originated  from 
any  of  the  other  causes  or  reasons  stated  by  the  writers  on 
that  subject :  the  result  must  be  the  same.  In  either  event,  it 
is  a  principle  eminently  promotive  of  justice  between  man  and 
man,  and  in  my  opinion  has  the  sanction  of  the  ablest  writers 
on  jurisprudence,  as  well  as  the  weight  of  ju;Iici..^  o^iinioii,  in 
its  favor.  (8  Pomeroy  Eq.  Jur.,  Sees.  1249,  1250 ;  1  Lead. 
Cas.  Eq.  481  and  notes;  2  Story  £q.  Jur.,  supra ;  and  see  2 
Sugden's  Vendors,  671  and  notes.) 

Mr.  Pomeroy's  excellent  treatise  shows  that  the  grantor's 
lien  exists  in  the  following  states  and  territories  :  Alabama, 
Arkansas,  California,  Colorado,  Dakota,  District  of  Columbia, 
Florida,  Illinois,  Indiana,  Iowa,  Kentucky,  Maryland,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  New  Jersey,  New  York, 
Ohio,  Oregon,  Tennessee,  Texas  and  Wisconsin.  (Sec.  1249, 
mpra.')  The  states  of  Connecticut,  Delaware,  Georgia,  Kan- 
sas, Maine,  Massachusetts,  Nebraska,  New  Hampshire,  North 
Carolina,  Pennsylvania,  Rhode  Island,  South  Carolina,  Ver- 
mont, Virginia,  and  West  Virginia  do  not  recognize  the  doc- 
trine. The  Supreme  Court  of  the  United  States  recognizes 
and  enforces  the  lien.  Said  the  court :  ^^  When  one  person 
has  got  the  estate  of  another,  he  ought  not  in  conscience  to 
be  allowed  to  keep  it  without  paying  the  consideration.  It  is 
on  this  principle  that  the  courts  of  equity  proceed  as  between 
vendor  and  vendee.  The  purchase  money  is  treated  as  a  lien 
on  the  land  sold,  where  the  vendor  has  taken  no  separate  se- 
curity." (^Chilton  V.  Braiden^  AdnCr^  2  Black.  458;  Peters 
v.  Bowman,  98  U.  S.  56 ;  ThredgUl  v.  Pintard,  12  How.  24.) 
The  earliest  case  in  this  court  where  a  vendor's  lien  is  recog- 
nised is  Pease  v.  Kelly,  3  Or.  417.  The  opinion  is  brief,  juiil 
was  delivered  by  Boise,  J.  Speaking  of  the  lien  for  the  un- 
paid purchase  money,  he  said :  *'  A  mortgage  is  a  more  certaia 
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and  definite  Becurity  than  a  vendor's  lien.  The  lien  exists  if 
there  is  no  higher  security."  In  the  brief  of  counsel  for  the 
appellant  in  that  case,  the  very  grounds  upon  which  this  lien 
appears  to  have  been  doubted  in  this  state,  in  a  case  presently 
to  be  mentioned,  were  referred  to,  and  must  have  been  con- 
sidered by  the  court.  It  is  clear  that  the  reasons  there  sug- 
gested did  not  prevail,  and  that  the  court  would  have  enforced 
the  lien  if  it  had  not  been  waived  by  the  taking  of  a  mortgage. 
It  is  ditScult  to  understand  how  the  vendor's  lien  could  be 
waived  by  the  taking  of  a  mortgage  if  such  lien  never  had  any 
existence. 

The  case  which  seems  to  throw  some  doubt  upon  Pease  v. 
jKeLly,  9upra^  is  Kelly  v.  Rvble  et  aL^  11  Oregon,  75.  There 
it  is  said :  '^  As  the  respondent  has  failed  to  make  out  a  sale, 
it  becomes  unnecessary  to  consider  the  case  further.  We  have 
thus  far  impliedly  admitted  the  existence  of  the  equitable  lien 
of  the  vendor  of  real  estate  for  the  unpaid  purchase  price. 
But  we  doubt  the  actual  existence  of  the  lieu  in  this  state. 
{Ahrend  v.  Odiorne,  118  Mass.  231 ;  Kauffelt  v.  B(mer^  7  S. 
&  R.  64-76.)  It  is  not  believed  the  existence  of  such  a  lien 
was  decided  in  Pease  v.  Kelhj^  3  Or.  417 ;  having  reached  the 
conclusion  that  no  sale  had  been  shown  in  the  case  before  the 
court,  no  question  could  arise  as  to  a  lien  for  the  purchase 
money."  While  this  intimation  by  this  court  is  entitled  to  very 
great  respect  and  consideration,  I  do  not  think,  under  the 
facts  of  the  case,  it  ought  to  be  adopted  as  controlling  authority. 
In  Coos  Bay  Wagon  Road  Co.  v.  Crocker^  6  Saw.  674,  the 
U.  S.  circuit  court,  district  of  Oregon,  recognized  and  enforced 
a  vendor's  lien.  And  this  court  at  the  present  term  has  recog- 
nized and  applied  the  same  principle.  i^Burkhart  v.  Smoardj 
antey  p.  89. 

It  was  suggested  upon  the  argument  that  a  grantor's  lien 
did  not  exist  in  this  case,  for  the  reascm  that  the  note  men- 
tioned in  the  complaint  was  partly  for  the  price  of  the  land 
and  partly  for  the  price  of  the  personal  property.  But  we  do 
not  find  that  any  part  of  the  consideration  for  the  personal . 
property  entered  into  said  note.     The  court  bclow  found  that 
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this  note  was  given  as  a  part  of  the  purchase  price  for  land, 
not  personal  property,  and  I  think  the  finding  was  justified  by 
the  evidence.  No  stronger  case  could  be  presented,  requiring 
the  application  of  the  equitable  doctrine  of  grantor's  lien  for 
purchase  money,  than  this.  Here  a  most  flagrant  fraud 
appears  to  have  been  practised  upon  some  confiding  and  unsus- 
jncious  people,  manifestly  requiring  relief  of  some  kind ;  and 
yet,  unless  it  be  administered  through  the  application  of 
the  law  of  equitable  lien  for  purchase  money,  it  seems 
to  me  the  wrong  would  have  to  go  unredressed.  Of  course, 
the  fraud  practised  in  no  manner  affects  the  question  of  the 
lien.  That  exists  independently  of  the  fraud.  But  it  does  il- 
lustrate and  make  plain  the  real  necessity  there  is  for  appli- 
cation of  this  principle  in  the  pnictical  administration  of  jus- 
tice.    Let  a  decree  be  entered  in  accordance  with  this  opinion. 

Thayeb,  J.,  concurring. — The  question  involved  in  this 
case  depends  very  much  upon  the  right  of  a  grantor  of  real 
property  by  deed  of  absolute  conveyance,  to  claim  a  lien  upon 
the  property  for  the  unpaid  purchase  price  thereof.  In  Kelly 
v.  Ruble  et  oZ.,  11  Or.  75,  this  court  expressed  a  doubt  as  to 
whether  a  vendor's  lien,  as  it  existed  at  common  law,  was  in 
force  in  this  state.  It  was  not  necessary  to  the  decision  of  that 
case  to  determine  the  question,  and  hence  no  opinion  upon  it 
was  declared,  further  than  an  intimation  of  its  non-existence. 
But  in  a  former  case.  Pease  v.  KeJly^  3  Or.  417,  this  court 
evidently  considered  that  a  lien  of  that  character  was  in  force, 
although  it  did  not  distinctly  so  determine. 

It  will  not  be  contended,  I  presume,  but  that  the  common  law 
of  England,  so  far  as  applicable  to  the  condition  of  the  people, 
has  been  adopted  in  this  state ;  nor  be  denied  that  the  part 
thereof  relating  to  vendor's  lien  was  adopted  with  it,  unless 
unfitted  to  the  situation  of  the  affairs  of  the  community.  A 
great  amount  of  speculation  has  been  indulged  in  as  to  the 
origin  of  such  a  lien.  Mr.  Pomeroy,  in  his  work  on  Equity  Ju- 
risprudence, says  "  that  it  has  been  accounted  for  as  a  trust ;  as 
an  equitable  mortgage ;  arising  from  a  natural  equity,  and  as 
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a  contrivance  of  the  chancellors  to  evade  the  unjust  rule  of  the 
early  common  law,  by  which  land  was  free  from  the  claims  of 
simple  contract  debts."  (Sec.  1260,  Pom's  Eq.  Juris.)  Chan- 
cellor Kent  terms  it  an  equitable  mortgage,  and  says  that  ^^  it 
will  bind  the  vendee  and  his  heirs,  and  volunteers,  and  all  ])ur- 
chasers  from  the  vendee,  with  notice  of  the  vendor's  equity ; 
that  prima  fade  the  lien  exists  without  any  special  agreement 
for  that  purpose ;  and  it  remains  with  the  purchaser  to  show, 
that  from  the  circumstances  of  the  case,  it  results  that  the  lien 
was  not  intended  to  be  reserved,  as  by  taking  other  security 
etc."  (4  Kent's  Com.  *151,  162.)  Judge  Story  says  ''that  it 
attaches  to  the  estate  as  a  trust,  equally,  whether  it  be  actu- 
ally conveyed,  or  only  be  contracted  to  be  conveyed."  (Story 
Eq.  Jur.,  Sec.  1218.) 

In  Ahrend  v.  Odiome,  118  Mass.  2(51,  Judge  Gray,  now  of 
the  Supreme  Court  of  the  United  States,  then  chief  justice  of 
the  Supreme  Court  of  Massachusetts,  concluded,  after  an 
elaborate  examination  of  the  question,  that  the  foundation  of 
the  doctrine  was,  that  justice  required  that  the  vendor  should 
be  enabled  to  charge  the  land  in  the  hands  of  the  vendee  a^ 
fiecurity  for  the  unpaid  purchase  money,  and  that  the  restric- 
tion of  it  to  real  estate  suggested  the  inference  that  the  court 
of  chancery  was  induced  to  interpose,  for  the  reason  that  real 
estate  could  not  be  attached  on  mesne  process  ;  nor,  except  in 
certain  cases,  and  to  a  limited  extent,  be  taken  in  execution  for 
debt.  The  learned  judge  rejected  the  theory  of  natural  equity, 
because  that  would  apply  to  a  sale  of  chattels,  as  well  as  of 
land ;  and  the  theory  of  a  trust,  as  that  would  include  too 
many  other  cases  to  whicli,  confessedly,  the  doctrine  had  not 
been  extended. 

Mr.  Pomeroy  repudiates  the  idea  of  its  being  a  trust,  and 
thinks  that  the  original  and  true  ground  of  the  lien  arises  out 
of  the  natural  judicial  conception,  that  upon  the  sale  of  any- 
thing on  credit,  the  very  identical  thing  sold  should  be  regard- 
ed in  some  sort  as  a  special  fund  out  of  which  payment  of  the 
price  was  to  be  obtained,  or  at  least  secured;  and  that  the  sel- 
ler should  not  be  considered  as  parting  absolutely  with  his 
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whole  interest  nnd  (lomirilon  until  the  priee  is  fullj  paid.  (3 
Pomeroy  Eq.  Jur.,  256,  Sec.  1259.)  And  in  a  foot-note  to  said 
ticction,  that  autlior  concludes  that  the  tbeoiy  advanced  by  the 
Massachusetts  courts  as  to  the  origin  of  the  doctrine  was  im* 
perfect  and  unsatisfactory  ;  that  the  absence  of  any  power  at 
common  law  to  make  the  land  liable  for  ordinary  debts,  instead 
of  being  the  source  of  the  grantor's  lien,  was  itself  only  anoth- 
er instance  and  consequence  of  the  same  general  superiority 
given  to  the  ownership  of  the  land  ;  both  were  incidents  of  one 
common  mode  of  treating  real  estate,  as  compared  with  person* 
alty.  But  he  suggests  the  opinion  that  the  original  grounds 
and  reasons  for  admitting  the  grantor's  lien  do  not  exist  in  our 
own  country,  and  that  the  lien  itself  is  not  in  harmony  with 
our  general  real  property  law. 

Judge  Story,*  on  the  other  hand,  says,  "  that  the  principle 
upon  which  courts  of  equity  have  proceeded  in  establishing  the 
lien  in  the  nature  of  a  trust  is  :  that  a  person  who  has  gotten 
the  estate  of  another  ought  not,  in  conscience,  as  between 
tlicm,  be  allowed  to  keep  it,  and  not  pay  the  full  consideration 
money."  (Story  Eq.  Jur.,  Sec.  1219.)  And  in  the  previous 
section  the  same  author  says :  "  It  has  often  been  objected 
that  the  creation  of  such  a  trust  by  courts  of  equity  is  in  con- 
travention of  the  statute  of  frauds.  But  whatever  may  be  the 
original  force  of  such  an  objection,  the  doctrine  is  now  too 
firmly  established  to  be  shaken  by  any  mere  theoretical  doubts." 
(Story  Eq.  Jur.,  Sec.  1218.) 

The  objection  to  the  doctrine  of  vendor's  liens  is  not  to  its 
application  to  estates  contracted  to  be  conveyed,  but  to  the  ex- 
tension of  it  to  estates  actually  conveyed.  It  seems  to  me  thai 
if  the  doctrine  has  no  other  foundation  than  to  evade  the  rule 
of  the  common  law  exempting  real  pr6}>erty  from  the  payment 
of  simple  contract  debts,  its  adoption  to  the  extent  suggested 
is  very  questionable  indeed ;  as  there  never  was  a  condition 
of  affairs  in  this  country  that  required  such  a  remedy  on  ac- 
count of  any  such  circumstance  as  that.  But  if,  on  the  other 
hand,  it  was  founded  upon  the  principle  stated  by  Judge  Sto- 
ry and  suggested  by  Mr.  Poraeroy,  "  that  a  person  who  has 
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gotten  an  estate  of  another  ought  not  in  conscience,  as  be- 
tween them,  to  be  allowed  to  keep  it  and  not  pay  the  full  con- 
sideration money,"  then  it  was  as  applicable  here  as  in  Great 
Britain.  That  principle  is  eternal,  and  applicable  to  every 
country  and  every  age. 

I  think  the  principle  is  a  salutary  one,  and  that  it  should  be 
enforced  in  a  proper  case.  Whether  it  is  broad  enough,  how- 
ever, to  uphold  a  vendor's  lien  to  the  extent  of  raising  a  trust 
in  favor  of  a  grantor,  who  has  conveyed  by  deed  of  absolute 
conveyance,  so  as  to  admit  of  the  purchase  price  being  made  a 
charge  upon  the  property  conveyed,  in  an  ordinary  case  of  sale 
of  real  estate,  I  do  not  undertake  to  decide,  as  I  do  not  regard 
the  decision  of  that  question  as  necessarily  essential  to  the  de- 
cision of  the  case  under  consideration.  Here  the  conveyance 
was  procured  by  the  vendees  to  be  made  to  their  wives,  appel- 
lants herein,  upon  an  assurance  that  the  vendees  would  exe- 
cute to  the  respondent,  in  consideration  of  the  conveyance  of 
her  interest  in  the  land,  good,  approved,  bankable  notes ;  inr 
Btead  of  which  they  merely  gave  their  own  note,  which  is  un- 
collectible ;  and  by  reason  of  the  conveyance  having  been  so 
made,  the  respondent  is  not  able  to  reach  the  property,  so  as  to 
make  it  applicable  to  the  payment  of  her  debt  by  an  ordinary 
proceeding  at  law.  The  transaction  was  fraudulent.  Property 
obtained  under  such  circumstances  ought  to  be  made  charge- 
cblc  with  the  consideration  money,  whether  the  law  relating  to 
vendors'  liens  as  it  existed  at  common  law  is  in  force  or  not. 
The  appellants,  through  the  false  promise  of  the  vendees,  ob- 
tained the  respondent's  property,  and  they  certainly  ought  not 
in  conscience  be  allowed  to  keep  it  and  not  pay  for  it.  That 
presents  a  case  in  which  a  court  of  equity  would  have  an  un- 
doubted right  to  charge  the  property  with  the  payment  of  the 
debt,  irrespective  of  the  other  question  referred  to.  Upon  that 
ground  I  think  the  respondent  is  entitled  to  a  lien  upon  the 
property  for  the  payment  of  her  debt.  1  therefore  concur  in 
the  result  reached  in  the  opinion  of  Judge  Strahan,  herein. 

Lo&D,  C.  J. — dissents. 
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SARAH  A.  SPRINGER  v.  NANCY  YOUNG  et  al. 

Donation  Law— Husband  and  Wife— Implied  Trust.— Where  the  plaintUf 
and  her  husbaud,  after  having  completed  the  period  of  residence  and  cul- 
tiyation  reqtiired  by  the  donation  act,  sold  their  donation  claim,  and  tlie 
husband  invested  the  proceeds  in  other  lands»  taking  the  title  tliereof  in 
his  own  name,  and  thereafter  lived  with  the  plaintiff  on  said  lands  up  to 
the  time  of  his  death,  a  period  of  over  twenty  years,  and  during  ait  of  said 
time  recognized  the  plaintiff's  right  to  an  undivided  half  interest  in  aaid 
lands :  Heldt  that  the  title  of  the  husband  in  an  undivided  half  of  said 
lands  was  subject  to  an  implied  trust  in  favor  of  the  plaintiff ;  nor  did  the 
neglect  of  the  plaintiff  during  such  period  to  bring  a  suit  to  estabUsb  ber 
right  in  the  land  render  it  a  stale  claim. 

Same— Adverse  Possession.— Possession,  to  constitute  a  bar,  most  be  ad- 
verse ;  and  neither  a  husband  nor  wife  can  hold  adversely  to  the  other, 
premises  of  which  they  are  in  the  joint  occiipancy  as  a  family.  Adverse 
possession  cannot  begin  until  tliere  Ims  been  a  disseizin,  and  to  constitute 
a  disseizin  there  must  be  an  actual  expulsion  of  the  true  owner  for  the 
full  i)eriod  prescribed  by  the  statute. 

Same— Separate  Estate.— It  seems  the  act  of  Congress  known  as  the  don*- 
tion  law  vests  in  the  wife,  upon  compliance  with  its  terms,  a  separate  es- 
tate as  to  one-half  the  land  claimed.  The  act  not  only  conveyed  to  the  wife 
an  estate,  but  capacitated  her  to  hold  it  in  her  own  right,  witboat  the  in- 
tervention of  tiustees  to  prevent  the  marital  rights  of  the  husband  from 
attaching.— Per  Thayer,  J.,  eoncvrrin^. 

Yamhill  County.    Defendants  appeal.    Affirmed. 
X.  Laughary  and  W.  D.  Fentony  for  Appellants. 
H.  Hurley^  for  Respondent 

Strahan,  J. — ^This  suit  is  prosecuted  by  the  plaintiff  against 
the  defendants,  to  establish  an  implied  trust  in  her  favor  in  cer- 
tain lands  situated  in  Yamhill  County.  The  defendant  Nancy 
S.  Young  is  the  plaintiff's  daughter,  and  C.  W.  Young  is  lier 
husband  ;  May  Wilson  is  also  a  daughter  of  the  plaintiff,  and 
J.  C.  Wilson  is  her  husband;  and  Grace  Springer  is  a  minur, 
a  daughter  of  the  plaintiff,  and  is  represented  by  her  guardian 
ad  litem. 

It  appears  from  the  facts  in  this  case  that  George  W.  Sj)ring- 
cr,  in  his  lifetime,  was  the  husband  of  the  plaintiff,  and  that 
they  resided  together  as  husband  and  wife,  in  Polk  County, 
Oregon,  on  and  prior  to  June  23d,  1851;  and  that  on  that  day 
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said  George  W.  Springer  made  settlement  on  640  acres  of  un- 
occupied public  lands  in  Polk  County,  and  now  included  with- 
in the  limits  of  the  Grand  Ronde  Indian  Reservation;  and  that 
said  George  W.  Springer  and  the  plaintiff,  his  wife,  thereafter 
continuously  resided  on  and  cultivated  said  land  for  more  than 
four  years  next  after  said  settlement ;  that  on  the  4th  day  of 
October,  1853,  the  said  George  W.  Springer  gave  notice  to  the 
surveyor  general  of  Oregon  of  his  said  settlement  upon  and 
cultivation  of  said  lands,  in  all  respects  pursuant  to  the  act  of 
September  27th,  1850,  commonly  called  the  donation  law,  and 
thereby  became  entitled  to  640  acres  of  land  under  said  act, 
one  half  to  himself  and  the  other  half  to  his  wife  ;  that  on  the 
4th  day  of  March,  1856,  General  Joel  Palmer  wa3  superinten- 
dent of  Indian  affairs  for  Oregon;  and  that,  on  that  day,  acting 
for  and  in  behalf  of  the  United  States,  he  purchased  of  the  said 
George  W.  Springer  and  the  plaintiff  their  said  donation  land 
clainiy  and  paid  them  therefor  the  sum  of  %3,7c0,  and  that  they 
executed  to  him  a  deed  for  said  claim.  It  alijo  appears  that  on 
the  17th  day  of  March,  1836,  the  said  George  W.  Springer 
and  the  plaintiff  purchased  one  of  the  tracts  of  land  in  contro- 
versy in  this  suit  of  C.  Comegys,  and  paid  therefor  $2.250 ; 
being  a  part  of  the  same  money  they  had  received  for  their  said 
donation  claim  ;  and  that  on  the  25th  day  of  April,  1866,  they 
purchased  the  other  parcel  in  controversy  of  John  Sherwooil, 
and  paid  therefor  the  sum  of  $1,500,  being  the  residue  of  tlio 
sum  received  from  Gen.  Palmer  by  Springer  and  the  plaintiff 
for  their  said  donation  claim. 

It  further  appears  that  at  the  time  of  said  purchases,  respec- 
tively, by  said  Springer  and  wife  last  referred  to,  said  Springer 
managed  said  business  for  himself  and  wife,  and  took  the  deeds 
for  said  land  in  his  own  name,  and  not  in  the  name  of  himself 
and  the  plaintiff;  but  thereafter,  and  up  to  the  time  of  his 
death,  he  recognized  the  rights  of  the  plaintiff  in  said  land ;  and 
it  was  the  understanding  between  the  plaintiff  and  her  said 
husband  that  he  would  convey  to  the  plaintiff  an  undivided 
lialf  of  said  premises  at  some  convenient  time  thereafter.  Dur- 
ing the  lifetime  of  George  W.  Springer,  and  after  his  death, 
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the  matter  was  often  talked  over  in  the  family,  and  was  under- 
stood by  all  the  children,  six  in  number ;  and  they  liave  all 
since  conveyed  to  the  plaintiff  what  would  have  been  their 
mother's  part,  if  the  arrangement  between  their  father  and 
mother  had  been  completed,  except  the  defendants  Nancy  S. 
Y"oung  and  May  Wilson. 

About  the  year  1880,  George  W.  Springer  was  taken  sud- 
denly il],  and  died  in  a  few  days  thereafter ;  since  which  time 
the  plaintiff  has  had  the  possession  of  all  of  said  premises,  except 
after  the  appointment  of  an  administrator,  using  the  proceeda 
fur  the  support  of  herself  and  family,  and  in  making  some  im- 
provementd  on  the  farm.  During  his  lifetime,  George  W. 
Springer  always  recognized  the  rights  of  the  plaintiff  in  said 
land,  and  they  appear  never  to  have  been  controverted  or 
drawn  in  question  until  since  his  death. 

A  proper  solution  of  the  questions  discussed  by  counsel  re* 
quires  that  we  should  first  consider  the  rights  of  Mrs.  Springer 
in  the  land  in  controversy,  without  regard  to  and  independent- 
ly of  the  marital  relation  which  existed  between  her  and  her 
deceased  husband.  When  a  conclusion  shall  have  been  reached 
on  that  point,  we  can  the  more  readily  determine  in  what  man- 
ner and  to  what  extent  her  rights  were  affected,  if  at  all,  by 
the  marriage  relation. 

We  think  it  is  clear  that,  under  the  facts  in  this  case,  a  trust 
must  be  implied  in  favor  of  the  plaintiff.  It  rests  upon  prin- 
ciples of  equity  that  have  often  been  recognized  in  this  state, 
and  that  are  elementary.  "Whenever  the  circumstances  are 
such  that  a  person  who  takes  the  legal  estate  in  property  can- 
not also  enjoy  the  beneficial  interest  without  necessarily  violat- 
ing some  established  principle  of  equity,  the  court  will  imme- 
diately raise  a  constructive  trust,  and  fasten  it  upon  the  con- 
science of  the  legal  owner,  so  as  to  convert  him  into  a  trustee 
for  the  parties  who,  in  equity,  are  entitled  to  the  beneficial  en- 
joyment." (Willard  Eq.  599.)  The  same  author  on  the  same 
page  classes  constructive  trusts  as  follows  :  "  First,  when  the 
acquisition  of  the  legal  estate  is  tainted  with  fraud,  cither  ac- 
tual or  constructive ;  and,  second,  wlien  the   trust  depends  on 
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Bome  genenJ  equitable  rule,  independently  of  the  existence  of 
fraud." 

Mr.  Story  says:  '*If  a  joint  purchase  is  made  in  the  name 
of  one  of  the  purchasers,  and  the  other  pays  or  secures  his 
share  of  the  purchase  money,  he  will  be  entitled  to  his  share 
as  a  resulting  trust."  (2  Eq.  Jur,  Sec.  1206.)  And  so  it  is 
laid  down  by  the  same  author  as  the  established  doctrine,  with- 
out a  single  exception,  and  as  the  result  of  all  the  cases,  ^'  that 
the  trust  of  the  legal  estate,  whether  freehold,  copyhold,  or 
leasehold,  whether  taken  in  the  names  of  the  purchaser  and 
others  jointly,  or  in  the  name  of  others  without  the  purchas- 
er's, whether  in  one  name  or  several,  whether  jointly  or  suc- 
cessively (successive)^  results  to  the  man  that  had  advanced 
the  purchase  money."     (2  Story  Eq.  Jur.,  Sec.  1201.) 

Another  author,  very  eminent  in  this  department  of  the  law, 
speaking  of  constructive  and  resulting  trusts,  says:  "  They  are 
of  two  species,  *  resulting,'  and  *  constructive,'  which  latter  are 
bonietiines  called  trusts  ex  mcdefido  ;  and  both  of  these  species 
are  properly  described  by  the  generic  term  implied  trusts. 
Resulting  trusts  arise  when  the  legal  estate  is  disposed  of  or 
acquired,  not  fraudulently  or  in  the  violation  of  any  fiduciary 
duty  ;  but  the  intent  in  the  theory  of  equity  appears,  or  is  in- 
ferred or  assumed,  from  the  terms  of  the  disposition,  or  from 
the  accompanying  facts  and  circumstances,  that  the  beneficial 
interest  is  not  to  go  with  the  legal  title.  Constructive  trusts 
are  raised  by  equity  for  the  purpose  ol  working  out  right  and 
justice,  where  there  was  no  intention  of  the  party  to  create 
such  a  relation,  and  often  contrary  to  the  intention  of  the  one 
holding  the  legal  title.  *  *  *  If  one  party  obtains  the  legal 
title  to  property,  not  only  by  fraud,  or  by  violation  of  the  con- 
fidence, or  of  fiduciary  relations,  but  in  any  other  unconscien- 
tious manner,  so  that  he  cannot  equitably  retain  the  property 
which  really  belongs  to  another,  equity  carries  out  its  theory 
of  double  ownership,  equitable  and  legal,  by  Impressing  a  con- 
structive trust  upon  the  property  in  favor  of  the  one  who  is 
in  good  conscience  entitled  to  it,  and  who  is  considered  in 
equity  as  the  beneficial  owner.'*  (1  Pomeroy  Eq.  Jur.,  Sec. 
155.) 
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It  must  be  apparent,  that  George  W.  Springer  couM  not 
have  retained  the  title  to  this  land  against  the  claim  of  this 
plaintiff,  so  far  as  yet  appears  ;  and  if  he  could  not,  neither 
can  the  defendants,  who  have  or  chum  no  other  interest  there- 
in than  such  as  descended  to  them  as  heirs  at  law  of  their 
father,  George  W.  Springer.  They  stand  in  the  shoe-n  of  their 
ancestor.  They  take  the  title  which  the  law  casts  upon  them, 
affected  with  the  same  trusts  and  equities  as  it  was  when  theit 
ancestor  held  it. 

Does  the  fact  that  the  plaintiff  was  the  wife  of  George  W. 
Springer  during  these  transactions  affect,  impair,  or  destroy 
the  riirhts  which  she  would  have  otherwise  had  in  the  land  in 
question?  It  was  argued  by  counsel  for  the  appellants,  that 
George  W".  Springer  received  the  plaintiff's  portion  of  the 
purchase  price  of  the  donation  claim  when  it  was  sold,  an:I 
thereby  reduced  the  same  to  possession  ;  and  this  made  the 
same  his  own,  and  cut  off  all  rights  of  the  plaintiff.  This  as- 
sumption relates  to  a  question  of  fact,  and  does  not  n]>[)ear  to 
be  justified  by  the  evidence.  The  plaintiff  testified  that  she 
had  possession  of  her  half  of  this  money  the  same  as  he  had 
liis,  and  I  cannot  find  any  controverting  evidence  in  this  rec- 
ord. Besides,  if  the  plaintiff  only  gave  this  money  to  her 
husband  to  pay  over  for  her  for  the  land  in  question,  then  his 
possession  of  it  was  not  such  as  would  extinguish  her  rights. 
However  this  may  be,  there  is  another  and  a  more  serious  dif- 
ficulty in  the  way  of  thp  appellants.  On  the  20th  day  of  Jnn- 
uary,  185?,  the  legislature  of  Oregon  passed  an  act  providing 
that ''  all  right  and  interest  of  the  wife  in  land  donated  by 
said  act  of  27th  of  September,  1850,  should  be  secured  to  the 
sole  and  separate  use  and  control  of  the  wife ;  and  that  she 
should  have  to  her  own  use  the  rents  and  profits  thereof ;  and 
that  such  land  should  in  no  manner  be  made  liable  to  the 
debts  of  her  husband."  It  is  true  that  this  act  was  repeale*! 
in  1853,  but  the  effect  of  the  act  and  of  the  repeal  have  both 
received  a  construction  by  this  court  which  is  adverse  to  ap- 
]>e11ant's  claim,  and  is  decisive  of  this  point.  {LinvUle  r. 
Smith,  G  Or.  202.) 
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The  appelLints  next  insist  that  the  phiintiff's  claim  or  inter- 
est in  said  land  is  barred  by  the  statute  of  limitations.  Sec. 
878 of  the  Civil  Code,  as  amended  (Session  Acts,  1878,  p.  25), 
provides :  ''  A  suit  shall  only  be  commenced  within  the  time 
limited  to  commence  an  action,  as  provided  in  title  2  of  chap- 
ter 1  of  this  code  ;  and  a  suit  for  the  determination  of  any  right 
or  claim  to^  or  interest  in  real  property,  shall  be  deemed  with- 
in the  limitations  provided  for  actions  for  the  recovery  of  the 
possession  of  real  property."  This  suit  falls  within  this  pro- 
vision of  the  code,  and  the  same  statute  tliat  would  bar  an  ac- 
tion for  the  recovery  of  the  possession  of  real  property  will  bar 
this  suit.  That  period  is  ten  years,  and  is  fixed  by  section  4  of 
the  civil  code  as  amended.  (Session  Acts,  1878  pp.  21,  22.) 
But  possession,  to  constitute  a  bar  either  at  law  or  in  equity, 
must  be  adverse.  The  statute  nowhere  defines  what  shall  be 
an  adverse  possession  sufficient  to  bar  an  entry.  An  adverse 
possession  cannot  begin  until  there  has  been  a  disseizin,  and  to 
constitute  a  disseizin  there  must  be  an  actual  expulsion  of  the 
true  owner  for  the  full  period  prescribed  by  the  statute.  An  ad- 
verse possession  is  aptly  defined  by  IngersoH,  J.,  in  Bryan  v. 
Atwater^  5  Day,  to  be  "a  possession  not  under* the  legal  pro- 
prietor, but  entered  into  without  his  consent,  either  directly 
or  indirectly  given.  It  is  a  possession  by  which  he  is  disseis- 
ed and  ousted  of  the  lands  so  possessed."  To  make  a  posses- 
sion adverse  it  must  be  ^^an  actual,  continued,  visible,  notori- 
ous, distinct  and  hostile  possession."  If  its  inception  was  per- 
missive, or  with  the  consent  of  the  true  owner,  then  such  pos- 
session could  never  become  adverse  until  some  clear,  decisive 
act  of  the  occupant  is  shown,  which  would  constitute  a  disseiz- 
in of  the  true  owner.  {Hall  v.  Stevens^  9  Met.  418 ;  Dike- 
man  v.  Parrishy  6  Barr.  210  ;  McMasters  v.  Bcll^  2  Pen. 
&  W.  180.) 

So,  also,  if  at  the  time  one  enters,  or  afterwards,  he  does  not 
claim  the  title  himself,  but  acknowledges  the  title  of  another, 
his  possession  must  be  taken  as  an  entry  or  holding  in  subordi- 
nation to  the  title  of  the  person  whose  right  he  acknowledges* 
{Rwng  V.  Shoneberger,  2  Watts,  23.) 
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But  we  do  not  think  the  statute  of  limitations  applies  in 
this  case  for  another  reason  ;  neither  husband  nor  wife  can  hoM 
adversely  to  each  other,  premises  of  which  they  are  in  the  joint 
occupancy  as  a  family.  (^Hendricks  v.  Rasson^  58  Mich.  «575.) 
In  such  case  the  possession  of  neither  can  be  regarded  as  a<l- 
verse  to  the  other,  while  they  jointly  reside  upon  and  occupy 
such  premises.  There  is  no  more  reason  to  claim  that  Mr. 
Springer's  possession  was  adverse  to  the  plaintiff,  than  there 
would  be  to  maintain  that  her  possession  was  adverse.  The 
possession  of  neitheif  was  adverse  to  the  other.  In  such  case 
the  law  will  not  subject  either  husband  or  wife  to  a  loss  of 
property  because  such  person  has  not  resorted  to  legal  proceed- 
ings ;  but  will  rather  hold  that  the  possession  of  each  was  in 
subordination  to  such  rights  in  the  property  as  were  possessed 
by  the  other  party. 

Nor  is  tiiis  a  stale  claim.  The  same  reason  that  would  pre- 
vent the  statute  of  limitations  from  running  in  this  case,  will 
save  the  claim  from  being  stale.  The  plaintiff  was  not  booiid 
to  sue  her  husband.  He  never  denied  her  right,  but  always 
acknowledged  it ;  and  no  sufficient  reason  has  been  suggested 
why  the  plaintiff  should  be  denied  the  assistance  of  a  court  of 
equity,  on  the  ground  that  her  claim  is  alleged  to  be  stale. 
The  plaintiff's  claim  is  entirely  meritorious.  It  rests  on  its 
own  merits.  It  is  unaffected  by  a  single  act  of  bad  faith.  It 
had  its  origin  in  the  act  of  Congress  making  donations  of  pub- 
lic lands  to  the  early  settlers  of  Oregon.  She  endured  the 
hardships  of  pioneer  life  to  assist  her  husband  in  its  acquisi- 
tion. She  had  done  no  act  to  forfeit  the  right  thus  acquired, 
and  we  have  no  doubt  she  is  entitled  to  the  relief  prayed  for. 
Let  the  decree  be  affirmed. 

Thayer,  J..  Concurring. — ^This  appeal  is  from  a  decree  in 
equity.  The  suit  in  the  court  below  originated  out  of  family 
difficulty.  The  respondent,  who  is  quite  an  old  lady,  claimed 
to  own  a  trust  estate  in  a  five  hundred  and  twenty  acre  farm 
in  Yamhill  County,  and  two  of  her  daughters,  who  are  married 
women,   denied   the   ownership.     Thereupon  the   respondent 
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commenced  the  suit,  to  have  a  trust  in  her  favor  declared  in  an 
undivided  half  of  the  farm.  She  claims  that  her  husband, 
Geo.  W.  Springer,  late  of  said  county,  deceased,  and  herself, 
owned  a  donation  land  claim,  under  the  donation  law  of  Ore- 
gon, situated  in  Polk  County  ;  that  they  sold  it  in  the  year  185G, 
for  the  sum  of  three  thousand  seven  hundred  and  fifty  dollars, 
and  invested  the  proceeds  in  said  farm,  under  an  agreement 
between  themselves  that  each  should  own  one  half  thereof  ; 
that  the  deed  was  taken  in  the  husband's  name  as  a  matter  of 
convenience,  but  that  he  agreed  at  the  time  to  convey  an  un- 
divided one  half  of  it  to  her,  and  had,  during  all  his  life  there- 
after, recognized  her  right  to  such  half ;  that  they  lived  upon 
and  cultivated  the  farm,  reared  a  large  family ;  and  that  in 
1880,  the  husband  was  taken  suddenly  ill,  and  only  lived  a 
few  days  thereafter.  All  the  children,  except  the  two  daugh- 
ters, recognized  the  respondent's  right  in  the  premises,  and 
joined  in  a  conveyance  to  her  of  a  one  half  of  the  farm,  but 
the  deed  was  to  the  north  half  of  it  in  severalty.  There  is  no 
dispute  as  to  the  ownership  of  the  respondent  and  her  husband 
of  the  donation  claim,  nor  of  the  sale  and  investment  of  the 
proceeds  thereof  in  the  farm  ;  though  some  question  is  made  in 
regard  to  the  status  of  their  title  to  the  claim  at  the  time  of 
the  sale,  and  it  is  denied  that  there  was  any  agreement  between 
them  that  respondent  was  to  have  a  half  interest  in  the  farm. 

The  appellants'  counsel  claim,  that  upon  the  sale  of  the  do- 
nation right,  the  money  realized  therefrom  came  into  the  hands 
of  the  husband,  was  personal  property,  and  he  became  the  ab- 
solute owner  thereof  by  virtue  of  his  marital  rights  as  then  ex- 
isting ;  and  that,  therefore,  no  funds  of  the  respondent  went  in- 
to the  farm,  and  consequently  no  resulting  trust  could  have 
arisen  in  her  favor  ;  and  that  if  there  had  been  such  an  agree- 
ment between  the  respondent  and  her  husband,  as  claimed  by 
her,  the  statute  of  limitations  had  cut  off  her  right  to  claun  any 
interest  in  the  farm  ;  and  that  in  any  view,  she  was  barred  by 
lapse  of  time  from  asserting  her  pretended  claim. 

It  seems  to  me  that  an  unprejudiced  person  would  look  upon 
this  defense,  under  the  circumstances  of  the  case^  as  very  un- 
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gracious,  and  one  that  a  court  of  equity  would  not  regard  with 
favor.  1  am  unable  to  discover  why,  if  the  respondent  and 
her  husband  owned  the  donation  claim,  and  invested  the  pro- 
cceds  arising  from  a  sale  of  it  in  the  farm,  the  respondent  ' 

should  not  be  entitled  to  a  half  interest  in  the  latter,  as  a  mat-  | 

ter  of  right  and  justice.  Her  title  to  a  half  interest  in  the  do- 
nation claim  was  as  undoubted  as  that  of  her  husband ;  it  was 
given  to  her  by  the  act  of  Congress,  of  September  27,  1860, 
'*  to  be  held  by  her  in  her  own  right  "  ;  and  to  hold  that  a  sale 
of  it,  and  the  purchase  of  the  farm  with  the  proceeds,  operated 
against  her  will  to  forfeit  to  the  husband  her  interest  in  the 
matter  would,  as  I  view  it,  be  an  attempt  to  legalize  robbery. 
The  act  of  Congress  referred  to  granted  to  every  white  settler 
residing  in  the  territory  of  Oregon,  three  hundred  and  twenty 
acres  of  bnd,  if  a  single  man  ;  and  if  a  married  man,  six  hun- 
dred and  forty  acres,  one  half  to  himself  and  the  other  half  to 
his  wife,  to  be  held  by  her  in  her  own  right. 

This  act  always  seemed  to  me  to  vest  in  the  wife,  upon  com- 
pliance with  its  terms,  a  separate  estate.  That  the  grant  had 
a  double  operation.  It  not  only  conveyed  to  the  wife  an  es- 
tate, but  it  capacitated  her  to  hold  it  in  her  own  right,  without 
the  intervention  of  trustees  to  prevent  the  marital  rights  of  the 
husband  from  attaching.  It  was  a  law,  as  well  as  a  grant, 
and  it  precluded  by  its  terms  the  husband  from  interfering  with 
the  land  granted,  or  with  the  proceeds  in  the  event  she  sold  it. 
It  stood  upon  a  different  footing  from  that  of  real  properly 
conveyed  to  a  married  woman  at  common  law.  There,  in  or- 
der to  prevent  the  marital  rights  of  the  husband  from  attach- 
ing, it  had  to  be  conveyed  to  trustees  for  her  use.  It  was  not 
in  the  power  of  a  private  party  to  impress  upon  the  property 
conveyed  directly  to  a  married  woman,  such  a  character  of 
trust  as  would  relieve  it  from  the  operation  of  the  rules  of  the 
common  law  ;  but  the  Congress  of  the  United  States  has  pow- 
er under  the  constitution  to  make  all  needful  rules  and  regu- 
lations respecting  the  territory  and  other  property  belonging 
to  the  United  Htates.  It  had  power  at  the  time  of  the  passage 
of  the  donation  act  to  legi?3late  in  the  then  territory  of  Oregon, 
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in  regard  to  persons  and  property  therein ;  and  when  it  enacted 
the  law  giving  to  a  married  woman  land  to  be  held  by  her  in 
her  own  right,  it  certainly  did  not  intend  that  the  husband  could 
appropriate  its  use,  or  convert  the  proceeds  arising  from  a  sale 
of  it  without  her  consent ;  nor  that  unfilial  children  should  be 
able  to  deprive  her  of  its  benefits  through  the  instrumentality 
of  an  obsolete  rule  found  among  the  dusty  cobwebs  of  the  com- 
mon law.  In  granting  the  public  lands.  Congress  has  a  right 
to  annex  to  the  grant  such  conditions  and  qualifications  as  it 
may  deem  proper,  and  exempt  the  land  granted  from  the  oper- 
ation of  existing  general  laws.  Thus,  the  act  entitled  "  an  Act 
to  secure  homesteads  to  actual  settlers  on  the  public  domain," 
approved  May  20,  1862,  exempted*such  homesteads  from  lia- 
bility for  debts  contracted  prior  to  the  issuing  of  the  patent .-; 
and  the  provision  has  been  enforced  by  this  court.  (  Clark  v. 
Baylcy^  5  Or.  843.}  The  effect  of  the  latter  act  was  to  restrict 
the  laws  of  Oregon  in  regard  to  the  liability  of  property  to  ex- 
ecution. And  the  former  act  in  the  same  way  curtailed  the 
marital  rights  of  a  husband  to  his  wife's  half  of  a  donation 
land  claim.  He  might  probably  succeed  upon  her  death  to  an 
estate  as  tenant  by  the  courtesy  in  it,  under  the  statutes  of  the 
state,  but  did  not  have  what  was  termed  at  common  law  an  es- 
tate jure  uxoris  in  her  half  of  the  claim. 

Under  this  view  it  would  only  require  slight  evidence,  if 
any,  beyond  the  fact  that  the  proceeds  from  the  sale  of  the 
donation  claim  were  invested  in  the  farm,  to  establish  that  the 
respondent  was  owner  of  the  trust  estate  therein,  as  claimed  in 
.her  complaint.  That  there  was  an  understanding  that  she  wad 
to  have  an  undivided  half  interest  in  the  farm  is  very  certain, 
if  any  credit  whatever  is  to  be  given  to  the  testimony  taken  in 
the  case  and  read  at  the  hearing.  It  is  so  natural  and  just  that 
such  should  have  been  the  understanding  between  the  respond- 
ent and  her  husband,  that  I  am  not  inclined  to  question  the 
sufficiency  of  the  proof  upon  that  point,  although  it  merely  de- 
pends upon  the  respondent's  evidence  alone. 

Nor  do  I  believe  that  the  trust  is  affected  by  the  statute  of 
limitations,  any  more  than  the  legal  title  would  have  been  under 
XIY.   Obbo.— 19. 
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the  circumstances,  if  it  had  been  conveyed  to  the  respondent 
immediately  after  the  purchase  of  the  farm.  The  appellants  in 
the  latter  case  could  as  effectually  have  interposed  as  they  can 
now.  The  respondent's  right  was  not  denied  by  her  husband. 
He  always,  up  to  the  time  of  his  last  sickness,  she  says,  recog- 
nized it.  Both  parties  were  living  upon  the  farm  as  husbsuid 
and  wife,  enjoying  its  benefits;  and  the  latter,  as  long  as  b\a 
had  entire  confidence  in  the  former,  had  no  occasion  to  exact 
from  him  a  conveyance.  It  seems  to  me  that  in  such  a  case  it 
would  require  some  overt  act  on  the  part  of  the  husband  toset 
the  statute  in  motion ;  that  it  would  not  begin  to  run  until  the 
respondent  was  excluded  from  an  enjoyment  of  the  farm,  or 
her  claim  to  an  undivided  Balf  interest  in  it  were  denied  by  the 
husband. 

For  the  same  reason,  the  defense  that  the  respondent's  claim 
is  barred,  on  account  of  the  lapse  of  time  that  intervened  be- 
tween the  time  it  accrued  and  of  the  attempt  to  enforce  it,  is 
not  sustained.  I  am  of  the  opinion,  therefore,  that  the  decree 
appealed  from  should  be  afiSrmed^ 


[FUed  November  13, 1886.] 

WILLIAM  NEWHOUSE  v.  S.  A.  NEWHOUSE. 

DivoBCE— DxBMiBSAL  OF  Su IT — CoNTBMPT.— Where,  after  issue  joined  la  a 
divorce  salt  brought  by  the  husband,  the  court  made  an  order  direcdof 
the  plaintiff  within  thirty  days  to  pay  into  court  for  the  uae  of  the  defend- 
ant a  sum  of  money  to  enable  her  to  defend,  and  the  plaintiff  failed  to  com- 
ply within  the  time  named,  bat  at  the  ensuing  term  of  court  deposited  the 
money  with  the  clerk,  and  at  the  same  time  filed  his  affldavitt  showing  thai 
his  default  was  owing  to  his  inability  to  raise  the  sum  within  the  time  |«e- 
•scribed,  it  was  error  to  dismiss  the  suit  upon  the  ground  of  suc^  default 

fiAUB.— The  facts  disclosed  do  not  present  a  neglect  or  refusal  to  obey  the  (»* 
der  of  the  court  from  contumacy  or  fraudulent  conduct,  and  the  rssaoo 
assigned  for  the  delay  constitutes  a  sufficient  excuse  to  poige  the  contempt 

MAnxoN  CouNTT.     Plaintiff  appeals.    Reversed. 
J,  J.  Whitney  and  W.  R.  JBUyeUy  for  Appellant. 
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When  the  plaintiff  showed  to  the  court  that  he  was  unable 
to  comply  with  its  order  by  paying  the  required  sum  within 
thirty  days,  and  then  tendered  and  offered  to  pay,  the  court 
wns  bound  to  allow  him  to  do  so.  ( Caughlin  v.  Ehl&rt^  89  Mo. 
285  ;  Carlton  v.  Carlton,  44  Ga.  220  ;  Anderson  v.  Wood  et 
ai.,  80  111.  16;  Pain  v.  Pain,  80  N.  C.  325  ;  Waters  v.  Waters, 
49  Mo.  888.)  There  is  no  difference  under  our  statute  between 
the  enforcement  of  a  decree  for  the  payment  of  money,  and  an 
intermediate  or  decretal  order  for  the  payment  of  money. 
(^Piatt  V.  Piatt,  9  Ohio,  88;  Olin  v.  Hungerford,  10  Ohio, 
271 ;  Herman  on  Executions,  82.)  At  all  events,  the  courts 
would  have  no  authority  for  entering  a  final  decree,  dismissing 
the  plaintiff's  suit,  when  it  appears  that  he  was  unable  to  com- 
ply with  its  order.  {McCrea  v.  McCrea,  68  How.  Pr.  220; 
Peel  V.  Peel,  50  Iowa,  522  ;  Hogue  v.  Hogue,  68  Iowa,  377 ; 
Adams  r.  Haskell,  6  Cal.  318.) 

L.  H.  Montanye  and  H.  E.  Courtney,  for  Respondent. 

The  power  to  punish  for  contempts  or  refusals  to  obey  its 
orders  is  inherent  in  every  court  of  justice,  and  there  is  no 
abuse  of  discretion  on  the  part  of  a  court  in  refusing  to  pro- 
ceed to  the  trial  of  a  cause  until  its  order,  made  pendente  lite, 
18  complied  with,  and  it  may  even  dismiss  the  case.  (  Winter 
V.  WirUer,  11  Pac.  Rep.  630 ;  Purcell  v.  Purcell,  8  Edwards, 
Ch.  206 ;  Froman  y.  Froman,  62  Mich.  581 ;  Rose  v.  Pose, 
63  Mich.  585;  L&uois  v.  Lewis,  3  Johns,  Ch.  519 ;  Denton  v. 
Denton,  1  Johns,  Ch.  864  ;  1  Bishop  on  Marriage  and  Divorce, 
note  2,  p.  830 ;  2  Bishop  on  M.  &  D.,  p.  895,  Sees.  395  and 
400 ;  Hanes  v.  Hanes,  35  Mich.  188;  WyaU  v.  WyaU,  10  Pac. 
Rep.  228,  and  note  on  page  230 ;  Cleghom  v.  Cleghom,  5 
Pac.  Rep.  516  ;  McGee  v.  McGee,  10  Ga.  477 ;  Perkins  v. 
Perkins,  18  Cal*  60.) 

Lord,  C.  J. — ^The  plaintiff  brought  suit  for  a  divorce.  After 
issue  joined,  the  defendant  appealed  to  the  court  for  an  allow- 
ance to  enable  her  to  defend.  The  court  granted  the  appli- 
cation, and  ordered  the  plaintiff  to  pay  into  court  for  the  de- 
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fendant,  within  thirty  days,  the  sum  of  one  hundred  dollars. 
The  plaintiff  failed  to  comply  with  the  order  in  the  time  named, 
but  at  the  ensuing  term  of  the  court  the  plaintiff  deposited 
with  the  clerk  of  the  court  the  sum  ordered  to  be  paid,  and  at 
tlie  same  time  filed  his  affidavit  to  the  effect  that  his  default 
was  due  to  his  inability  to  raise  the  sum  within  the  time  pre- 
scribed, and  not  a  willful  or  negligent  disregard  of  said  order. 

The  defendant,  by  her  counsel,  filed  a  motion  to  dismiss  the 
suit  at  the  plaintiff^s  cost,  for  the  reason  that  he  had  failed  and 
refused  to  comply  with  the  order  of  the  court  The  court 
granted  the  motion  to  dismiss,  and  made  an  order  to  that  effect, 
on  the  ground  that  the  plaintiff  had  failed  to  comply  with  th«) 
order  in  the  time  prescribed.  The  overruling  of  the  jilaintiff^s 
motion  and  the  dismissal  of  said  cause,  are  assigned  as  the 
■  ground  of  error. 

Under  our  code,  the  court  or  judge  thereof  may  enforce  an 
order  or  decree  in  a  suit  other  than  for  payment  of  money,  by 
])unislung  the  party  refusing  or  neglecting  to  comply  therewith 
lis  for  contempt.  (Code,  Sec.  402.)  The  authority  of  the  court 
to  make  the  order  of  allowance  and  to  enforce  obedience  is  not 
disputed,  when  there  is  a  willful  or  negligent  failure  to  comply 
with  such  order.  Cause  was  shown,  uncontro verted,  so  far  as 
disclosed  by  this  record,  why  the  plaintiff  had  not  yielded  strict 
compliance  with  the  order.  Any  intentional  contempt  of  the 
court's  authority  is  rebutted  by  the  admitted  facts.  It  was 
not  a  refusal  to  obey,  but  an  inability,  owing  to  poverty,  to 
comply  with  the  order  in  the  time  prescribed.  He  did  deposit 
the  money ;  not,  it  is  true,  within  the  thirty  days,  but  he  made 
oath  as  to  the  reason  of  non-payment,  that  it  was  the  want  of 
money,  and  the  inability  to  raise  or  procure  it  within  the  period 
of  the  order,  and  not  any  negligent  or  willful  disregard  of  the 
authority  of  the  court  which  occasioned  the  delay. 

Mistake,  misfortune,  inability  from  poverty,  or  other  equiv- 
alent cause,  when  shown  to  exist,  have  always  been  held  in 
equity  a  sufficient  excuse  for  non-payment  of  money,  or  failure 
to  comply  with  an  order,  and  to  purge  the  contempt  To  the 
prayer  originating  in  such  cause,  equity  will  lend  a  listening 
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ear,  and  grant  such  relief  as  the  merits  of  the  facts  authorize. 
If,  then,  the  plaint ifiE  has  brought  himself  within  these  recog- 
nized grounds,  he  is  not  in  contempt ;  and  if  not  in  contempt, 
there  can  be  no  justification  for  dismissing  his  suit.  We  do 
not  mean  to  say  that  a  party  refusing  to  obey  an  order  to  pay 
such  an  allowance  cannot  be  lawfully  punished,  or  that  the 
court  cannot  compel  or  enforce  obedience  to  its  orders  or  de- 
crees. What  we  do  say  is,  that  the  facts  disclosed  do  not  pre- 
sent a  case  of  neglect  or  refusal  to  obey  the  order  from  con- 
tumacy or  fraudulent  conduct,  but  from  the  want  of  means, 
which,  as  soon  as  procured,  although  not  within  the  time  lim- 
ited, were  deposited  ;  and  the  reasons  assigned  for  the  dchiy 
constitute  a  sufficient  excuse  to  purge  the  contempt. 

Upon  such  a  state  of  facts,  to  dismiss  the  party's  suit  is  an 
authority  which,  if  it  may  be  exercised,  ought  certainly  to  be 
exercised  only  in  extreme  cases,  when  other  punishment  can- 
not be  inflicted,  or  will  not  compel  obedience* 

We  tliiok  there  was  error,  and  the  order  must  be  reversed. 


[Filed  December  13, 1886.] 

JOSEPH  W.  CAKLON  v.  S.  R.  &  E.  DIXON. 

Bbfi^byin— SaasTiEB  in— Liability  fob  Costs.— In  an  action  for  the  re- 
covery of  personal  property,  the  sareties  in  the  undertaking  "for 
the  payment  to  the  defendant  of  sach  sum  as  may,  from  any  cause,  be 
adjudged  against  the  plaintiff,''  upon  a  judgment  adverse  to  the  plaintiff, 
are  liable  for  the  costs  of  the  action. 

Sams — Inte&est. — But  such  liability  is  limited  to  the  amount  of  the 
penalty  stated  in  the  undertaking,  with  interest  from  the  time  judg- 
ment is  rendered  in  the  original  action,  and  the  costs  of  such  proceeding 
as  may  be  instituted  to  enforce  the  liability* 

Douglas  County.     Both  parties  appeal.    Affirmed, 

C.  Bally  for  PlaintiflE. 

W.  B.  WilliSy  for  Defendant. 
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Lord,  C.  J. — This  is  an  appeal  from  a  jadgment  rendered  ia 
the  circuit  court,  upon  a  trial  by  the  court  without  a  jury. 
Briefly,  the  facts  are  these :  Wm.  Britt  brought  an  action  in 
replevin  against  Carlon,  the  present  plaintiff,  claiming  the  de- 
livery to  him  of  a  horse  which  was  in  the  possession  of  Carlon. 
To  entitle  and  secure  to  Britt  the  immediate  delivery  of  the 
property,  the  defendants  Dixon  and  Dixon  executed  an  under- 
taking, as  sureties,  for  double  the  value  of  the  property,  ^^for 
the  prosecution  of  said  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  from  any  cause  bo  recovered 
against  the  plaintiff,'*  as  prescribed  by  the  code.  The  horse 
was  then  taken  by  the  sheriff,  and  thereupon  the  plaintiff  gave 
the  undertaking  as  prescribed  in  such  code,  and  the  sheriff  re- 
delivered the  horse  to  him.  The  action  proceeded  to  trials 
and  Britt  obtained  judgment;  whereupon  Carlon,  the  present 
]>laintiff,  appealed  to  the  circuit  court,  and  the  judgment  was 
reversed,  and  a  judgment  rendered  in  his  favor  for  hia  costs 
and  disbursements,  taxed  at  $512.20.  This  action  was  brought 
on  the  undertaking  of  the  defendants  Dixon  and  Dixon,  given 
in  the  action  brought  by  Britt,  above  mentioned,  to  recover  the 
amount  of  costs  adjudged  to  him  in  that  action.  The  penalty 
in  the  bond  or  undertaking  of  the  defendants,  for  double  tlio 
value  of  the  property,  was  fixed  at  $250. 

There  are  but  two  questions  which  we  are  required  to  con- 
sider on  this  record.  (1)  Are  the  defendants  liable  on  their 
undertaking  for  costs  ?  and  (2)  What  is  the  extent  of  the  lia- 
bility after  default  ?  The  liabilities  of  sureties  on  replevin  bonds 
for  the  payment  of  costs  incurred  in  the  original  action  has 
been  so  often  adjudged,  that  the  question  ought  to  be  deemed 
settled.  In  New  York,  where  the  provisions  of  the  code  ia 
respect  to  the  matter  are  identical  with  our  own,  it  has  been 
adjudged  that  the  sureties  are  liable  on  their  undertaking,  giv- 
en in  accordance  with  section  209,  for  costs. 

In  Tibbies  v.  O'  Connor^  28  Barb.  538,  a  case  upon  all  fours 
as  to  the  facts  in  hand,  the  court  say :  ^^  This  is  a  dear  case 
for  the  plaintiffs.    The   undertaking  provided  among  other 
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things  for  the  payment  to  the  plaintiffs  in  this  action  of  such 
sam  as  might/or  any  cause  be  recovered  against  the  plaintiff 
itt  that  action.  The  209th  section  of  the  code  required  that  the 
undertaking  should  contain  that  provision.  These  plaintiffs 
have  recovered  these  two  sums  in  that  action.  They  are  clear- 
ly within  the  undertaking  of  the  statute."  And  this  decision 
has  been  approved  by  later  authorities  in  that  State. 

In  Htnddey  v.  Kreitz  et  al.,  68  N.  Y.  688,  Church,  C.  J., 
in  referring  to  it,  said :  ^^  Tibbies  v.  O'  Connor,  28  Barb.  538, 
was  upon  an  undertaking  in  behalf  of  the  plaintiff  in  an  action 
upon  a  claim  and  delivery  of  personal  property^  conditioned. 
Among  other  things,  for  the  payment  of  such  sum  as  might  for 
atiy  cause  be  recovered  in  the  action.  The  court  held  that  the 
costs  recovered  upon  appeal  were  covered  by  the  undertaking, 
as  they  dearly  were.^'     (Letson  v.  Dodge,  61  Barb.  128.) 

At  common  law,  where  the  bond  was  conditioned  to  prose* 
oute  the  suit  with  effect,  and  for  a  return  of  the  goods  in  case 
a  return  shall  be  awarded,  the  sureties  were  liable  for  costs. 
(^Gainsford  v.  Oriffith,  1  Wms.  Saund.  68,  note  1 ;  Brand" 
oombe  V.  Scarborough,  6  Ad.  k  E.,  N.  S.  18 ;  Balsley  v.  Iloff- 
man,  13  Pa.  St.  60J.) 

At  one  time  it  was  thought  that  the  condition  of  such  bond 
was  alternative,  and  that  the  effect  of  rendering  either  impossi- 
ble was  to  discharge  the  surety.  (^JSimmel  v.  Sint,  2  Watts, 
481.)  In  a  word,  that  the  condition  of  the  replevin  bond  is  sin^- 
ply  for  the  return  of  the  goods,  in  the  event  of  a  judgment  de 
retomo  habendo  being  rendered  against  the  plaintiff  in  the  ac- 
tion of  replevin,  and  for  which  alone  the  surety  was  responsible; 
and  some  such  notion  seems  to  have  prevailed  in  the  case  here. 
But  in  Gihbs  v.  BarUett,  2  Watts  &  S.  88,  the  doctrine  of 
JB^mmd  v.  ^nt,  supra,  was  overthrown,  and  numerous  cases 
cited  to  show  that  the  undertakings  stipulated  by  the  bond  con- 
stitute distinct  and  independent  conditions,  and  that  a  breach 
of  any  of  them  worked  a  forfeiture. 

lu  Tihbai  v.  Cahoon,  10  Watts,  232,  the  defendant  had  re- 
tained  the  goods  under  a  claim  of  property;  which  being  found 
for  him,  he  was  also  held  entitled  to  recover  the  costs  iu  an  ao- 
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tion  on  the  bond,  though  there  was  no  judgment  de  retorno. 
^^  If  it  were  held,*'  said  Kennedy,  J.,  ^^  that  the  surety  ia  not 
liable,  on  the  clause  to  prosecute  his  suit  with  efEect,  for  the 
costs  adjudged  to  the  defendant,  upon  failure  of  the  plaintifiE  to 
prosecute  the  suit  with  success,  the  clause,  though  full  of  mcan- 
itig  and  force,  would  be  thereby  rendered  wholly  useless  and 
entirely  inoperative." 

Applying  this  language,  in  Balsley  v.  Sbffman,  aupra.  Bell, 
J.,  said :  ^^  Now,  as  in  this  instance  the  goods  replevied  had 
been  retained  by  the  defendant,  the  only  damnification  suffered 
by  him  was  in  the  costs  to  which  he  had  been  put ;  and  as  these 
could  only  be  reached  under  the  clause  for  effective  prosecution, 
the  decision  would  seem  to  be  directly  in  point  to  show  the  lia- 
bility of  the  parties  in  the  bond  to  answer,  at  least  to  the  extent 
of  the  penalty,  the  damages  recovered  by  the  defendant  in  tlie 
first  action.  But  the  authorities  do  not  stop  here.  (See  also, 
Thompson  v.  Joplin^  12  S.  0.  581 ;  Morris,  Replevin,  265 ;  2 
Sutherland  Dam.  43.) 

But  the  more  difficult  question  here  is  whether  judgment  can 
be  given  on  a  replevin  bond  against  the  sureties  for  more  than 
the  penalty  and  costs — that  is  to  say,  whether  interest  can  be 
recovered  beyond  the  penalty  from  the  time  of  the  breach  of 
the  condition. 

In  Ilefford  v.  Alger^  1  Taunt.  218,  it  is  held  that  the  sure- 
ties in  a  replevin  bond  are  together  liable  only  to  the  amount 
of  the  penalty  in  the  bond,  and  the  costs  of  suit  on  the  bond. 
"  It  is  not  to  be  disputed,"  said  Tindal,  C.  J.,  "  that  tlie  sure- 
tics,  singly,  would  be  liable  to  the  amount  of  the  penalty  of 
the  bond  ;  and  in  Hefford  v.  Alger ^  1  Taunt.  218,  which  is  sub- 
sequent to  Evans  v.  Brander^  2  H.  Bl.  647,  it  was  held  that 
tlic  two  together  are  liable  to  no  more.  After  that  decision  in 
this  court,  we  ought  not  to  throw  the  matter  open  again  by 
laying  down  a  different  rule  for  the  sheriff,  who  is  responsible 
on  the  failure  of  the  sureties."  QPaul  v.  Goodluck^  2  Bing.,N, 
C.  220.) 

The  general  principle  as  stated,  is,  that  on  a  penal  bond,  a 
judgment  cannot  bo  recovered  beyond  the  penalty.      (^Wilde 
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V.  Clarksoriy  6  Term,  803 ;  Branscombe  v.  Scarhrongh^  6  Q. 
B.  13  ;  Clark  v.  Bush,  3  Cow.  151 ;  Farrer  v.  U.  S.,  6  Pet. 
872.)  Mr.  Morris  says :  "  The  liability  of  the  surety  in  re- 
plevin is  limited  by  the  penalty  of  the  bond  ;  the  preceding 
observations  show  that  his  liability  may  be  less  than  that 
amount;  it  cannot  exceed  it.'*  (Morris,  Replevin,  2(>8, citing 
Bunt  V.  Bondy  2  Dowl.  558  ;  Ward  v.  Benly,  1 Y.  &  J.  258 ; 
Gould  v.  Wamerj  3  Wend.  54.) 

In  the  case  in  hand,  the  judgment  was  rendered  in  the  re- 
plevin suit  for  costs,  May  21,  1883,  and  the  liability  of  the 
defendants  then  became  fixed.  The  judgment  was  for  an  amount 
wiiich  exceeded  the  penalty  of  the  bond  ;  but,  as  we  have 
seen,  the  defendants  could  have  discharged  themselves  by  the 
payment  of  the  amount  of  the  penalty.  They  neglected  to 
do  this,  and  necessitated  the  action  on  the  bond.  The  court 
below  found  that  the  defendants  were  liable  on  their  undertak- 
ing in  the  sum  of  $250,  the  amount  of  the  penalty,  with  legal 
interest  from  May  21,  1883,  and  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendants  for  that  sum,  with  such 
interest,  and  rendered  judgment  accordingly.  At  the  argu- 
ment, it  was  claimed  by  counsel  for  the  plaintiff  that  the  con- 
dition of  the  undertaking  was  such  as  to  cover  the  entire 
amount  of  the  judgment  in  the  replevin  action  ;  and  that,  there- 
fore, judgment  on  the  undertaking  might  be  for  an  amount  in 
excess  of  the  penalty  fixed  by  that  instrument.  But  this  is 
untenable.  The  sureties  are  only  liable  to  the  amount  of  the 
penalty  of  the  bond  and  costs.  The  penalty  is  that  sum  which 
the  sureties  bind  themselves  and  agree  to  pay  when  a  breach 
of  the  condition  occurs  which  is  a  part  of  their  obligation. 

The  more  difficult  and  disputed  question  is,  whether,  after 
breach  of  the  condition,  the  sureties  are  liable  for  interest,  for 
the  delay  in  payment,  by  way  of  damages  for  the  breach.  In 
Fraser  v.  lAuLe,  13  Mich.  198,  the  authorities,  both  English 
and  American,  are  reviewed  by  Campbell,  J.,  and  the  result 
he  reaches  is,  that  interest  cannot  be  recovered  on  the  penalty. 

Referring  to  Brainard  v.  Jones,  18  N.  Y.  35,  in  which  it 
was  held  that  interest  was  recoverable  for  withholding  pay- 
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mont  after  default,  he  says :  ^'  It  is  in  direct  conflict  with  the 
mass  of  decisions,  and  in  conflict  with  the  principle  which  un- 
derlies them  all,  that  a  penalty  is  not  to  be  enlarged,  under 
any  circumstances,  and  will  not  be  enforced  beyond  its  letter." 
But  the  force  of  this  decision  is  greatly  broken  by  the  dissent- 
ing opinion  of  Ghristiancy,  J.,  which  is  in  general  accord  with 
the  doctrine  of  the  law,  as  held  in  New  York,  Massachusetts, 
Kentucky,  and  perhaps  some  other  states. 

In  Brainard  v.  Jones^  supra^  it  was  held  that  the  recovery 
against  a  surety  in  a  bond  for  the  payment  of  money  is  not 
limited  to  the  penalty,  but  may  exceed  it  sO  far  as  necessary 
to  include  interest  from  the  time  of  the  breach;  and  that  so  far 
as  interest  is  payable  by  the  terms  of  the  contract,  and  until  de* 
fault  made,  it  is  limited  to  the  penalty;  but  after  breach  it  is 
recoverable,  not  on  the  ground  of  contract,  but  as  damages^ 
which  the  law  gives  for  its  violation.  Comstock,  J.,  said :  ^^  But 
when  the  sum  claimed  becomes  a  debt  actually  due  from  theia, 
and  they  continue  in  default,  the  question,  properly  considered, 
is  one  of  damages  for  the  delay.  As  the  law  imposing  these 
damages  finds  its  warrant  not  in  the  terms  of  the  contract,  but 
iti  the  rules  of  reason  and  justice,  so  it  must  follow  that  the 
same  rules  furnish  the  only  restraint  upon  its  power  in  such 
cases.  The  question,  in  short,  is  not  what  is  the  measure  of  a 
surety's  liability  under  a  penal  bond,  but  what  does  the  law 
exact  of  him  for  an  unjust  delay  in  payment  after  his  liability 
is  ascertained,  and  the  debt  is  actually  due  from  him." 

Formerly  it  was  the  rule,  upon  a  breach  of  the  condition, 
that  the  surety  was  liable  for  the  entire  amount  of  the  penalty, 
although  the  loss  or  damage  was  insignificant.  The  breach 
worked  a  forfeiture,  and  the  penalty  fixed  the  liability.  Bat 
this  rule  no  longer  prevails.  If  the  loss  or  damage  be  less 
than  the  penalty,  the  liability  is  discharged  by  the  payment  of 
the  amount  of  such  loss  or  damage.  The  penalty  merely  fixes 
tlic  maximum  of  the  liability  of  the  sureties  or  obligors,  and 
they  cannot  be  held  liable  for  interest  beyond  the  penalty  of 
the  bond,  except  for  such  interest  as  accrued  from  their  own 
default  in  unjustly  withholding  payment.   When  the  judgment 
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18  equal  to  or  in  excess  of  the  penalty  fixed  in  the  bond,  the 
sureties  may  discharg:e  themselves  from  liability  by  the  pay- 
ment of  the  amount  of  such  penalty;  but  if  they  refuse  so  to  do 
after  breach  of  the  condition,  and  persist  in  defending  the  suit 
brought  to  compel  their  performance,  they  will  be  liable  for 
the  penalty,  and  interest  by  way  of  damages  for  unjustly  with- 
holding payment.  In  such  case  the  penalty  is  an  ascertained 
sum  which  is  due,  and  when  withheld,  like  any  other  debt,  ought 
to  carry  interest.  It  has  been  so  held  by  this  court  in  a  case 
not  reported,  as  I  am  informed  by  one  of  my  associates. 

It  is  diflScult  to  see  upon  what  principle  interest  can  be  re- 
fufied  upon  the  penalty  of  a  bond  which  is  due,  more  than  in- 
terest upon  any  other  money  which  has  not  been  paid  when  the 
creditor  has  become  entitled  to  it.  In  Carter  y.  Thorn^  18  B. 
Monroe,  618,  it  was  held  upon  the  breach  of  the  condition  of 
a  penal  bond,  the  penalty  becomes  in  law  a  debt  due,  and  the 
obligors  can  discharge  themselves  from  liability  on  the  bond, 
wtien  the  damages  resulting  from  the  breach  of  the  condition 
exceed  the  penalty,  by  the  payment  of  the  penalty  alone  ;  but 
if  the  damages  in  such  case  be  not  paid  on  the  happening  of 
the  breach,  it  will  bear  interest  until  it  is  paid.  (See  also 
Hughes  v.  Widdiffe,  11  B.  Monroe,  202 ;  Walcott  v.  Harris^ 
1  R.  I.  404;  Leighton  v.  Brovm^  98  Mass.  616;  Judge  of 
Probate  v.  Heydock^  8.  N.  H.  498  ;  Murfree,  Official  Bonds, 
Sec.  609,  and  cases  cited.) 

We  think  the  court  committed  no  error  in  allowing  the  in- 
terest. The  plaintiff  is  entitled  to  his  costs  and  disbursements 
in  the  court  below,  and  as  both  appealed  to  this  court,  each 
will  pay  the  costs  of  his  own  appeal. 
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[Filed  December  16, 1886.] 

STATE  V.  VV.  VV.  SAUNDERS. 

Cboonal  Law— Evtobncb— Dying  Dbcla&ations  —  DiscRBnoN  of  Court. 
^In  a  prosecation  for  marder,  the  dying  declarations  of  tlie  person  alleged 
to  bave  been  murdered  are  competent  against  or  for  the  accused.  The  ad- 
missibility of  such  evidence  is  not  confined  to  cases  in  which  no  other  evi- 
dence of  the  killing  is  obtainable,  but  is  in  the  sound  discretion  of  the 
trial  courts. 

Sahk— Must  be  Confinep  to  Factfs,  not  Conclusions.— Such  declarations  are 
permitted  only  as  to  those  facts  as  to  which  the  deceased  would  have 
been  competent  to  testify  if  sworn  in  the  case.  But  the  statement  of  the 
deceased  concerning  the  defendant,  that  *'  he  shot  me  down  like  a  dog,** 
is  not  such  a  conclusion  as  to  be  excluded  under  this  rule. 

Same— Constitutional  Law. — The  constitutional  provision  that  in  all  crim- 
inal prosecutions  the  accused  shall  have  the  right  to  meet  the  witnesses 
14   aoo  face  to  face,  does  not  prohibit  such  testimony,  nor  does  it  apply  to  such 

documentary  evidence  to  establish  collateral  facts  as  would  be  admissible 
under  the  rules  of  the  common  law  in  other  cases. 

Saue— CuALLEXGB  TO  JuBOQ^BiAS.— Upou  the  challenge  for  actual  bias 
of  a  person  called  as  a  juror  in  a  criminal  case,  the  question  to  be 
determined  is,  whether  there  exists  upou  his  part  such  a  state  of  mind  in 
r<'spect  to  the  party  challenging  that  he  cannot  try  the  case  impartially, 
and  this  is  to  be  determined  by  the  exercise  of  a  sound  discretion.  A 
juror  who  lias  formed  an  opinion  of  the  guilt  or  innocence  of  tbe  accused, 
based  merely  upon  newspaper  accounts  or  general  rumor,  though  such  as 
might  require  evidence  to  remove,  is  not  necessarily  disqualified  thereby, 
if  it  appears  to  the  trial  court,  from  all  the  circumstances,  that  he  can  try 
the  case  impartia'ly. 

Same— What  Subject  to  Review.— This  court  will  not  review  the  ao- 
tion  of  the  trial  court  in  accepting  a  juror,  unless  there  are  cogent 
circumstances  showing  his  incompetency,  such  as  having  heard  tbe  testi- 
mony in  the  case,  read  a  detailed  statement  of  it,  or  been  told  it  by  some 
one  claiming  to  know. 

Same— Instbuction  to  Jury. — ^A  statement  by  the  court,  in  its  instruc- 
tions to  tlie  jury,  of  tlie  effect  of  a  disagreement  at  common  law, 
and  the  mitigation  of  the  rule  in  the  United  States,  coupled  with  tbe  re- 
mark that  they  would  have  to  remain  together,  and  not  separate  until 
they  agreed  upon  a  verdict  and  brought  it  into  court,  is  not  objectionable, 
as  indicating  a  determination  to  keep  them  together  un  il  they  should 
agree,  nor  does  it  imply  that  the  case,  in  the  mind  of  the  court,  was  so  plain 
that  they  would  not  be  justiOed  in  failing  to  agree. 

Same  —  Evidence  —  Defendant  as  Wffness  —  Cboss-Examination.  —  ITn- 
der  tbe  statute  of  this  state  allowing  the  accused  to  become  a  wit- 
ness in  his  own  behalf  (Laws  1880,  p.  28),  it  is  error  to  compel  hipi, on 
cross-examination,  to  answer  as  to  any  facts  not  testified  to  in  his  direct 
examination. 

Linn  County.     Defendant  appeals.     Reversed. 
Weatherford  &  BlacJcbum.^  and  John  Burnett^  for  Appellant. 
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Evidence  of  <Ijing  declarations  is  admitted  upon  the  single 
ground  of  necessity,  should  be  received  with  great  caution,  and 
not  at  all  where  other  evidence  is  att^nnable.  When  the  fact 
of  killing  is  virtually  admitted  by  the  line  of  defense  adopted, 
it  18  unnecessary  to  prove  the  declarations  of  the  deceased. 
iCollins  v.  Com.,  12  Bush  [Ky.],  271  ;  S.  C.  2.  Am.  Crim. 
Rep.  282.)  The  admission  of  evidence  of  this  kind,  under  any 
circumstances,  is  in  direct  conflict  with  our  bill  of  rights,  in 
that  the  defendant  does  not  then  meet  the  witness  face  to  face. 
(Code,  p.  76  ;  Bill  of  Rights,  §  11.)  That  portion  of  the  declar- 
ation which  declared  that  "  he  shot  me  down  like  a  dog,"  was 
mere  matter  of  opinion,  and  clearly  inadmissible.  (^Biuns  v. 
State,  46  Ind.  311 ;  Montgomery  v.  State,  80  Ind.  338  ;  Neh 
son  V.  State,  7  Ilurap.  542;  State  v.  Donnelly,  27  N.  \V. 
Rep.  3G9 ;  People  v.  Wasson,  65  Cal.  538 ;  Collins  v.  Com., 
supra ;  State  v.  Shaw,  63  N.  Y.  40.)  The  admission  of  the 
testimony  of  defendant,  that  he  had  killed  a  man  in  Texas  be- 
fore coming  here,  was  error,  for  the  following  reasons  :  (a) 
The  State  is  not  permitted  to  attack  the  character  of  the  defend- 
ant unless  he  first  puts  it  in  issue.  (^State  v.  Garrand,  5  Or. 
156  ;  State  v.  Lapage,  24  Am.  Rep.  75) ;  nor  (h)  show  de- 
fendant's bad  character  by  proof  of  particular  acts.  (^State  v, 
Garrand,  5  Or.  156  ;  State  v.  Lapage,  24  Am.  Rep.  75  ;  Com. 
V.  O'Brien,  20  Am.  Rep.  325 ;  Englemane  v.  State,  62  Am.  Dec. 
499.)  Nor  prejudice  the  jury  against  him  by  evidence  of  any  oth- 
er shooting  than  the  one  charged  in  the  indictment.  (^People  v. 
Daniels,  11  Pac.  Rep.  655.)  Nor  show  in  the  defendant  a  ten* 
dency  to  commit  the  particular  crime  with  which  he  is  charged 
{State  V.  Lapage,  24  Am.  Rep.  83,  87  ;  State  v.  Carson,  66 
Me.  116  ;  Coleman  y.  People,  55  N.  Y.  81;  Schaserv.  State, 
36  Wis.  430  ;  State  v.  Walters,  45  Iowa,  389 ;  State  v.  Batir 
neU,  54  Vt.  83  ;  S.  C.  4  Am.  Cr.  Rep.  38 ;  People  v.  Corhin 
15  Am.  Rep.  427  ;  Stalker  v.  State,  9  Conn.  341.)  Such  ev- 
ideoce  is  only  admissible  where  some  connection  between  the 
two  transactions  has  been  shown,  and  where  the  proof  of  the 
one  tends  to  show  the  intent  with  which  the  other  has  been 
done.     {Dunn  v.  State,  35  Am.  Dec.  54  ;  Shaffner  v.  Com., 
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IS  Am.  Rep.  649.)  (d)  This  waa  not  crose-examiniition.  If 
the  court  permits  the  cross-examination  to  assume  a  wider 
scope  than  the  examination-in-chief,  the  constitutional  rights 
of  the  defendant  are  violated,  and  a  new  trial  must  be  had. 
(^State  V.  Buff,  11  Nev.  26 ;  Gale  v.  Peophy  26  Mich.  159; 
State  V.  Lamb,  12  Or.  102  ;  People  v.  O'Brien,  6  W.  C. 
Rep.  245.)  The  court  erred  in  its  charge  to  the  jury  upon 
the  subject  of  their  duty  to  agree  upon  a  verdict.  The  closing 
words  were  equivalent  to  a  threat  that  they  would  be  kept  to- 
gether, and  not  allowed  to  separate  until  they  agreed  upon  a 
verdict.  {Pornham  v.  Fornham,  73  III.  502 ;  State  v.  Burnt, 
11  W.  Va.  54 ;  S.  0.  8  Am.  Cr.  Rep.  117 ;  Slitz  v.  State,  104 
Ind.  359.)  On  challenge  for  cause  the  prisoner  was  entitled 
to  a  juror  wholly  unbiased,  unprejudiced,  and  indifferent. 
Such  challenge  is  to  be  tried  by  the  court,  and  exception  lies 
thereto.  {People  v.  Reynolds,  16  Gal.  129  ;  Greenfield  v.  The 
People,  74  N.  Y.  277  ;  State  v.  Webster,  18  N.  H.  491 ;  Pe^ 
pie  V.  WeU,  40  Gal.  268  ;  Gray  v.  People,  26  III.  844 ;  Peo- 
ple V.  Brotherton,  43  Gal.  580;  State  v.  McOlear,  11  Ncr. 
89  ;  People  v.  Casey,  93  N.  Y.  115  ;  Golliihs  et  al.  y.  Pech 
ple^AS  111.  145;  Stephens  v.  People,  88  Mich.  789.) 

J.  J»  Whitney  and  William  M.  Ramsey,  for  Respondent. 

The  examination  of  the  jurors  on  their  w>ir  dire  shows  that 
such  opinions  as  they  had  in  relation  to  the  case  were  derived 
from  general  talk  about  the  homicide  or  newspaper  accounts  of 
it;  such  opinions  as  every  intelligent  man  must  form  upon  any 
current  topic.  Such  jurors  are  competent  under  our  statute. 
{State  v.  Tom,  8  Or.  177.  See,  also,  the  following  cases  on 
this  point:  Thomas  v.  The  People,  67  N.  Y.  218;  State  v. 
Fatso,  50  Vt.  483;  Stamp  v.  Commonwealth,  74  Pa.  St.  458; 
People  V.  Brown,  48  Gal.  253 ;  Thompson  and  Merrinm  on 
Juries,  215-217.)  The  challenge  for  actual  bias  is  a  matter  with- 
in the  discretion  of  the  trial  court,  and  not  subject  to  review. 
(Givil  Gode,  Sec.  183,  and  Grim.  Obde,  Sec.  246.)  When  he 
becomes  a  witness  in  his  own  behalf,  the  defendant  subjects 
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himself  to  the  same  liabUitieaj  on  cross-examination,  as  other 
witnesses.  (Wharton's  Crim.  Evidence,  Sec.  430 ;  State  v. 
Withamj  72  Me.  681 ;  State  v.  Wentworth,  65  lb.  234;  State 
T.  Ober,  62  N.  H.  469,  462 ;  Connors  v.  The  People,  60  N.  Y. 
240 ;  State  v.  Fay^  43  Iowa,  G51 ;  StaU  v.  Clinton,  67  Mo. 
880 ;  State  v.  Cohn,  9  Nevada,  179;  Brandon  v.  The  People^ 
42  N.  Y.  266;  Fralich  v.  The  People,  65  Barbour,  48;  Town 
of  Norfolk  V.  Gaylardj  28  Conn.  809.)  Where  a  witness  is 
privileged  from  answering,  on  the  ground  that  his  answer 
would  have  a  direct  tendency  to  criminate  or  disgrace  him,  he 
must  himself  claim  his  privilege.  A  party  or  attorney  can- 
not claim  it  for  him.  (1  Oreenleaf,  Sec.  451;  1  Starkie,  pp. 
195-197;  Wharton,  Crim.  Ev.,  Sec.  466;  State  v.  Wentworth,  65 
Me.  234,  241;  Cloyes  v.  Thayer ,  8  Hill.  204;  Ward  v.  People, 
6  lb.  144;  Brandon  v.  People,  42  N.  Y.  265.)  And  it  is  not 
the  duty  of  the  court  to  notify  the  witness  of  his  privilege. 
(Whart.  Cr.  Ev.,  Sec.  465.)  The  objections  to  the  charge  to 
the  jury  cannot  be  entertained.  The  portions  objected  to  con- 
sist of  several  propositions,  and  the  exception  does  not  show 
to  which  part  the  exception  is  taken.  (Civil  Code,  Sec.  208.) 
If  a  series  of  propositions  be  embodied  in  instructions,  and  the 
instructions  be  excepted  to  in  a  mass,  if  any  one  of  the  proposi- 
tions be  correct,  the  exception  must  be  overruled.  (Thompson, 
Charging  the  Jury,  Sec.  116;  Johnson  v.  Jones,  1  Black.  [U, 
S.]  209-212;  Hunt  v.  Maybee,  7  N.  Y.  278;  Decker  v.  Mat- 
thews, lb.  313;  U.  S.  V.  Conklin,  1  Wall.  644;  Baroey  v.  Ty- 
ler, 2  Wall.  328.)  To  urge  upon  the  jury  the  importance  of 
agreeing  ui>on  a  verdict  is  not  error.  (Thompson,  Charging 
the  Jury,  Sec.  68;  Allen  v.  Woodson,  60  Ga.  63;  Pierce  v. 
Befhuss,  85  Mich.  68.) 

ThATBE,  J. — The  appellant  was  indicted,  tried  and  convict- 
ed of  murder  in  the  first  degree,  before  the  circuit  court  for 
the  county  of  Linn.  From  that  conviction  he  has  appealed 
to  this  court,  and  alleges  several  grounds  of  error,  for  which  he 
claims  the  judgment  should  be  reversed  and  a  new  trial  grant- 
ed.    The  main  errors  assigned  are :     First,  The  admission  of 
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the  (lying  declaration  of  the  party  whom  he  is  alleged  to  have 
murdered.  Second,  Permitting  improper  questions  to  be  asked 
the  appellant  when  on  the  stand  as  a  witness  in  his  own  behalf, 
and  compelling  hini  to  answer  them.  Third,  Erroneous  in- 
structions given  by  the  court  to  the  jury  in  regard  tothe\man- 
ner  of  their  deliberations,  of  the  necessity  of  their  agreeing  up- 
on a  verdict,  and  remarking  to  them  in  the  charge  that  they 
would  be  kept  together  until  they  had  agreed  upon  their  ver- 
dict: and,  Fourth,  error  in  the  court  in  overruling  certain  chal- 
lenges made  for  cause  to  certain  of  the  jurors  drsiwn  to  try  the 
appellant  upon  the  charge.  We  have  examined  these  various 
grounds  with  considerable  care,  and  will  briefly  state  the  con- 
elusions  at  which  we  have  arrived. 

In  regard  to  evidence  of  dying  declarations  in  such  a  case, 
it  is  contended  by  the  appellant's  counsel  that  they  are  not  ad- 
missible at  all,  in  view  of  the  constitutional  immunity  that  a 
party  accused  of  an  offense  shall  have  the  right  to  be  con- 
fronted by  the  witnesses  against  him,  and  that,  if  receivable 
at  all,  it  must  be  in  a  case  where  no  other  evidence  of  the 
killing  is  obtainable  ;  that  their  admission  as  evidence  is  only 
upon  the  ground  of  necessity,  which  did  not  exist  in  this  case, 
as  the  killing  was  admitted.  This  character  of  testimony  has 
been  regarded  as  competent  for  a  very  long  time,  long  before 
the  adoption  of  the  constitutional  guaranty  in  favor  of  accuse^l 
parties  above  referred  to,  and  has  universally  been  admitted 
since;  and  we  could  not  determine  that  the  bill  of  rights  con- 
tained in  the  constitution  of  this  state  had  changed  the  rule, 
without  exhibiting  great  arrogance  upon  our  part.  The  appel- 
lant's counsel  seemed  to  think  that  the  declaration  that  ^  in  all 
criminal  prosecutions  the  accused  shall  have  the  right  to  meet 
the  witnesses  face  to  face,"  could  have  been  nothing  less  than 
that  they  should  be  living  and  present  in  court  wlien  their  tes- 
timony is  delivered.  But  the  right  to  offer  that  character  of 
proof  is  not  restricted  to  the  side  of  the  prosecutor ;  it  is  equally 
admissible  in  favor  of  the  party  charged  with  the  death.  (1 
Grcen'l  Ev.,  Sec.  159.)  The  objection  to  it,  therefore,  might, 
if  sustained,  operate  very  injuriously  to  an  accused,  and  the 
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clause  in  the  bill  of  rights,  if  construed  as  the  counsel  con- 
tended it  should  be,  have  the  effect  to  deprive  the  latter  of  an 
important  right.  The  rule,  although  sanctioned  by  constitu- 
tional declaration,  like  all  general  rules,  lias  its  exceptions. 
It  does  not  apply  to  such  documentary  evidence  to  establish  col* 
lutcral  facts,  as  would  be  admissible  under  the  rules  of  the  com- 
mon law  in  other  cases.  Cooley  Const.  Lira.,  note  2,  318,  and 
the  exceptions  to  it,  as  Judge  Cooley  says, "  are  of  cases  which 
are  excluded  from'  its  reasons  by  their  peculiar  circumstances." 
The  admission  of  dying  declarations  has  uniformly  been  held 
to  be  one  of  the  exceptions,  and  it  would  be  folly  for  this  court 
to  attempt  to  overthrow  the  numerous  decisions  to  that  effect. 
There  being  other  evidence  of  the  killing  would  not  necessarily 
preclude  the  admission  of  such  declarations.  They  are  ad- 
mitted upon  the  presumption  that  there  is  no  other  evidence 
as  satisfactory ;  though,  doubtless,  the  origin  of  the  rule  was 
the  inability  to  prove  the  act  by  any  other  testimony.  The 
trial  judge  has  so  much  better  opportunity  than  this  court  to 
determine  questions  of  that  character,  that  it  would  not  be 
proper  to  interfere  with  the  decision  of  the  former,  unless  a 
clear  case  of  error  is  shown  to  have  been  committed. 

Complaint  is  made,  also,  that  the  declarations  of  the  party 
slain  in  the  present  case  were  not  as  to  facts  entirely,  but  em- 
braced conclusions — that  part  of  them,  particularly,  in  which 
the  deceased  said :  '*  lie  shot  me  down  like  a  dog."  Declara- 
tions of  a  party  in  extremis^  in  order  to  be  admissible,  must  be 
as  to  facts  and  not  conclusions.  They  are  permitted  as  to 
those  things  to  which  the  deceased  would  have  been  competent 
to  testify,  if  sworn  in  the  case.  (1  Green'l  Ev.,  Sec.  159.) 
But  I  do  not  think  the  expression  of  the  deceased  a  conclu- 
sion. It  was  given  as  a  part  of  his  narrative  relating  to  the 
affair,  and  I  think  it  was  merely  intended  to  illustrate  the  lack 
of  provocation  and  the  wantonness  in  which  the  appellant  did 
the  act.  It  was  descriptive  of  the  manner  in  which  the  act 
was  committed.  It  conveyed  the  idea  that  the  appellant  disre- 
garded the  claims  of  humanity,  and,  without  giving  him  any 
XIV.  GiuBQ.— 20. 
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warning,  wantonly  shot  him.     It  was  th«  statement  of  a  fact 
made  by  way  of  illufltration. 

The  overraliag  of  certiua  of  appellant'^  challenges  to  juron 
called  to  try  the  cAse,  is  another  question  left  largely  to  the 
discretion  of  the  presiding  judge  at  the  trial.  Cases  of  homi- 
cide are  calculated  to  create  excitement  and  comment;  and 
where  information  is  so  readily  and  generally  diffused  through, 
out  the  entire  community  as  in  this  age  of  newspapers,  the 
acts  and  circumstances  attending  such  an*  a£Eair  are  liable 
to  be  known  ami  understood  extensiyely.  It  becomes  difficult, 
therefore,  to  select  a  jury  in  a  community  where  it  has  occurred 
without  drawing  jurors  who  know  more  or  less  about  the  case. 
The  person  accused  of  a  crime  is  entitled  to  a  fair  and  impar* 
tial  trial ;  but  does  it  necessarily  follow,  because  men  read  and 
are  informed  in  regard  to  the  current  events  of  the  day,  that 
they  are  thereby  disqualified  to  act  as  such  jurors  ?  This  da- 
jieiids  much  upon  the  credulity  of  the  persons,  and  the  te- 
nacity with  which  they  adhere  to  preconceived  notions.  It 
hardly  seems  possible  that  a  sensible  person  would  allow  im- 
pressions from  such  a  source  to  affect  his  deliberations  and 
verdict  as  a  juror  in  so  important  a  matter.  The  judge  who 
tries  the  case  determines  the  sufficiency  of  the  challenge  to  the 
juror.  If  made,  as  in  this  case,  for  actual  bias,  and  denied  by 
the  opposite  party,  testimony  is  given  upon  the  question,  and 
upon  that  vtestimony  the  sufficiency  of  the  challenge  is  deter- 
mined. The  .point  to  be  determined  is,  whether  there  exists 
such  a  state  of  mind  upon  the  part  of  the  juror  in  reference  to 
the  party  challenging,  that  he  cannot  try  the  case  impartially 
and  without  pr^udice  to  the  party's  substantial  rights ;  and 
this,  the  statute  says^  must  be  determined  by  the  exercise  of  a 
sound  discretion.  The  evidence  in  this  case  upon  the  ques- 
tion of  the  qualification  of  the  jurors  challenged,  showed  that 
they  had,  to  some  extent,  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  which  they  said  would  require  evi- 
dence to  remove,  but  thought  they  could  try  the  case  impar- 
tially. The  trial  judge  heard  their  testimony,  had  an  oppor- 
tunity to  observe  .their  manner,  and  deemed  them  qualified  to 
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sit  in  the  case.  Uiileas,  therefore,  we  conclude  there  has  been 
an  abase  of  discretion,  we  have  no  right  to  interfere  in  the 
decision  upon  that  point.  It  was  a  question  of  fact  to  be  de- 
termined. The  impression  or  opinion  the  jurors  had  formed 
Tras  from  newspaper  accounts  and  general  rumor,  and  the  cir^ 
cuit  court  had  a  better  understanding  of  the  extent  of  the 
opinion  than  we  can  obtain  from  the  bill  of  exceptions.  This 
court  ought  not  to  reverse  a  judgment  upon  such  grounds,  un- 
less the  evidence  of  the  juror*s  incompetency  is  pretty  clear 
and  certain — at  least,  shows  some  cogent  circumstances  against 
it--circamstances  of  a  nature  calculated  to  impress  upon  the 
mind  of  the  juror  a  conviction,  such  as  having  heard  the  testi- 
mony in  the  case,  read  a  detailed  statement  of  it,  or  been  told 
it  by  some  one  claiming  to  know. 

The  objection  to  the  instructions  to  the  jury,  as  to  their  du- 
ties— telling  them  the  effect  of  a  disagreement  at  common  law, 
and  of  how  juries  were  kept  together  until  they  did  agree  ;  the 
mitigation  of  the  rule  in  the  United  States;  and  remarking  to 
them  that  they  would  have  to  remain  together,  and  could  not 
separate  until  tliey  agreed  on  a  verdict,  and  brought  it  into 
court— cannot  be  entertained.  It  was  proper  for  the  court  to 
inform  the  jury  respecting  their  duty  ;  advise  them  how  they 
shoald  consider  the  matter  before  them,  and  the  course  to  pur- 
sue in  reaching  a  conclusion.  Nor  should  the  concluding  re- 
mark in  the  charge  be  construed  as  any  determination  to  keep 
them  together  until  they  had  agreed  ;  or  an  indication  that  the 
case  in  the  mind  of  the  court  was  so  plain  that  they  would 
not  be  justified  in  failing  to  agree.  The  court  was  evidently 
endeavoring  to  administer  the  law  fairly  and  honestly,  and  I 
am  eatisfied  that  the  apprehension  of  counsel  that  the  course 
pursued  was  improper  arises  from  a  zeal  for  their  client,  and 
an  over-zealousness  that  his  rights  under  the  law  have  been  dis- 
regarded* The  court  had  a  responsibility  to  discharge,  and  so 
far  as  anything  appears  in  the  transcript,  did  it  conscientiously. 
The  jury  must  have  understood  that  they  would  be  discharged 
if  not  able  to  agree,  from  wliat  the  court  expressly  told  them. 
The  next  and  last  ground  of  error  involves  the  right  of  the 
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attorney  of  the  Btate  to  examine  the  appellant  while  on  the 
Btand  as  a  witness.  This  presents  the  most  serious  question  in 
the  case,  by  far.  It  appears  that  the  appellant  offered  himself 
ns  a  witness  in  his  own  behalf,  and  testified  to  the  circumstances 
of  the  killing.  After  having  given  in  Iiis  evidence  upon  that 
jioint,  the  state's  attorney  asked  him  the  following  questions : 
"  Did  you  not  kill  a  man  in  Texas  before  coming  here  ? " 
"  IIow  often  have  you  been  without  it  [referring  to  a  pistol] 
within  the  last  six  months  ?  '*  "  Was  it  not  true  that  when  at 
Corvallia  you  were  at  target  practice  most  of  the  time?*' 
"  You  are  a  center  shot?''  To  each  of  which  questions  the 
appellant's  counsel  objected,  upon  the  grounds  that  it  was  im- 
proper, immaterial,  incompetent,  and  not  cross-examination. 
The  court  overruled  the  several  objections;  and  required  the 
appellant  to  answer  the  questions ,  and  he  made  qualified  af- 
firmative answers  to  them  all.  To  each  of  the  rulings  upon  the 
admissibility  of  this  evidence,  the  appellant's  counsel  saved  an 
exception. 

The  discussion  of  these  exceptions  has  taken  a  wide  range. 
Authorities  from  a  number  of  the  states  have  been  cited,  to 
sliow  that  when  a  defendant  in  a  criminal  case  becomes  a  wit- 
ness in  his  own  behalf,  he  subjects  himself  to  the  same  liabili- 
ties on  cross-examination  as  other  witnesses.  In  support  of  this 
proposition,  counsel  for  the  state  have  cited  decisions  from  Maine* 
New  Hampshire,  New  York,  Iowa,  Missouri,  Nevada,  Conneo- 
ticut,  Maryland,  Massachusetts,  and  perhaps  other  states ;  at 
least,  they  could  have  cited  decisions  from  Indiana  and  probably 
from  Minnesota,  to  the  same  effect.  I  have  examined  the  stat- 
utes of  several  of  those  states,  and  so  far  as  I  have  been  able  to 
ascertain,  have  found  that  they  provide  that  the  defendant  is 
entitled  to  offer  himself  generally  as  a  witness  in  his  own  behalf, 
and  no  restriction  is  placed  upon  the  extent  of  the  cross-exam- 
ination. The  statute  of  this  state,  which  permits  a  defendant 
in  a  criminal  case  to  offer  himself  as  a  witness  in  his  own  be- 
half, provides  that  the  offer,  when  so  made,  shall  be  deemed  to 
have  given  to  the  prosecution  a  right  to  cross-examine  bim  up- 
on all  the  facts  to  which  he  has  testified,  tending  to  his  convic- 
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tion  or  acquittal.  (Law«,  1880,  pp.  28,  29.)  The  question 
therefore,  is,  how  far  he  subjects  himself  to  cross-examination 
under  that  statute.  It  is  very  likely  that  if  the  statute  contain* 
ed  no  limitation  as  to  the  extent  of  the  cross-examination  of  a 
defendant  in  such  a  case,  he  would  occupy  the  same  foot- 
ing of  any  other  witness,  if  he  chose  to  take  the  stand; 
although  some  of  the  decisions  from  the  states  in  which  no 
limitation  is  imposed  upon  the  cross-examination  hold,  that 
the  cross-examination  of  a  defendant  in  such  a  case  should 
not  then  be  allowed  the  same  latitude  permitted  in  cross- 
examination  of  a  witness  not  a  party  defendant.  The  ground 
of  the  distinction  was  an  apprehension  that  tlie  defendant  in 
such  case  might  be  convicted  of  one  offense,  upon  his  admission 
that  he  had  committed  others.  (People  v.  Brown,  72  N.  Y. 
571.)  It  seems  to  me  that  this  distinction  is  very  properly 
made,  conceding  that  an  ordinary  witness  may  be  interrogated 
upon  his  cross-examination  as  to  whether  he  has  not  committed 
other  offenses  that  cannot  affect  him  beyond  his  credit  in  the 
particular  case,  unless  it  expose  him  to  prosecution,  and  then 
he  cau  claim  his  privilege.  But  as  regards  the  party  accused, 
such  examination  operates  as  a  two-edged  sword ;  it  would  not 
only  impair  his  credit  as  a  witness,  but  create  a  strong  preju- 
dice in  the  minds  of  the  jury  against  him,  and  be  a  material  aid 
towards  convicting  him.  Unless,  tiierefore,  a  defendant  in  a 
criminal  prosecution  is  '^  pure  as  tlie  icicle  which  hangs  on  Di- 
an's  temple,*'  he  had  better  keep  off  the  witness  stand ,  if  the 
prosecution  is  at  liberty  to  ransack  his  past  life.  Place  a  per- 
son on  trial  upon  a  criminal  charge,  and  allow  the  prosecution 
to  show  by  him  that  he  has  before  been  implicated  in  similar 
affairs — no  matter  what  explanation  of  them  he  attempts  to 
make — it  will  be  more  damaging  evidence  against  him  and  con- 
duce more  to  his  conviction  than  direct  testimony  of  his  guilt 
in  the  particular  case.  Every  lawyer  who  has  had  any  partic- 
ular experience  in  criminal  trials  knows  this;  knows  that  juries 
are  inclined  to  act  from  impulse,  and  to  convict  parties  accused 
upon  general  principles.  An  ordinary  juror  is  not  liable  ti) 
care  about  such  a  party's  guilt  or  innocence  in  the  particular 
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case,  if  they  think  him  a  scapegrace  or  vagabond.  That  is  hii« 
man  nature*  The  judge  might  demurely  and  dignifiedly  tell 
them  that  they  must  disregard  the  evidence,  except  so  far  as  it 
tended  to  impeach  the  testimony  of  the  party ;  but  what  good 
would  that  do  ?  And  it  is  not  at  all  improbable  that  he  him- 
self would  imbibe  some  of  the  prejudice  which  proof  of  the 
character  referred  to  is  liable  to  engender.  Such  a  practice 
would  necessarily  prevent  the  party  accused  from  ever  offer- 
ing himself  as  a  witness,  which  would  leave  the  jury  to  conjec- 
ture and  speculate  why  be  pursued  such  a  course;  and  often, 
very  probably,  they  would  draw  an  unfavorable  inference  from 
the  circumstance. 

The  legislature  of  this  state  evidently  believed,  when  it 
adopted  the  act  referred  to,  that  the  cross^xamination  of  the 
defendant  should  be  restricted.  No  one  will  claim,  who  reads 
the  act,  but  that  such  restriction  was  intended.  The  question, 
however,  is,  how  far  it  extends.  Counsel  fur  the  state  insists 
that  it  extends  no  further  than  to  prevent  the  prosecution  from 
compelling  the  defendant  to  be  a  witness  against  himself ;  that 
he  may  be  required  to  answer  any  questions  that  will  cast  dis- 
credit upon  his  testimony,  without  overstepping  the  limit  im- 
posed  by  the  legislature.  But  how  can  he  testify  to  his  own 
infamy,  as  we  have  shown^  without  prejudicing  his  defense, 
and  furnishing  an  argument  in  favor  of  his  gnilt?  If  he  were 
shown  to  be  a  person  who  had  been  guilty  of  similar  acts, 
whose  history  was  marked  by  a  career  of  crime,  and  who  had 
been  a  constant  violator  of  the  law,  would  it  not  render  it  more 
probable  that  he  was  guilty  in  the  particular  case  ?  And  why 
not  follow  the  plain  reading  of  the  statute,  and  its  obvious 
meaning?  It  says  that  when  he  offers  his  testimony  as  a  wi^ 
ness  in  his  own  behalf,  ^^  lie  shall  be  deemed  to  have  given  to 
the  prosecution  a  right  to  cross-examine  him  upon  all  facts  to 
which  he  has  testified,^*  There  is  no  mistaking  the  intention 
of  the  legislature  in  the  matter.  It  permitted  the  defendant 
in  a  criminal  prosecution  to  be  a  witness  in  his  own  behalf, 
and  subjected  him  to  a  cross-examination  as  to  the  facts  to 
which  he  should  testify ;  and  tlie  courts  cannot  extend  the  right 
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beyond  that.  Three  of  the  states  of  the  Union  have  adopted 
eimilar  proTisions^-oCalifornia,  Missouri  and  Michigan — and 
their  courts  have  construed  them. 

In  People  v.  O^Brien,  66  Cal.  602,  the  accused,  in  a  prose* 
Ctttion  for  embezzlement,  offered  himself  as  a  witness.  Upon 
bis  examination  in  chief,  his  testimony  was  confined  to  the  al« 
leged  embezzlement ;  but  upon  cross-examination  he  was  ex- 
l^mined  generally  as  a  witness  in  the  case,  which  course  was 
objected  to  by  bis  counsel.  The  Supreme  Court  in  bank,  after 
lef erring  to  an  article  in  the  constitution  of  that  state,  which 
declares  that  no  i)er8on  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  and  to  the  statute  which  provid- 
ed that,  if  he  offered  himself  as  a  witness,  he  might  be  cross- 
examined  as  to  all  matters  about  which  he  was  examined  in 
chief,  Iield  that  it  was  only  under  and  by  virtue  of  that  pro- 
vision that  the  defendant  in  such  a  case  could  be  a  witness  at 
all ;  and  that  when  called  in  in  his  own  behalf,  and  examined 
respecting  a  particular  fact  or  matter  in  the  case,  the  right  of 
cross-examination  was  confined  to  the  fact  or  matter  testified 
to  on  the  examination  in  chief ;  that  such  was  the  express 
language  of  the  statute  ;  and  that  when  the  court  allowed  the 
prosecution  to  make  the  defendant  a  general  witness  in  its  be- 
half, it  invaded  a  right  secured  to  the  defendant,  not  only  by 
the  statute  but  by  the  constitution. 

In  St<Ue  V.  Porter^  75  Mo.  171,  177,  in  determining  a  simi- 
lar question  under  a  late  statute  of  that  state,  the  court  says  : 
**  The  court  erred  in  permitting  the  state's  attorney  to  cross-ex- 
amine the  defendant  in  relation  to  matters  to  which  he  did  not 
testify  in  his  own  examination  in  chief.  Under  the  act  of  1877, 
it  was  held  in  State  v.  Clinton,  67  Mo.  380  ;  State  v.  Cox,  Id. 
892 ;  State  v.  liugan,  68  Mo.  214  ;  and  ^tate  v.  Testerman, 
68  Mo.  408,  that  if  a  defendant  in  a  criminal  cause  availed  him- 
self of  the  privilege  of  testifying  in  his  own  behalf,  the  same 
latitude  of  cross-examination  would  be  allowed  the  state  as  in 
the  case  of  any  otiier  witnesses ;  but  that  act  was  amended  at 
the  last  session  of  the  general  assembly,  and  he  now  can  be 
cross-examined  only  as  to  matters  testified  to  by  him  in  his  ex- 
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nmination  in  chief.  In  Gale  v.  People^  26  Mich.  157,  where 
it  appears  a  defendant  had  made  a  statement  in  a  criminal  pro^ 
ecution  against  him,  in  accordance  with  the  laws  of  that  state, 
and  upon  which  the  prosecution  was  entitled  to  cross-examine 
him,  a  similar  question  was  determined.  In  passing  upon  the 
case,  Judge  Cooley,  who  delivered  the  opinion  of  the  court,  at 
page  159,  said  :  ^' A  more  serious  question  arises  upon  the 
cross-examination  of  the  defendant.  His  statement  covered  the 
whole  case,  and  he  was  cross-examined  on  it  without  objection. 
The  prosecution  then,  after  inquiring  about  the  former  place  of 
re=*idence  of  respondent,  produced  several  letters  in  view  of  tlie 
jury,  and  from  what  they  purported  to  contain,  interrogated 
the  respondent  whether  he  had  lived  or  been  in  a  number  of 
places  named,  and  whether  at  one  place  he  had  not  been  arrested 
on  a  charge  of  murder,  and  at  others  also  had  been  arrested, 
and  at  others  still,  been  put  in  jail.  AH  these  questions  were 
objected  to,  but  sustained  by  the  court,  and  were  answered. 
The  court,  however,  informed  the  prisoner,  after  the  first  luid 
been  put  and  answered,  that  it  was  his  privilege  to  answer  any 
question,  or  to  decline  to  answer,  just  as  he  saw  fit.  If  the 
questions  were  improper,  it  must  be  apparent  that  the  error 
was  not  cured  by  the  instruction  to  the  prisoner  that  he  migiit 
decline  to  answer  at  his  option.  When  the  judge  sustained  the 
exceptions,  he  decided,  in  effect,  that  they  were  proper  to  be 
put  and  answered ;  and  had  the  prisoner  declined  to  answer 
any  of  them,  he  would  have  been  put  in  the  position  before  the 
jury,  of  coming  upon  the  stand  in  his  own  exculpation,  and 
then  refusing  to  make  his  disclosure  as  full  iis  the  law  requir- 
ed. An  unfavorable  inference  upon  the  minds  of  the  jury 
must  inevitably  have  been  produced,  which  in  this  case  would 
have  been  increased  by  the  exhibition  of  letters,  brought  out 
before  the  jury  for  no  purpose  that  we  can  conceive,  unless  to 
convey  an  impression  that  they  contained  damaging  disclosures 
regarding  the  prisoner,  which  he  must  either  admit,  or  falsify 
the  facts.  If,  therefore,  the  questions  were  improper  in  them- 
selves, the  error  was  a  serious  one  ;  and  we  have  no  doubt  of 
their  impropriety." 
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The  statute  provides  that  the  defendant  in  a  criminal  case 
ehall  be  at  liberty  to  make  a  statement  to  the  court  or  jury, 
and  may  be  cross-examined  upon  any  such  statement ;  and  af- 
ter referring  to  People  v.  Thomas^  9  Mich.  321,  where  it  was 
held  that  a  cross-examination  on  such  a  statement  would  not 
be  allowed  to  go  beyond  it — could  not  extend  over  the  entire 
issue,  as  it  might  if  he  were  a  general  witness,  or  into  any  of 
tlie  collateral  inquiries  whereby  a  witness's  credit  or  memory 
is  sometimes  tested;  and  after  expressing  an  approval  of  that 
case,  the  learned  judge  proceeded :  "  We  have  frequently  had 
occasion  to  remark  on  the  beneficent  purpose  which  the  stafc 
ute  of  1861  had  in  view,  and  to  observe  that,  practically,  it 
had  tended  to  the  furtherance  of  justice  ;  but  it  can  only  have 
this  effect  when  administered  in  the  spirit  whicli  led  to  its  adop- 
tion. Few  men,  however  innocent,  could  safely  go  upon  tlio 
stand  to  answer  a  criminal  cliarge,  if  they  must  at  their  peril 
be  prepared  to  give  satisfactory  answers  to  questions  regarding 
their  whole  former  life,  or  if  they  declined  to  do  so,  have  their 
triers  informed  that  the  information  they  declined  to  give  it 
was  proper  for  the  prosecution  to  call  out,  .and  that  the  refus- 
al to  respond  to  the  questions  justly  subjected  them  to  unfav- 
orable inferences.  Such  would  be  the  practical  result  of  a  re- 
fusal to  answer  an  interrogatory  which  the  court  had  sustained 
after  objection  made." 

This  court,  at  the  March  term,  1885,  had  occasion  to  pass 
upon  the  effect  of  this  same  statute,  in  the  case  of  State  v. 
£/urch^  12  Or.  93.  That  was  a  case  of  uttering  a  forged  note. 
The  defendant  offered  himself  as  a  witness,  and  after  his  ex- 
amination in  chief,  tlie  state's  attorney  asked  him  to  write  his 
name  and  that  of  the  other  party  to  the  note  which  he  was  al- 
leged to  have  forged,  and  the  court  required  him  to  do  so, 
against  the  objection  of  his  counsel.  This  court  held  that  it 
was  error,  and  reversed  the  judgment,  upon  the  grounds  that 
the  prosecution  in  its  cross-examination  was  confined  to  the 
matters  to  which  the  defendant  had  testified. 

It  is  claimed  by  the  appellant's  counsel,  that  the  questions 
propounded  to  appellant  when  on  the  stand  as  a  witness  could 
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not  properly  have  been  pat  to  a  general  wltneas«  That  matter 
was  pretty  thoroughly  considered  by  the  court  in  State  t.  JSo* 
con^  13  Or.  143.  The  conrt  there  held  that  it  was  in  the  dia^ 
cretion  of  the  trial  court  to  permit  a  witness  to  be  asked  on 
cross-examination  whether  he  had  ever  been  arrested  for  a  fel- 
ony, when  the  object  of  the  question  was  to  test  the  credibility 
of  the  witness^  and  not  simply  to  disgrace  him.  Whether  the 
questions  asked  the  appellant  before  referred  to  tended  to  dm- 
credit  him,  is  very  doubtful  to  my  mind.  It  aeems  to  me  that 
they  were  more  calculated  to  elicit  from  him  a  state  of 
facts  tending  to  show  that  he  was  a  kind  of  man  that  would  be 
likely  to  commit  a  homicide  ;  but  be  that  as  it  may,  I  am  sat- 
isfied that  the  counsel  for  the  state  had  no  right  to  ask  tbe 
questions,  as  the  appellant  had  not  testified  to  any  such  facts. 
The  inquiry  related  to  a  purely  collateral  matter,  and  was 
highly  prejudicial  to  the  appellant.  The  right  to  call  out  sock 
evidence  gave  the  prosecuting  attorney  the  right  to  comment 
upon  it,  and  to  draw  inferences  aud  deductions  therefrom  ;  and 
no  character  of  proof,  in  my  opinion,  would  be  more  potent  to 
influence  a  conviction  than  that.  I  think  it  was  entirely  im- 
proper to  permit  such  inquiries  to  be  made^  and  for  that  rea- 
son the  judgment  of  conviction  should  be  reversed,  and  a  new 
trial  ordered. 

Lord,  C.  J«f  concurring. — ^The  question  here  'ia^  whether 
our  statute  fixes  a  limitation  to  the  cross-examination  that  does 
not  exist  in  the  case  of  other  witnesses.  Quite  a  number  of 
cases  were  cited,  to  the  effect  that  when  a  defendant  in  a  crim^ 
iual  action  offers  himself  as  a  witness  in  his  own  behalf,  he  oc- 
cupies the  position  of  any  other  witness ;  may  be  crosa-exaitt- 
ined  as  to  any  matter  pertinent  to  the  issue :  may  be  oontra- 
dicted  or  impeached  as  any  other  witness,  and  may  be  subject 
to  the  same  tests.  The  fact  that  he  is  a  party  makes  no  differ- 
ence*  It  neither  increases  nor  diminishes  his  rights  or  privi- 
leges as  a  witness,  but  subjects  him  to  the  same  latitude,  and 
same  limitations  in  his  cross-examination  as  are  applicable  to 
any  other  witness.     It  will  be  noted,  however,  that  the  statp 
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ntes  tinder  which  these  dedsions  have  been  made  have  fixed 
no  limitation  as  to  the  rights  of  the  party  defendant,  when  he 
voluntarily  places  himself  upon  the  witness-stand,  although 
the  reasoning  of  some  of  them  is  broad  enough  to  cover  the 
case  in  hand  under  our  statute. 

Our  statute  provides  that  when  the  party  accused  ofiFerd 
himself  as  a  witness  in  his  own  behalf,  he  shall  be  deemed  to 
have  given  to  the  prosecution  a  right  to  cro8fr«xamine  him  up* 
oa  all  facts  to  which  he  has  testified  tending  to  his  conviction 
or  aequital.  Does  this  allow  the  accused,  when  a  witness  in 
Ills  own  behalf,  to  be  cross-examined  on  matters  not  relevant  to 
the  iasucy  for  the  [mrpose  of  affecting  his  cre<Iibility  ?  As  to 
a  witness  other  than  the  accused,  the  practice  of  asking  such 
qaestions  has  been  left  to  the  sound  discretion  of  the  court  try* 
ing  the  case.  The  reason  assigned  for  such  a  mode  of  inter* 
rogation  is,  to  aid  the  jury  in  judging  tlie  character  of  the  wit- 
ness from  his  own  voluntary  admissions.  In  a  note  to  Sex  v. 
Pither,  12  Eng.  0.  L.  60,  it  is  said,  that  "  The  law  as  to 
what  questions  may  be  asked  on  cross-examination,  the  an* 
swers  to  which  have  a  direct  tendency  to  degraile  tlie  witness, 
ki  very  obscurely  laid  down  in  the  books."  It  is  there  said, 
however,  that  '^In  practice,  the  asking  of  questions  to  de* 
grade  the  witness  is  regulated  by  the  discretion  of  the  learned 
judge,  in  each  particular  case."  For  this  reason  an  appellate 
court  will  not  reverse,  unless  it  is  manifest  from  the  record  that 
there  has  been  an  abuse  of  discretion,  such  as  allowing  the 
cross-examination  to  take  an  unreasonable  range  in  collateral 
matters  not  affecting  the  credibility  of  the  witness. 

From  the  necessity  of  the  case,  it  is  difficult,  perhaps  impos* 
•ible,  to  lay  down  any  precise  or  definite  rule  fixing  the  limits 
of  such  cross-examination.  Necessarily,  it  most  be  left  to 
the  sound  discretion  of  the  trial  court,  subject  only  to  review 
for  its  abuse.  This,  then,  being  the  case,  in  the  absence  of 
any  definite  rule  to  guide  the  trial  court,  is  there  not  a  neces* 
Bity  for  the  exercise  of  greater  caution  in  permitting  such 
questions,  when  the  accused  is  a  witness  on  his  own  trial,  and 
a  liability  to  prejudice  his  cause  which  is  not  incurred  from 
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the  disparagement  of  other  witnesses  by  such  voluntary  ad- 
missions. "He  goes,"  said  Church,  C.  J.,  **  upon  the  stand 
under  a  cloud ;  he  stands  charged  with  a  criminal  offense  not 
only,  but  is  under  the  strongest  possible  temptation  to  give 
evidence  favorable  to  himself.  His  evidence,  therefore,  is 
looked  upon  with  suspicion  and  distrust ;  and  if,  in  addition  to 
this,  he  may  be  subjected  to  a  cross-examination  upon  every 
incident  of  his  life,  and  every  charge  of  vice  or  crime  whicli 
may  be  made  against  hiiQ,  and  which  has  no  bearing  upon  the 
charge  for  which  he  is  being  tried,  he  may  be  so  prejudiced 
in  the  minds  of  the  jury  as  frequently  to  induce  them  to  con- 
vict, upon  evidence  which  would  otherwise  be  deemed  insuf- 
ficient." It  is  true,  this  is  only  an  argument  against  the  abuse 
of  discretion  in  the  trial  court,  but  does  it  not  show  the  in- 
creased danger  or  liability  to  prejudice  the  cause  of  the  de- 
fendant, to  permit  such  inquiries  in  cross-examination  to  be 
made  of  him  when  a  witness  on  his  own  behalf  ?  And  is  this 
uSt  the  reason  why  the  statute,  in  efltect,  says  tliat  his  cross-ex- 
amination shall  be  limited,  restricted,  or  confined  to  relevant 
matters  only — to  facts  to  which  he  has  testified  tending  to  his 
conviction  or  acquittal? 

Tiie  cases  cited  from  Missouri,  Michigan,  and  California, 
under  a  statute  of  similar  imj)ort,  hold  that  the  defendant's 
rights  as  a  party  add  a  limitation  that  does  not  exist  in  the 
case  of  another  witness.  In  New  York,  Massachusetts,  Indi- 
ana, Ohio,  and  other  states  where  the  statutes  have  no  words 
of  limitation,  it  is  held  that  the  defendant,  while  occupying 
the  witness  stand,  was  entitled  to  the  same  rights  and  privi- 
leges, and  was  subject  to  the  same  rules  of  evidence,  as  any 
other  witness.  The  general  rule  in  respect  to  any  witness  on 
cross-examination  is,  that  he  may  be  cross-examined  as  to  any 
facts  and  circumstances  testified  to  by  him  on  his  direct  exam- 
ination ;  and,  personally,  I  have  been  inclined  to  think  that  our 
statute  was  but  a  mere  reafl&rmation  of  this  rule  as  to  the  ac- 
cused, and  that  when  he  voluntarily  took  the  witness  stand, 
he  subjected  himself  to  the  same  tests  as  are  applied  to  any 
other  witness,  and  in  the  sound  discretion  of  the  trial  court 
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may  be  cross-examined  as  to  collateral  facts  calculated  to  test 
his  credibility. 

But  the  question  is  debatable,  and  somewhat  involved  in 
doubt,  and  upon  which  there  is  some  diversity  of  judicial  utter- 
ances ;  and  in  such  case  I  feel  constrained  to  resolve  my  doubts 
in/avorem  vitcB. 

Judge  Strahan,  having  been  of  counsel,  did  not  sit  in  this 
case. 


14    317 

19    290 

[Filed  December  20, 1886.]  j  »2j;  m 

A.  H.  STAKES  v.  WM.  STAFFORD.  i 

AffkaXi  from  Justice's  Coubt-— Identification  of  Parties.— Where,  in 
a  case  in  a  justice's  court,  tlie  plaintiff  is  named  as  "Amanda  H. 
Starks,"  a  notice  of  appeal  from  the  Judgment  therein,  -which  names  the 
plaintiff  as  "A.  H.  Starks,''  is  not  thereby  rendered  insufficient. 

Baxb  — AFFiDAvrr  of  Surbtt  on.— An  affidavit  by  the  surety  on  ap- 
peal from  a  justice's  court  in  these  words:  ** being  first  duly 

sworn,  say  that  I  am  a  resident  householder  within  the  State  of  OregMi, 

and  am  worth  the  sum  of ,"  is  not  a  compliance  with  the  statute, 

and  is  fatally  defectiye. 

Union  County.    Defendant  appeals.    Affirmed. 

Robert  Eahin^  for  Appellant. 

Wm.  M.  Ramsey  and  J,  W*  Shelton^  for  Respondent. 

Lord,  C.  J. — This  action  was  brought  in  a  justice's  court, 
and  resulted  in  a  judgment  against  the  defendant,  from  which 
he  appealed  to  the  circuit  court ;  but,  on  motion  of  the  plain- 
tiff, his  appeal  was  dismissed  for  insufficiency  of  the  notice  and 
return  of  service ;  and  from  the  judgment  of  that  court  dismiss- 
ing his  appeal  this  appeal  is  taken.  The  following  is  a  copy 
of  the  notice  of  appeal  and  return  : 

'^  In  the  Justice's  Court  of  the  State  of  Oregon  for  Union  Pre- 
cinct and  County.  A.  H,  Starks^  plaintiff,  v.  Wm.  M.  Staf- 
fordj  defendant.  To  A.  H.  Starks,  plaintiff,  and  T.  H.  Craw- 
ford, her  attorney :  Tou  will  take  notice  that  the  defendant 
in  the  above  entitled  action  appeals  to  the  circuit  court  of  the 
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State  of  Oregon  for  Union  Countj,  from  the  judgment  ren- 
dered ngaiiittt  the  defendant,  William  M.  Stafford,  and  in  fa^or 
of  said  plaintiff,  A.  II.  Starks,  on  the  18th  day  of  December, 
1884,  in  the  above  named  Justice's  Court,  by  O.  F.  Bell,  Jus- 
tice, for  the  sum  of  984.00,  and  costs  and  disbursements,  taxed 
at  $29.40.  R.  Eakin,  Attorney  for  Defendant." 

"  State  of  Oregon,  County  of  Union,  ss.  I  hereby  certify  tbat 
I  served  the  annexed  notice  on  the  within  named  A.  H.  Starks, 
within  this  county  and  state,  on  the  17th  day  of  December, 
1884,  by  delivering  to  her  in  person  a  copy  of  8aid  notice  of 
appeal,  certified  to  by  me  as  sheriff.  And  I  further  certify 
that  I  also  served  a  copy  of  said  notice  on  her  attorney,  T.  H. 
Crawford,  by  delivering  to  him  in  person  a  copy  of  said  notice 
of  appeal,  certified  to  by  me  as  sheriff,  on  the  17th  day  of  De- 
eember,  1874.  A.  L.  Saunders,  Sheriff.** 

The  title  of  the  cause  in  the  complaint  and  the  answer  is : 
*'  In  the  Justice's  Court  for  Union  Precinct,  Union  County, 
Oregon.  Amanda  H.  Starks,  plaintiff,  v.  Wm,  M.  Stafford^ 
defendant.*'  In  the  notice  of  appeal,  the  plaintiff  is  written: 
'^  A.  H.  Starks,  plaintiff ";  but  who  could  look  at  the  trans- 
cript, appeal  and  all  other  proceedings,  and  not  know 
that  the  plaintiff  in  either  instance  is  one  and  the  same  person, 
it  is  difficult  to  comprehend.  It  is  hardly  necessary  to  make 
any  comment  upon  the  grounds  of  the  alleged  dismissal.  The 
whole  matter  in  respect  to  notices  of  appeal  from  justices' 
eourts,  and  the  service  endorsed  thereon,  was  quite  recently 
examined  by  Strahan,  J^  in  JUcDorudd  v.  Lancaster,  a  Q9M 
in  which  the  notice  and  service  was  much  less  definite  than 
any  particular  which  can  be  noted  here,  and  in  which  he  aaid : 
^^  Notice,  in  the  sense  here  used  (Sec.  69,  Justices'  Code),  sim- 
ply means  making  known  to  the  adverse  party  the  fact  that 
the  appeal  is  taken.  If  the  notice  accomplishes  this,  and  is  in 
writing,  the  statute  is  complied  with." 

There  is,  however,  another  objection  to  which  our  attention 
has  been  brought  that  is  more  serious.  It  is  the  defect  in  the 
affidavit  of  the  surety  upon  the  undertaking  for  appeal.  It 
reads  as  follows: 
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**  State  of  OregOD,  County  of  Union,  as.  being  first  duly 

sworn,  say  that  I  am  a  resident  householder  within  the  Stat9 
of  Oregon,  and  am  worth  the  sum  of—    P.  M.  Coffin." 

This  is  not  a  compliance  with  the  law,  ami  the  judgment 
must  be  affirmed. 


Stsahan,  J.,  did  not  sit  in  this  case* 


[Filed  December  20, 1886.] 

W.  F.  HAINES  V,  JAMES  WELCH  et  al. 

BiPABiAN  RiQHTS— Float ABLB  Stream.— If  a  fresh  water  stream  is  capable 
of  surring  an  important  public  use  as  a  channel  of  commerce,  it  should  lie 
considered  poblic;  if  only  a  brook,  althoagh  it  may  serve  to  float  down 
jaw4ogs  for  afew  days  daring  a  freshet,  it  is  not  therefore  a  public  high- 
way. Whether  it  is  the  one  or  the  other  depends  upon  its  capacity,  extent, 
and  importance. 

Samk^Uss  of  Banks.— The  right  to  float  logs  down  a  stream  does  not  con* 
fer  a  right  to  ran  them  upon  the  adjacent  land,  nor  to  cause  the  water  to 
overflow  the  banks  to  the  injury  of  the  shore-owner;  and  it  is  immateri>il 
whether  an  injury  so  occorring  arises  from  the  negUgence  of  the  party  or 
otherwise. 

Same— LiCBNSB. — A  general  license  from  the  shore-owner  to  float  logs  down 
a  private  stream  would  confer  no  greater  right  upon  the  licensee  than  ht 
would  bare  bad  without  it^  if  the  stream  were  navigable. 

UxiON  County.     Defendants  appeal.     Affirmed. 

«/*.  W.  Shelton  and  Wm,  M.  Hamsey^  for  Appellants. 

Any  stream  in  this  state  is  navigable,  on  whose  waters  logs 
or  timbers  can  float  to  market,  and  they  are  public  highways 
for  that  purpose.  It  is  not  necessary  that  they  be  navigable 
the  whole  year  for  that  purpose,  to  constitute  them  such.  {Fel- 
ger  v.  RMnson^  3  Or.  457;  Shaw  v.  Oswego  Iron  Co.,  10 
Or.  871.)  It  is  the  settled  law  tliut  streams  of  sufficient  ca^ 
pacity  to  float  logs  to  market  are  navigable.  (Cases  arUey  and 
Whistler  v.  Wilkinson^  22  Wis.  572;  Sellers  v.  Union  Lum" 
bering  Co.,  39  Wis.  525;  Olnen  v.  Merrill,  42  Wis.  203;  Cohn 
V.  Co.,  47  Wis.  324;  Thunder  Bad  JSiver  Booming  Co.  v. 
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Speechlj/y  31  Mich.  836.)  If  a  stream  is  navigable,  a  person 
floating  logs  upon  it  has  a  right  to  a  reasonable  use  of  its  banks 
therefor ;  and  if  it  is  necessary  in  such  use  to  cause  the  banks 
to  overflow,  lie  is  not  liable  for  damages  unless  resulting  from 
negligence.  {Weise  v.  Sunich^  3  Or.  450;  Zrlura  v.  KaUng^ 
IJones,  Law  [N.  C]  299;  O  Fallon  v.  Mullenphy,  4  Mo.  343- 
346;  Carter  v.  Thurston^  42  Am.  R.  584;  T/wmpson  v.  An- 
droscoggin Co.y  54  N.  11.  545-558 ;  Thunder  Bay  Hiver  Boom' 
ing  Co.  v.  Speecldy^  81  Mich.  344.) 

a,  Eakin^  for  Respondent. 

The  navigation  must  be  done  upon  the  stream,  and  not  on 
the  banks.  The  navigator  has  the  privilege  of  touching  upon 
the  banks  in  cases  of  necessity,  but  not  to  make  a  highway  of 
the  banks.  (Angell,  Water  Courses,  Sec.  539;  Angell,  Water 
Courses,  Sec.  553  a;  Treat  v.  Lord^  42  Maine,  552;  Brown  v. 
Ghadboumey  81  Maine,  9.)  He  must  talce  the  stream  as  be 
finds  it.  If  made  navigable  by  artificial  means,  it  is  not  a  publio 
highway.  (Angell,  Water  Courses,  Sec.  639;  Morgan  v.  JSRng, 
35  N.  Y.  459.)  Here  the  injury  was  the  sole  and  direct  result 
of  the  acts  of  the  defendants,  and  they  are  therefore  liable. 
(^Brockford  v.  Boom  Co.,  54  Mass.  107 ;  Treat  v.  Lord,  42  Ms. 
653 ;  Hooper  v.  Hbbson,  57  Me.  276.)  The  rule  of  liability  is 
not  the  same  in  streams  only  floatable,  and  those  navigable  for 
boats,  &c.  (Gould,  Waters,  Sec.  110.)  Where  the  banks  and 
bed  are  private  property,  the  stream  must  bcvused  with  due  re- 
gard to  the  rights  of  the  owner.  (Hooper  v.  Hobsony  supra.} 
The  liability  does  not  depend  on  any  question  of  negligence, 
where  the  infringment  is  upon  plaintifiE's  exclusive  possession. 
(See  Pixley  v.  Clark,  85  N.  Y.  528.) 

Thater,  J. — This  appeal  is  from  a  judgment  recovered  in 
favor  of  the  respondent  against  the  appellants,  for  the  sum  of 
fifty  dollars  damages  and  costs  of  action.  The  case  was  ar- 
gued and  submitted  to  this  court  at  the  October  term,  1885, 
thereof,  and  should  have  been  decided  at  once,  and  no  doubt 
would  have  been,  if  it  had  not  been  overlooked  and  continued 
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over  with  a  number  of  undecided  cases,  and  escaped  observa- 
tion in  consequence.     The  amount  of  the  judgment  is  hardlj 
sufficient  to  justify  an  appeal,  and  there  is  no  important  princi* 
pie  involved  in  the  case  requiring  any  such  delay  in  the  matter. 
It  appears  that  the  respondent  was  in  possession  of,  and 
claimed  to  own,  a  tract  of  one  hundred  and  sixty  acres  of  land 
in  said  Union  County,  across  which  flowed  a  cre^k  called  An- 
thony Ci*eek ;  and  the  appellaats,  in  June,  1884,  put  a  quanti- 
ty of  saw-logs  in  the  creek  at  a  point  above  respondent's  land, 
and  floated  them  down  to  a  point  below  it,  where  they  had  a 
mill  for  the  purpose  of  manufacturing  them  into  lumber.     The 
respondent  claimed  that  appellants  had  no  right  to  use  the 
Greek  in  that  way ;  that  it  was  not  uavigf^Ue,  and   that  por- 
tions of  the  logs  lodged  in  the  bed  of  the  stream  above  and  on 
his  land  ;  portions  of  them  were  carried  put  of  the  channel  up- 
on his  premises,  and  that  by  the  floating  and  lodging   of  the 
logs  in  the  creek,  the  water  thereof  was  dammed  up,  and  caus- 
ed to  overflow  its  banks  and  flood  the  premises,  and  deposit 
sediment  thereon ;  and  whereby  the  respondent  was  injured  in 
a  great  many  ways  not  necessary  here  to  enumerate.     He 
specified  the  several  items  of  damage  in  his  complaint ;  alleged 
the  extent  in  each  particular,  and  they  all  aggregated  $500, 
The  appellants  in  their  answer  denied  almost  everything  in 
the  complaint,  and  set  up  aflirmatively  that  the  creek,  during 
its  annual  high  stage  of  water,  which  occurred  in  June  and 
July  of  each  year,  was  a  navigable  stream  for  the  purpose  of 
floating  saw-logs  from  a  point  about  ten  miles  above  the  land 
claimed  by  the  respondent,  to  where  it  united  with  Powder 
Siver,  a  point  below  it ;  and  that   during  such  stage  of  high 
water  it  was  useful  and  necessary  for  floating  timber  to  mar- 
ket ;  that  for  the  purpose  of  procuriqg  saw-logs  for  their  mill 
during  the  season  of  1884,  it  became  convenient  and  necessary 
to  use  siud  Anthony  Creek  as  a  public  highway,  during  the 
high  water   season  of  that  year,  for  floating  them  from   the 
head  of  navigation  on  said  stream  through  and  past  the  lands 
claimed  by  the  respondent,  to  a  convenient  point  for  hauling 
them  to  the  mill,  a  diHtance  of  about  fifteen  miles  ;  and  to  that 
XIV.   Osaa-21. 
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end  the  logs  in  question  were  pat  into  the  creek  and  floated 
down,  or  attempted  to  be  floated  down,  through  said  land  re- 
ferred to.  The  appellants  also  claimed  a  special  license  from 
respondent  to  float  said  logs  through  his  land. 

The  issues  were  framed  on  both  sides  with  great  particular^ 
ity,  but  the  principal  point  litigated  in  the  case  was  whether 
the  creek  was  a  navigable  stream  or  not,  for  the  purposes  for 
which  the  appellants  sought  to  use  it.     Unless  it  were  so  nav- 
igable, the  appellants  had  no  more  right  to  attempt  to  use  it  in 
the  manner  they  did,  than  to  attempt  to  appropriate  any  other 
patt  of  respondent's  farm.     They  could  only  use  it  in  that  case 
by  obtaining  the  latter's  consent  to  do  so.     The  question,  as  it 
<^ome8  here,  is  a  mixed  one  of  law  and  fact.     We  could  not 
say,  as  a  matter  of  law,  from  what  appears  in  the  allegations 
and  proofs,  that  the  creek  in  question  is  a  navigable  stream ; 
whether  it  is  so  or  not  depends  upon  its  capacity,  extent  and 
importance.     If  it  is  capable  of  serving  an  important  public 
use  as  a  channel  for  commerce,  it  should  be  considered  public ; 
but  if  it  is  only  a  brook,  although  it  might  carry  down  saw 
logs  for  a  few  days  during  a  freshet,  it  is   not,  therefore,  a 
public  highway.     (Cooley,  Const.  Lim.  589.)     And  even  if 
it  were  public,  in  the  sense  that  it  is  useful  to  float  products  to 
market,  it  can  only  be  used  with  due  regard  to  the  rights  of 
the  owner  of  its  banks  through  which  it  flows.     The  appel- 
lants had  no  right  to  injure  the  respondent's  premises,  or  in- 
trude upon  them.     The  right  to  float  logs  down  the  stream 
gave  them  no  right  to  run  them  upon  his  land,  nor  to  cause 
the  water  to  overflow  its  banks  to  his  injury.     The  bed  of  the 
stream,  I  suppose,  belongs  to  the  respondent ;  at  least,  we  may 
so  presume  in  view  of  the  verdict  of  the  jury  in  the  case.     The 
right,  therefore,  to  float  the  logs,  conceding  that  it  existed,  did 
not  justify  the  acts  alleged  in  the  complaint  to  have  been  com- 
mitted by  the  appellants.     When  any  of  the  logs  ran  out  of 
the  channel  upon  the  respondent's  premises,  or  lodged  in  the 
channel,  or  caused  the  water  to  dam  and  flow  over  upon  the 
respondent's  land,  and  thereby  do  him  injury,  they  were  lia- 
ble theref or*     The  latter's  right  to  the  enjoyment  of  his  prem- 
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ises  must,  in  any  view,  be  held  secure  as  against  such  conse- 
quences, whether  they  are  occasioned  by  negligence  of  the 
party,  or  arise  out  of  circumstances  which  he  was  unable  at 
the  particular  time  to  control.  If  the  appellants  attempted  to 
use  the  stream  to  float  their  logs,  they  were  bound  to  keep 
them  within  the  channel,  and  prevent  them  from  lodging  so  as 
to  injure  the  banks  of  the  creek,  or  turn  the  water  out  of  the 
channel.  The  right  to  use  the  stream  for  such  purpose,  con- 
ceding it  to  have  been  navigable  for  the  purpose,  must  be  re- 
Btricted  as  indicated  ;  otherwise  one  person  would  be  enabled 
to  appropriate  the  property  of  another  against  the  latter's  con- 
sent and  without  compensation.  The  public  cannot  do  that, 
and  much  less  a  private  party.  The  act  of  the  appellants  may 
liave  been  lawful,  so  long  as  it  did  not  injure  the  respondent. 
A  person  may  have  a  lawful  right  to  excavate  a  canal,  as  was 
feaid  by  the  court  in  Hay  v.  Cohoes  Co,j  2  N.  Y.  169,  "  but 
lie  cannot  cast  the  dirt  and  stone  upon  the  land  of  his  neigh* 
bor,  either  by  human  agency  or  the  force  of  gunpowder." 

The  theory  of  tlie  appellants'  counsel,  that  if  the  creek  were 
navigable,  they  would  only  be  liable  in  case  of  negligence  in 
floating  their  logs,  cannot  be  maintained.  It  being  navigable 
would  relieve  them  from  a  charge  of  trespass  for  floating  their 
logs  down  lU  but  not  for  the  acts  above  referred  to.  And,  As 
I  view  the  question,  the  judgment  appealed  from  can  be  up- 
held under  either  circumstance.  The  amount  of  the  verdict 
shows  that  the  jury  only  allowed  a  small  portion  of  the  dam- 
ages claimed  ;  and  if  they  found  that  appellant's  logs  had  in- 
jured the  banks  of  the  creek  ;  had  turned  the  water  on  respon- 
dent's land  in  consequence  of  their  lodging  in  the  channel,  and 
a  portion  of  them  had  floated  out  of  the  channel  on  the  land, 
whereby  the  respondent  had  been  injured  in  the  manner  alleg- 
ed ;  as  we  must  presume  they  did  find,  it  was  their  duty  to  re- 
turn a  verdict  for  the  respondent,  even  though  they  found  that 
the  creek  was  a  navigable  stream,  as  claimed  in  the  answer. 

Nor  would  it  necessarily  have  changed  the  result  if  they  had 
found  that  the  respondent  assented  to  api>e]lants'  floating  the 
logs  down  the  creek;  though  they  had  found  that  the  creek 
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was  not,  in  fact,  navigable.  A  general  assent  to  float  the  logi 
down  the  creek  would  not  have  entitled  the  appellants  to  a 
verdict.  It  would  not  have  been  a  license  to  the  appellants  to 
injure  the  respondent's  premises.  It  would  00I7  hav«  justi- 
fied the  acts  to  which  it  extended  ;  and  if  the  appellants  went 
beyond  die  license,  they  would  have  been  trespassers  from  the 
point  of  departure.  If  a  person  enter  another's  premises  un« 
der  a  license,  and  commit  a  trespass  while  in,  the  license  will 
only  be  good  as  to  the  entry.  Conceding  that  the  consent  had 
been  given,  it  would  still  be  a  question  for  the  jury  to  deter- 
mine whether  the  appellants  had  not  gone  beyond  the  assent. 
The  assent  to  float  the  logs  down  the  creek  would  have  con- 
ferred no  greater  right  upon  the  appellants,  if  it  were  not  nav- 
igable, than  they  had  without  it  if  the  creek  were  navigable. 
Under  this  view,  the  instructions  of  the  court  were  substan- 
tially correct,  and  those  requested  by  appellants'  counsel  to  be 
given,  which  were  not  given,  were  properly  refused. 

Under  any  view  of  the  case,  it  seems  to  me,  the  mun  ques- 
tion to  be  decided  was  one  of  fact  The  matter  of  defense  set 
up  in  the  answer,  if  true,  was  not  decisive  of  the  case.  It 
would  only  have  barred  the  action,  if  the  creek  had  been  a  pub- 
lic highway,  by  the  appellants'  proving  that  they  floated  the 
logs  down  it  within  the  channel,  without  interfering  with  the 
respondent's  land,  and  the  assent  would  only  have  barred  it  by 
the  appellants  showing  that  they  kept  within  its  terms  ;  which 
would  have  required  them  to  prove  that  they  pursued  the  sfune 
course  exactly  with  reference  to  floating  the  logs  within  the 
channel.  I  do  not  think  the  verdict  of  the  jury  settled  the 
question  at  all,  as  to  whether  the  creek  was  navigable  or  not. 
In  order  to  have  accomplished  that  end,  they  should  have  been 
required  to  bring  in  a  special  verdict.  Questions  could,  I  think, 
have  been  so  framed  as  to  determine  whether  it  was  a  publio 
highway  or  mere  private  stream. 

The  judgment  must  be  affirmed. 

Stbahah,  J.,  did  not  sit  in  this  case. 
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[Filed  December  20. 1886.] 

L.  &  a  W.  WHEELER  v.  GEORGE  M.  HARRAH. 

BaiA'-Obbdiit— Action  vob  Goods  Sou>.— Where  credit  is  given  for  the 
price  of  property  sold,  on  condition  that  a  surety  be  given  on  the  purchas- 
er's note  therefor,  such  as  shall  be  acceptable  to  the  seller,  and  this  con- 
ditiDn  is  not  complied  with  by  the  purchaser  who  has  taken  the  property, 
the  latter  is  liable  to  an  action  for  the  price  before  the  expiration  of  the 
proposed  term  of  credit. 

Umatilla  Countt.     Defendant  appeals.    Aflb^med* 

JL.  B.  Coxj  for  Appellant. 

Wm.  M.  Ramsey  and  George  G*  Binghanij  for  Respond* 
ent. 

Lord,  C.  J. — The  plaintiffs,  being  in  business  in  Pendleton, 
through  their  agents,  doing  business  at  Walla  Walla,  sold  and 
delivered  to  the  defendant  a  machine  for  the  sum  of  9275«  for 
which  the  defendant  promised  and  agreed  to  execute  two  notes, 
{wyable  at  different  dates,  and  furnish  such  surety  or  indorsers 
thereon  as  would  be  satisfactory  to  the  plaintiffs.  With  this 
understanding,  the  defendant  executed  his  individual  notes, 
payable  to  the  plaintiffs,  which  were  received  by  their  agents 
and  forwarded  to  them  with  an  explanation  of  the  arrangement. 
The  plaintiffs  received  the  notes,  and  on  several  occasions  de- 
manded of  the  defendant  to  furnish  the  security  he  had  prom- 
ised, and  which  the  evidence  shows  he  admitted  to  the  plain- 
tiffs he  had  agreed  with  their  agents  to  furnish.  Finally,  the 
defendant  paid  the  plaintiffs  the  amount  of  one  of  the  notes, 
but  the  plaintifib  still  demanded  that  the  security  for  the  pay- 
ment of  the  other  note,  as  agreed  at  the  time  of  the  sale  and 
delivery  of  the  machine,  should  be  given.  The  defendant  de- 
laying, and  at  last  refusing  to  give  the  required  security,  and 
denying  his  obligation  or  agreement  so  to  do,  the  plaintiffs 
brought  this  action  to  recover  the  price,  less  the  amount  paid. 
The  defense  is  that,  in  the  form  charged,  the  action  is  prema- 
turely brought,  and  cannot  be  sustained ;  and  in  support  of 
this  proposition,  counsel  for  defendant  has  cited  Sanna  v.  JHHlSy 
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21  Wend.  92;  Mussen  v.  Price,  4  East.  147  ;  DuUon  v.  Solo- 
monaon^  3  Bos.  &  Pul.  582 ;  Hoskins  v.  Duperoy^  9  East.  498. 
These  authorities  are  to  the  effect  that,  when  goods  are  to  be 
paid  for  in  a  note  or  bill,  the  vendor  cannot  recover  on  the 
common  count  for  goods  sold  and  delivered  until  the  credit  has 
expired,  but  he  may  proceed  immediately  for  a  breach  of  tlie 
special  agreement. 

In  Hanna  v.  MilU,  supra^  Bronson,  J.,  said:  "In  such  aa 
action,  he  will  be  entitled  to  recover  as  damages  the  whole 
value  of  the  goods,  unless,  perhaps,  there  should  be  a  rebate  of 
interest  during  the  stipulated  credit  The  right  of  action  is  aa 
perfect  on  neglect  or  refusal  to  give  the  note  or  the  bill,  as 
it  can  be  after  the  credit  has  expired.  The  only  difference  be* 
tvveen  suing  at  one  time  or  the  other  relates  to  the ybrm  oftht 
remedy;  in  the  one  case,  the  plaintiff  must  declare  specially,  ia 
the  other,  he  may  declare  generally.  The  remedy  itself  is  the 
same  in  both  cases*  The  damages  are  the  price  of  the  gooda. 
Tlie  party  cannot  have  two  actions  for  one  breach  of  a  single 
contract,  and  the  contract  is  no  more  broken  after  the  credit 
expires  than  it  was  the  moment  the  note  or  bill  was  wrongfully 
withheld." 

This  proceeds  upon  the  theory  that  when  goods  are  sold  on 
credit,  and  it  is  a  part  of  the  contract  that  payment  shall  be 
made  at  a  future  day,  no  action  can  be  maintained  for  the  price 
until  that  day  ;  but  that  when  it  is  also  a  part  of  the  same  con* 
tract  that  a  note  shall  be  given,  which  is  payable  on  that  future 
'day,  and  such  note  is  not  given,  an  action  can  at  once  be  main* 
tained  for  the  breach  of  the  special  agreement.  {Johnson  v. 
Smithy  Anthon,  N.  P.  82;  JTa/ev.  Coddington^  21  Wend.  175; 
Hunneman  v.  Inhabitants  of  Grafton,  10  Met.  454.)  But  these 
cases  do  not  reach  the  point  involved  here.  It  is  not  disputed^ 
nor  can  be  by  the  record,  but  that  the  credit  was  given  for  the 
price  of  the  property  sold,  on  condition  that  a  surety  be  given 
on  the  purchaser's  note,  such  as  should  be  acceptable  or  satis-* 
factory  to  the  plaintiffs.  The  naked  obligation  of  the  defend- 
ant was  not  suflicient  to  obtain  the  credit ;  nor  would  it  have 
been  received  and  the  property  delivered,  without  the  promise 
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of  security,  as  agreed.  When  credit  is  given  for  the  price  of 
goods  sold,  on  the  condition  that  the  purchaser's  note,  with  sure- 
ty«  be  given  therefor,  and  this  condition  is  not  complied  with, 
but  the  property  is  taken  by  the  purchaser,  he  i^  liable  for  the 
price  at  once,  and  before  the  expiration  of  the  proposed  term 
of  credit. 

In  nice  v.  Andrews,  82  Vt.  694,  Redfield,  C.  J.,  said :  "  In 
regard  to  the  term  of  credit,  we  think  that  was  not  absolute, 
but  only  conditional,  depending  upon  the  giving  of  the  note 
with  surety.  And  when  a  term  of  credit  is  offered  to  those 
who  give  notes  with  approved  endorsers,  it  is,  from  its  very  na- 
ture, dependent  upon  the  giving  of  the  security.  The  security 
li!  the  consideration  for  the  credit,  and  when  one  fails,  the  other 
may  be  lawfully  withdrawn.  The  rule  of  construction  is  dif- 
ferent, generally,  when  the  debtor  is  only  required  to  give  his 
own  note,  and  especially  when  the  debtor  has  an  election  as  to 
the  term  of  the  credit,  and  is  not  asked  to  make  an  election. 
This  was  so  decided  in  Scott  v.  MontaguCj  16  Vt.  164."  (See 
also,  Rugg  v.  Weir,  16  C.  B.  [N.  S.]  471.) 

A  later  case  in  that  state  is  still  more  nearly  akin  to  the 
point  involved  here.  In  Hale  cfe  Fish  v.  Jones,  48  Vt.  229, 
where  the  agreement  was  that  the  defendant  should  pay  by 
giving  the  plaintiffs  a  note  to  he  approved  by  them,  Pierpont, 
C  J.,  said :  '^  It  appears  that  the  contract  was  that  the  $300 
was  to  be  paid  by  a  promissory/ note  approved  by  the  said  Hale 
&  FisK  to  be  made  payable,  &c.  The  language  of  the  con- 
tract becomes  material  in  determining  the  right  to  maintain 
this  action,  as  it  is  well  settled  in  this  state,  if  the  agreement 
is  to  give  time  for  payment  upon  the  debtor*s  giving  a  note 
with  surety,  if  such  note  is  not  furnished  the  creditor  may  sue 
.  at  once  on  book,  or  in  general  assumpsit.  But  a  different  rule 
is  said  to  prevail  when  the  debtor  is  only  required  to  give  his 
own  note.  In  considering  the  language  used  in  this  contract, 
the  inference  is  almost  irresistible  that  the  parties  contemplated 
something  more  than  an  ordinary  note  of  hand  of  the  defend- 
ant ;  something  more  than  the  naked  obligation  of  the  defend- 
ant to  pay.      That  they  had   without  a  note,  else    why  the 
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formal  approval  ?  Clearly^  the  time  was  not  to  be  given  unless 
thej  had  a  note  that  they  approved  of— were  satisfied  with. 
They  might  well  siiy,  under  this  contract,  that  they  were  en- 
titled to  a  note  that  would  give  them  some  security  beyond 
that  of  the  defendant  alone  ;  and  we  may  well  infer  that  the 
county  court  so  regarded  the  contract,  from  the  fact  that  the 
judgment  was  for  the  plaintiffs  ;  and  this  we  the  more  readily 
do  from  the  fact  that  the  defendant  honestly  owes  the  money, 
and  the  objection  to  a  recovery  is  purely  technical  " :  language 
which  we  think  is  peculiarly  appropriate  here,  and  which  Bran- 
son, J.,  in  JSTanna  v.  Mills,  supra,  had  expressed  many  years 
before  in  the  form  of  "  much  regret "  at  the  necessity  of  reven* 
ing  a  judgment  on  such  '^  narrow  grounds,"  notwithstanding 
the  law  was  settled  as  to  the  defendant's  own  note. 

It  was  said  at  the  argument  that  the  acceptance  of  payment 
by  the  plaintiffs  of  the  amount  of  one  of  the  notes  ought  to  be 
construed  as  acquiescence  in  the  contract  without  security.  It 
is  sufficient  to  say  that  the  intendment  of  the  verdict  is,  that  it 
was  only  accepted  in  part  payment  of  the  price,  and  witho^ 
any  abatement  of  the  right  to  have  surety  according  to  the 
terms  of  the  agreement ;  and,  in  our  judgment,  it  was  the  cor- 
rect inference  from  the  facts  in  evidence.  As  this  view  dis- 
poses of  all  the  questions  raised,  it  follows  that  the  judgment 
must  be  affirmed. 


Stbahan,  J.,  did  not  sit  in  this  case. 


[Filed  December  21, 1883.] 

MARY  E.  SHERIDAN  v.  CITY  OF  SALEJI, 

MuinciPAi.  CoRFORATioxs— Audit  of  Claim— Tobts.— The  proTisions  of  tbe 
charter  of  the  City  of  Salem  that  the  common  council  has  exclusive  power 
to  appropriate  for  any  item  of  city  expenditure,  and  provide  for  the  pay- 
ment of  the  debts  and  expenses  of  the  oity,  and  that  no  claim  sliall  be 
paid  until  it  is  presented  and  allowed  by  the  common  council,  do  not  ap* 
ply  to  a  claim  of  damages  for  injuries  received  in  consequence  of  a  defe<^ 
tive  cross-walk,  or  other  tort. 
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Axgament  for  Appellant. 

Bakb— DBrBcnvK  Wat— Oo]ipo&a.tb  Uabilitt—Damaobs.— Under  the  pro- 
viaions  of  the  statute  (Civil  Code,  Sea  317,  p.  182),  a  municipal  or  other 
public  corporation  is  liable  for  damages  occasioned  to  passengers  in  conse- 
quence of  the  neglect  of  its  officers  to  keep  its  streets  and  highways  In 
repair,  unless  exempted  from  such  liability  by  express  provision  of  the 
charter. 

Stars  Decisis.— The  rule  criticised  but  adhered  to,  upon  the  principle  store 
deeitit. 

BviDKNGs^QuisnoN  FOR  JuRT.— In  an  action  against  a  municipal  corpora- 
tion for  injuries  received  from  a  defective  cross-walk,  upon  an  issue  as  to 
whether  or  not  the  streets  on  which  such  walk  was  located  were  common 
thorooghfares^  maintained  by  the  city,  evidence  that  a  former  and  the 
present  sapervisor  of  roads  within  the  city,  officers  under  the  control  of 
the  common  council,  had  repaired  said  walk  several  times,  both  before  and 
•Iter  the  alleged  Injury,  though  it  did  not  show  that  the  council  had 
apecially  directed  it»  is  snfflcient  to  authorize  the  court  to  submit  the  que»> 
tionto  thejury. 

AxBKDVENT.— An  act  of  the  legislative  assembly,  purporting  to  be  an 
amendment  of  the  charter  of  a  municipal  corporation,  and  conferring 
upon  it  important  additional  powers,  but  not  changing  existing  authority 
nor  presenting  any  different  mode  of  exercising  it,  is  not  such  an  amend- 
ment as  Is  prohibited  by  Art  4^  Sec  22  of  the  state  constitution,  that "  no  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its  title ;  but  the  act 
revised  or  section  amended  shall  be  set  forth  and  published  at  full  length." 

Marion  Countt.    Defemiant  appeals.     Affirmed. 

Oearffe  H.  BumeUf  for  Appellant. 

^.  The  charter  of  the  Citj  of  Salem  provides  that  the  common 
coancil  has  exclusive  power  ^'  to  appropriate  for  any  item  of 
city  expenditure,  and  to  provide  for  the  payment  of  the  debts 
and  expenses  of  the  city."  (Laws,  1874,  p.  173.)  And  that 
no  claim  against  the  city  shall  be  paid  until  it  is  audited  and 
allowed  by  the  common  council.  (City  Laws,  Sec.  12,  p.  9.) 
In  view  of  these  provisions  of  the  charter,  the  complaint  is 
clearly  defective,  within  the  meaning  and  reason  of  Stackpcle 
v.  School  District^  9  Or.  508,  which  holds  that  the  omission  of 
an  allegation  that  the  claim  was  presented  to  the  board  of  di- 
rectors before  action  brought,  renders  it  bad  on  demurrer. 
(And  see  also,  Forbes  v.  District^  10  Wis.  117  ;  Alexander  v. 
County  Commissioners^  67  N.  C.  330;  Martin  y.  Supervisors^ 
29  N.  Y.  646 ;  Cerro  Gordo  v.  Wright,  50  Iowa,  4u9.)  The 
word  ^*  claim  "  is  large  enough  in  its  meaning  to  include  torts. 
(  Vedder  v.  Vedder^  1  Denio,  257.)  We  contend,  f  urtlier,  that 
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the  city  is  not  liable  in  this  class  of  cases,  but  that  the  liability, 
if  there  be  any,  rests  upon  the  officers  composing  the  common 
council.  (  Winbigkt  t.  Los  Angeles^  45  Cal.  36.)  The  city 
is  not  liable  for  the  negligence  of  its  officers.  {Murtangh  v.  St 
Louis,  44  Mo.  ilQiHaford  v.  JV^ew  Bedford,  16  Gray,  302; 
Pray  v.  Jersey  City,  82  N.  J.  394  ;  Barney  v.  City  of  Lowell^ 
98  Mass.  570.)  But,  although  the  maxim  respondent  superior 
applies  here,  which  we  do  not  concede,  still  the  matter  of  keep- 
ing streets  in  repair  is  left  to  the  discretion  of  the  council.  '*  The 
council  shall  have  power  and  is  authorized,  whenever  it  deems 
it  expedient,  •  *  •  •  to  improve  any  streets,"  etc-  (Lawe, 
1308,  p.  81.)  The  exercise  of  the  power  is  legislative  (Laws, 
1868,  p.  46,  Sec.  42),  and  damages  cannot  be  predicated  of  an 
act  or  omission  depending  upon  legislative  power.  (^RoMkin 
V.  Buchnan,  9  Or.  260 ;  Patterson  v.  Bamett,  46  N.  J.  L.  62; 
Dillon,  Mun.  Corp.  (3d  ed.)  Sees.  949,  951.)  To  recover  for 
the  aict  or  omission  of  the  supervisor  of  roads  it  must  appear : 
(1)  That  he  was  acting  under  the  direction  of  the  council;  (2) 
that  he  was  applying  the  road  tax  ;  and  (3)  that  be  was  a{>ply- 
ing  it  to  the  road,  and  not  to  any  street  or  thoroughfare.  If 
any  of  these  things  are  wanting,  he  is  acting  beyond  the  scope 
of  his  authority,  and  neither  the  city  nor  the  council  is  bound. 
(2Wer  v.  Rutland,  50  Vt.  32 ;  Folsom  v.  UnderkUl,  86  Id. 
580 ;  Hyde  v.  Jamaica,  27  Vt.  680.)  The  city  was  originally 
incorporated  in  1862.  In  1868,  the  original  act  was  amended, 
but  as  amended,  the  charter  contains  no  provisions  for  bounda- 
ries, taxation  or  any  other  requisite  for  ordinary  municipal  gov* 
ernraent.  (Laws,  1868,  p.  81.)  As  provided  in  Sec.  20,  ar- 
ticle 4,  of  the  state  constitution,  the  subject  of  the  act  is  ex. 
pressed  in  the  title,  as  ^^  an  Act  to  amend  an  act  entitled  ^  an 
Act  to  incorporate  the  City  of  Salem,'  approved  October  — », 
1862,"  and  as  provided  by  Sec.  22  of  the  same  article,  the  act 
is  set  forth  at  full  length  as  revised.  The  effect  of  this  is, 
as  we  contend,  to  effectually  blot  out  and  supersede  the  original 
charter  of  1862. 


iV".  B.  Knight^  for  Respondent. 
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The  provision  in  the  charter,  that  no  claim  against  the  city 
shall  be  paid  until  it  is  audited  and  allowed  by  the  common 
council,  applies  only  to  contracts,  and  not  to  torts.  The  word 
^  claim,''  in  section  12  of  the  charter,  does  not  include  causes 
of  action  for  damages  founded  in  tort.  {Kelly  v.  The  City  of 
Madison^  48  Wis.  638.)  The  rule  laid  down  in  Stackpole  v. 
School  District^  9  Or.  508,  does  not,  therefore,  apply  to  cases 
of  this  character.  The  duty  of  the  common  council  to  keep 
the  streets  in  reasonably  safe  condition  for  travel  is  municipal 
or  ministerial,  and  not  governmental.  QCity  of  Denver  v. 
J}in»more^  7  Colo.  323.)  Section  847  of  the  civil  code  con* 
fers  upon  the  respondent  the  right  to  maintain  this  action 
against  the  city,  and  I  know  of  no.  subsequent  statute  or  law 
exeifipting  the  city  from  such  an  action.  QO'Harra  v.  I^ort- 
land,  8  Or.  526  ;  Rankin  v.  Buckman,  9  Or.  2o3.)  "  By  the 
charter  it  is  the  duty  of  the  city  to  keep  in  repair  and  safe  for 
travel  the  cross-walks  of  the  city,  which  have  been  constructed 
by  the  city  and  maintained  under  its  authority."  There  is  noth- 
ing erroneous  in  that  instruction.  (Dillon,  Mun  Corp.,  Sec. 
789 ;  BanJdn  v.  Buckman,  9  Or.  258  ;  (Xty  of  Aurora  v.  Bit- 
,  100  Ind.  896 ;  City  of  Denver  v.  Dinsnumey  6  Colo.  328.) 


ThateR)  J. — ^This  appeal  is  from  a  judgment  in  an  action  in 
faror  of  the  respondent  against  the  appellant,  for  a  personal  in- 
jury alleged  to  have  been  sustained  in  consequence  of  a  defec- 
tive walk  across  one  of  the  appellant's  streets.  The  respondent 
alleged  in  her  complaint  that  the  appellant  was  a  municipal  cor'- 
poration,  having  exclusive  power  and  authority  to  provide  for 
the  construction,  cleaning,  and  repair  of  side  and  cross-walks  in 
8aid  city  ;  that  it  undertook  to  and  did  construct  and  maintain 
a  cross-walk  on  the  south  side  of  Marion  street,  and  across 
Winter  street  therein,  which  streets  were  at  the  time  and  still 
are  thoroughfares  used  by  the  citizens  of  the  city  and  others  ; 
bat  that  it  neglected  to  keep  and  maintain  said  cross-walk  in 
good  repair,  and  suffered  it  to  become  rotten  and  dangerous  to 
I)er8on8  passing  along  it,  by  reason  of  which  the  respondent^ 
while  traveling  over  it  on  the  8th  day  of  May,  1885,  received 
a  fall,  caused  by  the  giving  way  of  a  portion  of  the  cross-walk, 
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which  occasioned  the  injury  complained  of.  The  appellant  in- 
terposed a  general  demurrer  to  the  complaint,  which  haying 
been  overruled  by  the  court,  it  answered  over,  denying  the  al- 
legations of  the  complaint.  The  case  was  tried  by  a  jury, 
who  returned  a  verdict  against  the  ap|)ellant  for  9900,  npcm 
which  the  judgment  appealed  from  was  entered. 

A  number  of  grounds  of  error  are  assigned  in  the  nodce  of 
appeal,  the  first  of  which  is  that  the  complidnt  is  defective  in 
not  alleging  that  the  respondent's  claim  was  prepeoted  to  the 
common  council  of  the  city  before  the  action  was  brought. 
This  the  appellant*s  counsel  maintains  should  have  been  done, 
in  compliance  with  the  city  charter  of  said  city,  and  he  refers 
us  to  two  of  its  provisions.  The  first  one  provides  that  the 
common  council  has  exclusive  power  to  appropriate  for  any 
item  of  city  expenditure,  and  to  provide  for  the  payment  of 
the  debts  and  expenses  of  the  city.  The  second  provides  that 
no  claim  against  the  city  shall  be  paid,  until  it  is  audited  tod 
allowed  by  the  common  council,  and  then  the  treasurer  shaH 
pay  it  upon  a  warrant  drawn  upon  iiim  by  the  recorder.  We 
do  not  think  that  these  provisions  were  intended  to  apply  to  a 
claim  of  this  character.  Tliey  were  intended  as  a  restrictimi 
upon  the  treasurer  in  paying  out  the  money  of  the  city,  and 
are  doubtless  within  the  rule  laid  down  in  Stackpcie  v.  Sdkooi 
District^  9  Or.  508.  All  claims  arising  out  of  the  ordinary 
expenditures  of  the  city  are  required  to  be  presented  to  the 
common  council  for  allowance,  before  an  action  can  be  main^ 
tained  thereon.  But  that  arises  out  of  a  relation  the  claimant 
sustains  to  the  city,  created  by  an  employment  or  contract  of 
some  character.  Thus,  a  person  who  performs  service  or  does 
something  for  the  city  at  its  request,  for  which  compensation 
is  to  be  made,  tacitly  agrees  that  he  will  present  his  claim  to 
the  common  council  for  audit  and  allowance.  That  is  the  only 
mode  by  which  the  city  can  pay  him.  He  so  understands  it 
when  he  engages  to  perform  the  service,  and  he  could  not  claim 
that  there  had  been  a  refusal  to  piy,  or  that  there  had  been 
any  breach  of  the  contract  or  obligation,  until  the  common 
council  had  refused  to  audit  his  demand.    But  in  cases  of  tort. 
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tho  action  is  for  damages,  and  the  party  injured  is  under  no 
more  obligatioa  to  present  the  claim  to  the  corporation  than 
he  would  be  to  a  private  person  who  had  done  him  a  wrong. 
The  reason  of  the  rule  only  applies  to  the  former  class  of  claims , 
and  not  to  the  latter ;  has  no  application  whatever  to  them. 
Appellant's  coonsel  lays  great  stress  upon  the  comprehensive- 
nese  of  the  meaning  of  the  word  claim,  but  that  has  nothing  to 
do  with  the  construction  of  the  provisions  of  the'  charter  re- 
ferred to.  It  is  not  in  consequence  of  that,  that  the  claim  is 
required  to  be  presented  to  be  audited.  It  is  the  reason  before 
indicated.  The  breach  of  payment  in  the  action  of  assumpsit 
is  a  necessary  allegation,  but  it  does  not  figure  at  all  in  an 
action  of  trespass  on  the  case.  The  city  only  agrees  to  pay  a 
contracted  indebtedness  in  case  the  claim  is  presented  as  men- 
tioned, and  the  action  is  for  a  refusal  to  audit  and  allow  it ; 
but  if  it  commit  a  tort,  the  action  matures  at  once.  If  the 
charter  read  that  no  claim  should  be  sued  upon  until  so  pre- 
sented, the  rule  might  be  different,  and  the  meaning  of  the  term 
*^  olaim ''  be  important ;  but,  under  the  circumstances  of  the 
case,  it  is  of  no  consequence  whatever. 

The  next  assignment  of  error  is  the  question  cf  the  liability  of 
a  municipal  corporation  for  damages,  occasioned  to  passengers 
along  its  streets  and  side-walks,  in  consequence  of  the  neglect 
of  its  officers  to  keep  them  in  repair.  It  is  the  same  old,  ugly 
question  that  has  wearied  the  patience  of  courts  and  attorneys 
for  many  years.  A  great  many  recoveries  of  damages  have  been 
upheld  by  the  courts  in  that  class  of  cases ;  but  they  have  requir- 
ed the  expenditure  of  an  immense  amount  of  brain  labor  to  dis- 
cover any  principle  upon  which  to  sustain  them.  The  appel- 
lant's counsel  contends  that  the  power  delegated  by  the  legisla- 
tuxe^  contained  in  the  city  charter  of  the  appellant,  in  reference 
to  the  case  of  streets,  side-walks  and  cross-walks,  is  conferred 
exclusively  upon  the  mayor  and  aldermen,  comprising  the 
common  cpuncil,  and  that  they  alone  should  be  held  liable 
for  the  consequences  resulting  from  their  own  carelessness. 
That  view  seems  reasonable,  and  if  it  had  been  adopted  in  the 
outaety  would  have  prevented  the  perplexity  which  the  devious 
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course  pursued  by  the  courts  of  many  of  the  states  has  oc- 
casioned. I  always  thought  it  the  correct  one.  I  have  nev- 
er been  able  to  discover  any  justice  in  allowing  officials, 
charged  with  a  specific  duty  relating  to  an  affair  in  which 
the  entire  community  is  interested,  to  shirk  the  consequences 
of  their  own  inattention — if  not  absolute  heedlessness— upon 
the  tax-payers  of  a  particular  district.  It  is  universally 
conceded  that  municipal  corporations  are  organized  in  the 
main  for  governmental  purposes;  and  that  the  opening,  im- 
provement and  repair  of  public  streets  in  a  town  are  purely 
matters  of  a  public  interest ;  and  that  the  use  and  enjoyment  of 
them  belong  to  tlie  public  generally.  Besides,  the  rtglit  to 
maintain  an  action  for  damages  in  such  cases  is  the  subject 
of  great  abuAC.  A  person  receiving  an  injury  owing  to  the  de- 
fectiveness of  a  street  or  side-walk  is  very  liable  to  intensify  it, 
and  juries  are  not  unfrequently  imposed  upon  shamefully  in 
die  matter.  And  again,  juries  are  not  inclined  to  make  that  dis- 
crimination, when  a  public  corporation  is  defendant,  and  an  in- 
jured party,  surrounded  by  circumstances  usually  calculated 
to  excite  sympathy,  as  plaintiff,  which  they  would  if  tlierespon- 
sibility  were  upon  an  individual.  The  policy  always  seemed 
to  me  to  be  a  pernicious  one,  and  entirely  destitute  of  principle 
to  stand  upon.  The  Massachusetts  decisions,  and  those  of  other 
states  in  the  same  line,  indicate  the  only  correct  view  upon  the 
subject,  in  my  opinion.  They  recognize  no  common  law  liabil- 
ity in  such  cases,  nor  any  liability  at  all,  unless  given  expressly 
by  statute.  That  seems  to  be  the  only  rational  solution  of  the 
question.  It  has  been  determined  by  this  court,  that  the  statute 
of  the  state  imposing  liability  upon  public  corporations  extends 
to  such  cases  as  the  one  under  consideration.  (^McCMa  v. 
County  of  Multnomah^  8  Or.  424.)  That  statute  provider  that 
^^  an  action  may  be  maintained  against  a  county,  incorporated 
town,  school  district,  or  other  public  corporation  of  like  charac- 
ter in  this  stjite,  cither  upon  a  contract  made  by  such  county 
or  other  public  corporation  in  its  public  character,  and  witliin 
the  Hcope  of  its  authority,  or  for  an  injury  to  the  rights  of  the 
plaintiff,  arisin;^  from  some  act  or  omission  of  such  county  or 
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Other  public  corporation."  (Civil  Code,  Sec.  847,  182.)  If 
this  were  an  original  question,  I  should  very  likely  be  of  the 
opinion  that  ^^  the  act  or  omission  "  from  which  the  injury  arose, 
referred  to  in  the  statute,  related  to  some  act  or  omission  of  a 
strictly  corporate  character,  and  did  not  include  the  acts  or  omis- 
sions of  the  officers  of  the  county  or  public  corporation,  in  the 
discharge  of  duties  they  owed  to  the  public,  such  as  keeping 
public  roads  and  streets  in  good  repair ;  but  the  principle  of 
that  case  has  been  followed  in  this  state  for  more  than  seventeen 
years,  and  I  do  not  see  any  consistent  way  of  getting  rid  of  it 
without  the  aid  of  legislation.  Many  of  the  larger  towns  of 
the  state  have  avoided  its  effects,  by  provisions  in  their  char- 
ters exempting  the  town  from  liability  in  such  case,  and  impos- 
ing it  upon  the  officers  thereof,  where  they  have  been  guilty  of 
negligence  that  occasioned  the  injury ;  but  without  some  such 
course,  or  a  modification  of  the  statute  before  referred  to,  the 
tax-payers  of  public  corporations  will  have  to  continue  to  be 
insurers  against  the  negligence  of  their  officers.  The  appel- 
lant's counsel  seemed  to  think  that  the  charter  in  this  case  was 
different,  in  regard  to  vesting  the  power  in  the  common  council 
instead  of  the  corporation  itself,  from  the  cases  where  such  cor- 
porations had  been  held  liable  for  damages,  under  similar  cir- 
cumstances. I  have  examined  the  charters  of  many  of  the 
corporations  in  the  state,  and  find  that  they  are  substantially 
like  tlie  Salem  charter  in  that  particular.  Besides,  the  case  of 
Ifc  Collar.  County  of  Multnomah^  «t£pra,  covers  every  con- 
ceivable question  of  that  character.  There  the  duty  of  keep- 
ing roails  in  repair  was  especially  enjoined  upon  the  road  su- 
pervisor, and  the  county  had  nothing  to  do  with  the  matter ;  but 
the  court  held  that  the  county  court  having  the  power  to 
appoint  and  remove  the  supervisor,  rendered  the  county  liable. 
I  do  not  think  the  case  stands  upon  any  correct  principle;  but, 
as  before  observed,  it  has  been  followed  by  numerous  adjudi* 
cations  in  the  state  respecting  the  liability  of  municipal  corpor- 
ations, and,  in  our  judgment,  if  the  rule  is  to  be  changed,  the 
legislature  had  better  make  the  change.  Our  decision  upon  the 
subject  is  controlled  entirely  by  the  rule  of  stare  decisis. 
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Another  assignment  of  error  is,  that  it  does  not  appear  that 
the  cross-walk  in  question  was  maintained  by  the  authority  of 
the  city  council.  The  proof  upon  that  pcHnt  showed  that  a 
former  and  present  supervisor  of  roads,  an  officer  appointed  by 
the  common  council  under  the  charter  of  the  city,  who  is  re- 
quired to  collect  and  apply,  under  the  direction  of  the  council, 
the  road  tax  within  the  city,  had  repaired  siud  cross-walk,  and 
caused  it  to  be  repaired  several  times,  both  before  and  after  tlie 
injury ;  though  it  did  not  appear  that  the  city  council  had  es- 
pecially directed  it.  The  question  arises  upon  the  charge  of 
the  court  to  the  jury,  that  by  the  charter  it  was  the  duty  of 
the  city  to  keep  in  repair  and  safe  for  travel  the  cross-walks  in 
the  city,  and  that  were  maintained  under  its  authority.  The 
appellant's  counsel  saved  an  exception  to  this  part  of  the 
charge,  claiming  that  the  evidence  was  insufficient  to  authorise 
the  court  to  refer  the  matter  to  the  jury.  The  bill  of  excep- 
tions contains  a  statement  that  there  was  no  other  testimony 
than  above  indicated  showing  the  fact.  This  must  be  taken, 
however,  with  the  further  fact  that  the  two  streets,  Marion  and 
Winter  streets,  were  common  thoroughfares  within  the  city, 
used  by  the  citizens  thereof  and  others.  This  has  to  be  pre- 
sumed after  verdict,  as  it  was  alleged  in  the  complaint.  Then 
if  those  facts  tended  to  prove  that  the  city  council  had  direct'- 
ed  the  improvement  of  the  cross-walk,  which  I  think  we  must 
conclude,  there  was  evidence  tending  to  show  that  it  was  main- 
tained by  the  city,  within  the  current  of  authorities  bearing 
upon  that  point,  and  the  court  properly  submitted  the  question 
to  the  jury. 

The  appellant's  counsel  has  also  submitted  a  question,  as  to 
whether  the  city  had  any  charter  aside  from  the  amendment  of 
18G8.  It  appears  that  the  legislative  assembly  of  the  state  at 
its  session  during  that  year,  adopted  an  amendment  to  the  ex- 
isting charter  of  the  city,  conferring  upon  it  important  addi- 
tional powers  relating  to  the  improvement  of  its  public  grounds^ 
the  establishment  and  opening  of  streets  within  its  limits,  and 
other  matters,  and  prescribed  the  mode  by  which  those  powers 
were  to  be  carried  out.   This  amendment,  said  counsel  suggests, 
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constitutes  the  entire  charter  of  the  city.  Pie  deduces  this  con- 
clusion from  the  fact  that  the  constitution  provides  that  when 
an  act  is  revised  or  a  section  amended,  the  act  revised  or  section 
amended  shall  be  set  forth  at  fall  length  ;  and,  assuming  that 
the  legislature  did  its  duty,  as  he  would  claim,  in  publishing 
the  act  as  revised,  the  amendment  must  embrace  all  there  is 
of  the  charter.  The  difficulty,  however,  in  the  counsel's  posi- 
tion is,  that  the  act  of  181)8  was  not  a  revision  of  the  former 
act,  or  an  amendment  of  any  section  thereof.  It  was  only  a  sup- 
plement thereto.  It  amended  the  charter  of  the  city  by  confer- 
ring on  the  common  council  powers  that  it  did  not  theretofore 
possess,  but  did  not,  as  I  can  see,  change  existing  authority,  or 
prescribe  any  different  mode  of  procedure  for  exercising  it. 
An  amendment  such  tjLS  the  constitution  refers  to  in  section  22 
of  article  4,  is  a  change  in  some  of  the  existing  provisions  of 
an  act.  Additional  provisions  not  affecting  existing  ones,  are 
not  the  character  of  amendments  intended  by  said  section 
22  of  the  constitution.  To  enlarge  the  jurisdiction  of  the  city 
government,  so  as  to  extend  it  to  other  and  distinct  subjects, 
is  no  such  amendment  of  the  constitution  as  section  22  provides 
in  regard  to.  We  substantially  held  that  in  the  Portland  Wa- 
ter case,  David  et  al.  v.  Portland  et  al.y  decided  at  this  term. 
The  effect  of  the  counsel's  logic,  as  he  admits,  blots  out  the 
original  charter  of  18G2,  and  leaves  the  city  without  any  pro- 
YisioQ  for  boundaries,  taxation,  or  any  other  requisite  for  ordin- 
ary municipal  goverment.  If  that  were  the  result,  I  think  it 
would  overtax  his  ingenuity  to  explain  how  it  succeeded  in  re- 
taining an  attorney  to  present  its  defense  herein,  or  how  it 
could  be  brought  into  court,  even*  The  argument,  it  seems  to 
me,  if  conceded,  would  have  an  unfortunate  rebound. 
The  judgment  appealed  from  will  be  affirmed. 
XIV.  QBBa.-2a. 
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^-^  ALICE  H.  DODD  v.  S.  W.  DODD. 

DivoBCS— Pleadlng — CouNTEft  Claim.— lu  a  suit  for  divorce,  the  defend- 
ant may,  in  an  answer  in  the  way  of  a  cross  bill  or  counter  claim, 
demand  and  obtain  the  affirmative  relief  of  a  divorce,  when  shown  to  be 
entitled  thereto. 

Linn  County.     Defendant  appeals.     Affirmed. 
Weatherford  &  Blackbumy  for  Appellants. 
Flinn  &  Chamberlain^  for  Kespondent. 

Lord,  C.  J. — ^The  plaintiff  brought  a  suit  for  divorce.  The 
defendant  answered,  denying  tlie  charges  alleged,  and  setting 
up  by  way  of  counter  claim  certain  alleged  charges  against  the 
plaintiff,  for  which  he  demanded  affirmative  relief.  The  plain- 
tiff'replied,  denying  the  alleged  counter  claim.  Issue  being  tlius 
joined,  the  evidence  was  taken,  and  a  trial  had,  which  resulted 
in  a  decree  dismissing  the  complaint  of  the  plaintiff,  and  also 
the  counter  claim  or  cross  bill  of  the  defendant.  To  the  dis- 
missal of  the  cross  bill  of  the  defendant,  which  asks  for  affirm- 
ative relief,  viz,  a  divorce,  this  appeal  is  taken. 

The  only  legal  question  presented  is,  whether  an  answer  in 
the  nature  of  a  cross  bill,  asking  for  affirmative  relief,  is  allow- 
able under  the  code.  Unless  it  is,  the  defendant  has  no  ground 
for  appeal.  The  right  is  claimed  to  exist  by  force  of  section 
389  of  the  code,  which  provides  that  "  the  counter  claim  of  the 
defendant  shall  be  one  upon  which  a  suit  might  be  maintained 
by  tiie  defendant  against  the  plaintiff  in  the  suit ;  and  in  addi- 
tion to  the  cases  specified  in  the  subdivisions  of  section  72,  it 
is  sufficient  if  it  be  connected  with  the  subject  of  the  suit." 
Tliis  provision,  as  a  whole,  is  quite  similar  to  section  150  of 
the  New  Yorfi  code.  In  B.  v.  B.,  11  N.  Y.  Legal  Obs.  350, 
it  was  held  after  a  full  and  careful  consideration,  that  such  an 
answer  was  a  counter  claim,  within  the  provisions  of  section 
150  of  the  New  York  code ;  and  this  was  approved  in  an  anony- 
mous cjise,  17  Abb.  Pr.  48,  as  correct  in  principle  and  sati^- 
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factory  in  reasoning.  Subsequently,  however,  the  doctrine  of 
jB.  v.  B.^  supray  was  disapproved  by  a  majority  of  the  court, 
in  H.  F.  IL  V.  S.  JjT.,  40  Barb.  10.  But  it  would  seem  now, 
that  the  practice  is  settled  in  that  state,  to  allow  an  answer  in 
the  nature  of  a  cross  bill,  for  the  purpose  of  obtaining  afBrma- 
tive  relief. 

In  Campbell  v.  Camphdl^  12  Hun  686,  it  is  said :  "  There 
is  no  good  reason  why  this  right  should  not  exist,  and  many 
why  it  should.  The  proceedings  in  this  class  of  cases  are  sui 
generis.  And  when  the  pleadings  present  issues  of  this  kind, 
and  in  the  form  presented  in  this  case,  each  party  is  an  actoTy 
and  cannot  be  deprived  without  his  or  her  consent  of  the  right 
to  pursue  affirmative  relief."  (See  also,  Blech  v.  Blcch^  27 
Hun   296  ;  2  Abbott,  Forms,  169,  Form  1089.) 

Mr.  Bishop  says :  ''  The  practice  of  bringing  in  a  cross  bill 
by  the  defendant  against  the  plaintiff,  to  aid  the  defense,  and 
likewise  obtain  affirmative  relief,  may  be  resorted  to  in  these 
divorce  cases,  as  well  as  in  any  other.  This  way  is  open  to  tlic 
defendant,  equally  whether  the  proceeding  is  by  bill  in  equity, 
by  libel  corresponding  to  the  ecclesiastical  libel,  or  by  a  stat- 
utory complaint."     (2  Bishop  on  Mar.  &  D.,  Sec.  310.) 

It  seems  to  us  that  the  language  of  Sec.  889,  supra^  is  broad 
enough  to  authorize  the  defendant  in  a  suit  of  this  kind  to  put 
in  an  answer  by  way  of  counter  claim,  not  only  for  the  purpose 
of  defeating  the  plaintiff 's  right  of  suit,  but  also  for  the  i^ur- 
pose  of  obtaining  affirmative  relief  as  prayed  for.  To  compel 
tlie  defendant  to  bring  a  new  suit,  and  go  over  the  same  evi- 
dence, which  could  be  as  well  given  in  the  existing  action, 
would  be  vexatious,  and,  in  fact,  unnecessary.  On  the  other 
liand,  to  allow  such  an  answer,  tlie  riglits  of  the  parties  could 
be  adjusted  in  one  suit,  and  much  inconvenience  and  delay 
avoided.  It  is  always  desirable  that  there  be  as  speedy  a  de- 
termination of  litigation  as  is  consistent  with  a  proper  exami- 
nation and  consideration  of  the  case.  A  suit  in  equity  under 
our  system  is  necessarily  more  2)rotracted  than  an  action  at 
law,  and  whatever  can  be  done  to  adjust  speedily  the  riglits 
of  the  parties,  consistent  with  the  law,  and  put  an  end  to  the 


840  Turner  t\  Parker.  [Sup.  Ct 

opinion  of  the  Court— Lord,  C.  J. 

litigation,  ought  to  be  done.  We  think  section  389,  which 
applies  to  suits  in  equity,  authorizes  such  an  answer  by  way 
of  counter  claim,  not  only  to  defeat  the  suit  of  the  plaintiff, 
but  to  obtain  affirmative  relief.  The  matter  set  up  by  the 
defendant  as  a  counter  claim  was  such  as  he  could  have  main- 
taincd  a  suit  upon  against  the  plaintiff,  and  is  within  the  pur* 
view  of  the  provision  referred  to.  It  is  due,  however,  to  say 
that  heretofore  Judge  Thayer  has  entertained  opposite  views, 
but  is  inclined  to  concur  in  thinking  now  that  the  view  ex- 
pressed is  the  proper  one.  Upon  the  facts  of  this  case  we  are 
unable  to  discover  any  error  in  the  result  reached  by  the  court 
below,  and  deem  it  unnecessary  to  encumber  the  record  with 
any  notice  of  the  facts.     The  decree  must  be  affirmed. 


[Filed  December  23.  1886.] 

G.  H.  TURNER  et  al.  v.  E.  P.  PARKER. 

BouNDABT— Mbandbb.— To  '*  meander  "  means  to  foHow  a  winding  or  flezn- 
oas  course,  and  where  a  donation  land  claim  is  described  as  '*  beginning 
at  a  stake  at  low  water  mark  •  •  ♦  thence  with  the  meander  of  the  river," 
by  courses  which,  if  run  in  straight  lines  from  station  to  station,  would 
not  adhere  strictly  to  the  water  line,  the  language  used  must  be  under- 
stood to  mean  a  line  which  follows  the  sinuosities  of  the  river — ^tbat  the 
river  is  the  boundary  of  the  land  between  the  points  indicated. 

Clatsop  County.    Defendant  appeals.     Affirmed. 

C  W.  jFulton  and  i?.  Williams^  for  Appellant. 

a.  L.  McKee^  for  Respondent. 

Lord,  C.  J. — This  was  an  action  of  ejectment,  to  recover  a 
small  strip  of  land  described  in  the  complaint.  The  only  ques- 
tion is,  whether  or  not  the  tract  of  land  in  dispute  is  within  the 
boundaries  of  the  McCIure  J)onation  Land  Claim.  It  is  stip- 
ulated that  if  it  was,  the  plaintiffs  are  the  owners  of  it ;  but 
that  to  determine  this,  it  was  necessary  to  ascertain  the  true 
northern  boundary  of  that  claim ;  and  if  the  river  is  the  bound- 
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nry,  then  the  tract  of  land  in  dispute  is  owned  by  the  plain- 
tiffs. 

The  land  claimed  and  notified  is  described  thus:  '^  Beginning 
at  a  stake  at  low  water  mark  in  the  bay  of  Shallows,  at  Astoria, 
7  chs.  N.  of  Shively*s  N.  W.  corner  ♦  ♦  ♦  thence  with 
the  meander  of  the  river:  1st  N.  GO  deg.  W.  20.00  chs.  to 
Shark's  Point;  2d,  N.  85  deg.  W.  30.00  chs ;  8d,  S.  60  deg. 
W.  18.50  chs.;  4th,  W.  2.00  chs.  to  a  stake,"  &c.  To  follow 
the  calls  of  the  survey  by  metes  and  bounds,  that  is,  by  straight 
lines  from  one  point  to  the  other,  as  indicated  above,  the  tract 
in  dispute  would  not  be  included  in  the  donation  claim ;  but  if 
the  intention  was  to  meander,  then  the  river  is  the  boundary, 
and  includes  the  tract  in  controversy. 

To  meander  means  to  follow  a  winding  or  flexuous  course  ; 
und  when  it  is  said:  "  Thence  with  the  meander  of  the  river," 
&c.,  it  must  mean  a  meandered  line — a  line  which  follows  the 
sinuosities  of  the  river — or  in  other  words,  that  the  river  is  the 
boundary  of  the  land  claim  between  the  points  indicated. 
(^Schurmeier  v.  Railway^  10  Minn.  100-102.)  It  seems  to  ua 
this  is  the  obvious  construction  of  the  language,  and  the  plain 
intention,  in  the  light  of  all  the  facts,  as  suggested  at  the  argu- 
ment. 

In  County  of  St.  Clair  v.  Lov^ingston^  23  Wall.  64,  Mr. 
Justice  Swayne,  in  delivering  the  opinion  of  the  court,  said : 
*'It  maybe  considered  a  canon  in  American  jurisprudence, 
that  when  the  calls  in  a  conveyance  of  land  are  for  two  corners 
at,  in,  or  on  a  stream  or  its  bank,  and  there  is  an  intermediate 
line  extending  from  one  such  corner  to  the  other,  the  stream  is 
the  boundary,  unless  there  is  something  which  excludes  the  op- 
eration of  the  rule,  by  showing  that  the  intention  of  the  parties 
was  otherwise.  Survey  597  is  the  elder  one.  Its  calls  are : 
*  Beginning  on  the  hank  of  the  Mississippi  river^  &c.  *  * 
thence  S.  6  W.  160  chains  to  a  point  on  the  river,'  &c.  It 
will  be  observed  that  the  beginning  corner  is  on  the  bank  of 
the  river.  The  second  corner  is  a  point  on  the  river.  The  line 
between  them  is  a  strniglit  one.  Where  tlie  corner,  as  described, 
would  have  fixed  the  line  does  not  appear.     There  was  an  ob- 
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vious  benefit  in  having  the  entire  front  of  the  land  extend  to 
the  water's  edge.  There  was  no  previous  survey  or  ownership 
•by  another,  to  prevent  this  from  being  done.  No  sensible  rea- 
son can  be  imagined  for  having  the  two  comers  on  the  river, 
and  the  intermediate  line  deflect  from  it.  Under  the  circum- 
stances, we  cannot  doubt  that  the  river  was  intended  to  be 
made,  and  was  made,  the  west  line  of  the  survey.  In  the  light 
of  the  facts,  such  is  our  construction  of  the  calls  of  the  survey, 
and  we  give  them  that  effect.  The  calls  of  Survey  No.  786,  as 
respects  this  subject,  are :  '  Thence  N.  85  deg.  W.  174  poles, 
to  a  point  on  the  bank  of  the  Misaisaippi  river,  from  which  * 
thence  N.  5  deg.  £.  up  the  Mississippi  river,  and  binding  there- 
with,' &c.  Here  the  calls,  as  to  the  river,  are  more  explicit 
than  in  Survey  579.  The  language,  '  up  the  Mississippi  river 
and  binding  therewith,'  leaves  no  room  for  doubt.  Discussion 
is  unnecessary.  It  could  not  make  the  result  clearer.  The 
river  must  be  held  to  have  been  the  west  boundary  of  this  sur- 
vey also."  It  seems  to  us  that  the  question  raised  was.  What 
was  the  legal  import  and  significance  of  the  words  employed  ? 
And  this  was  properly  a  matter  for  the  decision  of  the  court  in 
the  light  of  the  facts.     The  judgment  must  be  affirmed. 


[Filed  January  4, 1887.] 

H.  A.  SNOW  V.  E.  W.  REED. 

BOABD  OF    PtLOT  COMMIS8IONKE&— JURISDICTION  OVER  PILOTS— NOTICE.— The 

jurisdiction  of  the  board  of  pilot  commissionors  for  the  Willamette  and 
Columbia  rivers  over  the  pilots  appointed  by  them  is  immediate  and  con- 
tinuous, and  upon  a  chais^e  of  misconduct  against  any  such  pilot,  it  is  not 
necessary  that  a  formal  notice  thereof  be  served  upon  him.  It  is  suffic- 
ient that  he  be  given  an  opportunity  to  explain  or  disprove  the  cbaiige. 
Sakb— Attorney.— While  such  board  cannot  delegate  to  another  the  de- 
cision of  any  question  which  the  law  requires  them  to  determine,  they 
may  employ  an  attorney  to  acquaint  them  as  to  the  manner  of  conduct- 
ing the  Investigation. 

Clatsop  County.     Plaintiff  appeals.     Affirmed. 
Nolan  &  Dorria  and  (7.  W*  Fulton^  for  Appellant. 
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(7.  H.  Page,  for  Respondent. 

TiiAYEB,  J. — ^Thla  case  involves  the  regularity  of  proceed- 
ings of  the  board  of  pilot  commissioners  for  the  CoIumbi;i 
and  Willamette  rivers,  iu  revoking  the  license  of  the  ap[>c]- 
lant  as  pilot  on  said  rivers.  He  was  charged  with  drunken- 
ness and  carelessness,  while  in  charge  as  pilot  of  the  ship  W. 
II.  Starbuck,  and  with  running  the  ship  aground.  It  was 
heard  before  a  majority  of  the  members  of  the  board ;  \vi\a 
sustained,  and  the  decision  thereon  rendered,  which  is  the  sub- 
ject of  complaint.  The  circuit  court,  u[)on  writ  of  review, 
sustained  it,  and  this  appeal  was  taken  therefrom. 

The  authority  of  the  bo^rd  is  not  questioned,  nor  the  sufficv 
lency  of  the  cause  for  revocation.  Neither  is  it  pretended  that 
the  appellant  has  been  deprived  of  any  opportunity  to  make 
ills  defense  to  said  charge;  but  it  is  claimed  that  said  procccil- 
ings  were  not  conducted  in  conformity  with  the  statute  under 
which  said  board  was  created.  The  several  matters  of  allegctl 
irregularity  in  the  proceedings  of  the  board  have  been  consid- 
ered by  the  court,  but  are  not  deemed  sufficient  to  authorize 
the  annulment  of  the  decision  made  in  the  premises. 

The  law  does  not  require- the  same  strictness  in  the  proceed- 
ings of  such  a  body  in  administering  the  affairs  committed  to 
its  charge  as  it  does  in  theproceedingsof  courts  of  justice.  The 
latter  must  not  only  have  jurisdiction  of  the  subject  matter, 
but  must  acquire  jurisdiction  of  tlie  person,  before  they  pro- 
ceed to  hear  and  determine  ;  and  they  can  only  acquire  juris- 
diction of  the  person  in  the  mode  pointed  ojut  by  law,  while 
the  former  has  jurisdiction  in  the  outset  of  both  the  subject 
matter  and  the  person. 

The  board  of  pilot  commissioners  had  control  over  the  ap- 
pellant as  a  pilot.  They  appointed  him  pilot,  because  they 
supposed  him  suitable  for  the  position;  and  it  was  their  duty 
to  observe  his  conduct,  and,  if  he  failed  to  discharge  his  duties, 
to  revoke  his  license.  Their  jurisdiction  over  the  pilots  they  ap* 
point  is  constant  and  continuous.  No  notice  has  to  be  served  on 
a  pilot  charged  with  neglect  of  duty,  in  order  to  give  the  board 
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jurisdiction.  The  statute  may  require  notice  to  be  given  to 
tlie  pilot  in  certain  cases,  where  a  charge  for  dereliction  of 
duty  has  been  made  against  liim,  and  require  the  board  to  ob- 
serve certain  forms  in  the  investigation  thereof ;  but  that  is 
for  the  benefit  of  the  pilot.  It  is  to  give  him  an  opportunity 
to  explain  and  disprove  the  cliarge.  Such  requirements  should 
be  substantially  complied  with.  The  board  would  have  no 
right  to  proceed  unless  they  were.  It  is  no  more,  however, 
than  the  superior  saying  to  the  inferior,  to  whom  it  has  eiN 
trusted  the  administration  of  a  certain  affair,  that  the  inferior 
must  not  act  hastily  and  upon  mere  hearsay  in  the  particular 
case.  The  proceedings  of  the  boanl  of  pilot  commissioners 
in  such  cases  are  not  summary  proceedings,  to  divest  or  affect 
rights  of  property,  in  the  sense  in  which  the  latter  are  i|nder- 
stood  when  required  to  be  strictly  construed.  The  courts 
have  no  ri^ht  to  interfere  in  the  former  case,  except  to  prevent 
an  injustice.  If  the  board  were  to  act  arbitrarily,  and  abso- 
lutely disregard  the  restrictions  which  the  statute  had  imposed 
upon  it,  the  act  should  be  annulled. 

The  several  circuit  courts  of  the  state  have,  under  the  consti-^ 
tution,  supervisory  control  over  ofiScers  and  tribunals  of  that 
character  (Const.,  Art.  9,  §  7) ;  and  should  exercise  it  whenever 
necessary  to  keep  them  within  the  line  of  their  duty,  or  to  cor- 
rect such  acts  done  outside  thereof  as  substantially  injure  par* 
ties  ;  but  to  attempt  to  control  their  discretion,  or  require  them 
to  observe  all  the  niceties  in  the  ordinary  administration  of 
their  duties  that  are  required  of  officers  and  tribunals  proceeding 
under  statutory  authority  to  divest  parties  of  general  property 
rights,  would  be  absurd.  There  is  no  analogy  whatever  be* 
twecn  the  two  classes  of  cases. 

In  the  case  under  consideration,  a  complaint  was  made  in 
writing  against  the  appellant,  and  filed  with  the  secretary  of 
the  board.  He  was  notified  of  the  fact,  and  required  to  appear 
and  answer  it.  He  appeared  at  the  time,  but  none  of  the  mem« 
bers  of  the  board  were  present.  The  secretary  informed  the 
appellant  that  the  hearing  was  postponed  until  a  subsequent 
day,  at  which  time  he  again  appeared.     But  two  of  the  raeai« 
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bers  of  the  board  were  then  present,  and  they  proceeded  to 
investigate  the  charge.  The  appellant,  however,  moved  to  dis- 
miss the  complaint,  upon  the  grounds  that  the  board  had  loht 
jurisdiction.  This  is  one  of  tlie  principal  grounds  of  error  re- 
lied on.  Such  a  ground  might  be  tenable  in  a  justice's  court 
proceeding,  where  jurisdiction  is  obtained  by  the  personal  ser- 
vice and  return  of  a  summons,  and  may  be  lost  by  the  failure 
of  the  justice  to  be  present  at  the  time  the  defendant  is  re- 
quired to  appear  and  answer;  but  in  tliis  proceeding  the  board 
had  jurisdiction  by  reason  of  the  relation  existing  between  it  and 
the  appellant.  The  latter  was  at  all  times  amenable  to  the 
former  for  his  conduct,  and  it  only  had  to  say  to  him  that  a 
complaint  had  been  made  against  him  for  certain  misconduct, 
and  to  come  forward  and  explain  it.  The  proceeding  is  neces- 
sarily summary,  and  was  designed  and  intended  to  insure  effic- 
ient service  in  the  promotion  of  navigation  and  commerce. 

Another  ground  of  error  is,  that  the  commissioners,  wliile 
investigating  the  charge  against  the  appellant,  employed  and 
had  present  an  attorney  to  instruct  and  advise  them  with  refer- 
ence thereto;  which  attorney,  appellant's  counsel  claim,  was 
also  acting  as  attorney  for  the  respondent  in  the  proceeding. 
It  does  not  appear  that  the  attorney  did  instruct  or  advise 
the  commissioners ;  nor  that  he  was  attorney  for  the  respond- 
ent. The  commissioners  had  a  right  to  employ  an  attorney, 
to  acquaint  them  as  to  the  manner  of  conducting  the  investi- 
gation. It  is  not  supposed  that  the  board,  where  two  of  its 
number  are  required  by  the  law  creating  it  to  have  been  en- 
gaged as  masters  or  mates  on  seagoing  vessels  or  steamboats 
for  at  least  two  years  prior  to  their  election,  and  the  third 
liable  to  be  selected  on  account  of  his  practical  knowledge  of 
navigation,  would  have  much  idea  about  the  form  of  such  a 
proceeding,  and  their  engagement  of  a  suitable  person  to  ad- 
vise them  regarding  such  matters,  especially  when  the  appel- 
lant appeared  with  a  force  of  attorneys,  as  he  did  in  this  affair, 
and  interposed  technical  demurrers  and  motions,  was  very 
proper.  They  could  not,  of  course,  delegate  to  their  attorney 
the  decision  of  any  question  which  tlic  law  required  them  to 
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determine ;  nor  detennine  it  themselves  through  his  advice ; 
but  to  receive  advice  from  him  as  to  the  various  steps  to  be 
taken  in  the  progress  of  the  investigation  was  legitimate. 
There  would  not,  in  any  case,  be  grounds  for  the  court's  in- 
terference with  the  decision  of  the  commissioners,  unless  it 
appeared  that  they  had  abused  the  trust  reposed  in  them  to  the 
prejudice  of  the  appellant. 

I  have  not  been  able  to  discover  but  that  the  appellant  had 
a  fair  hearing  in  the  matter,  although  the  determination  against 
liim  may  have  been  severe  and  injurious  in  its  consequences; 
still  the  interest  of  navigation  and  commerce  must  be  consulted 
and  regarded  as  paramount  to  his  loss.  No  person  should  be 
trusted  with  a  pilot's  license  who  is  under  any  taint  of  suspi- 
cion of  intemperance.  An  assurance  upon  the  part  of  the 
board  of  pilot  commissioners,  that  a  person  addicted  to  drunk- 
enness was  competent  to  take  charge  of  a  vessel  and  conduct 
her  safely  to  port,  would  be  criminal.  The  necessity  of  pru- 
dence, skill  and  sobriety  in  the  discharge  of  so  important  a 
duty,  is  too  great  to  justify  the  board  in  accrediting  any  one 
as  competent  to  perform  it,  unless  absolutely  known  to  possess 
those  requisites. 

The  appellant's  counsel  also  claimed  that  the  president  of 
the  board  called  the  meeting  at  which  the  said  charge  was 
investigated  without  notifying  commissioner  Brown  thereof. 
Whether  this  is  so  or  not  does  not  appear  from  the  record,  and 
I  do  not  think  that  we  should  presume  that  such  was  the  fact 
It  was  the  duty  of  the  president  of  the  board,  when  he  calls  a 
meeting  thereof,  to  give  reasonable  notice  to  the  other  com- 
missioners, and  we  have  the  right  to  presume  that  he  performed 
that  duty,  I  think,  unless  it  is  shown  to  the  contrary.  The 
decision  of  the  circuit  court  appealed  from  should  be  affirmed. 

Stbahan,  J.,  concurs  in  the  result,  upon  the  principles  an- 
nounced in  Wood  v.  RiddUy  decided  at  this  term. 
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STATE  V.  AH  SAM.  I  ^J  gj 

I  13«  308 
Cbimtnaii  Law— Indictment.— In  an  indictment,  it  is  generally  safflcient  ^*  -^^ 

to  charge  the  acts  coming  withia  the  statutory  description  in  the 
Bubatautial  words  of  the  statute,  witliout  further  expansion. 
Saxb— OriuK  Den  —  EviDENCR.  —  In  an  indictment  for  frequenting  an 
opium  den  for  the  purpose  of  smoking  opium,  where  tlie  offense  is 
in  its  nature  continuing  from  day  to  day,  or  constituted  out  of  a  series  of 
minor  acts,  it  is  sufficient  to  charge  the  act  as  having  been  committed 
upon  a  particular  day. 

8AXB—**FitEQUBNTINa" — QCBSTION    OF  LaW    AND    FACT.— To    COUStitUtC   the 

offense  of  "  frequenting  an  opium  den,"  &c.,  would  require  more 
than  one  visit ;  how  many,  it  seems,  would  be  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  jury. 

CL.AT80P  County.     Defendant  appeals.    Affirmed. 
Raleigh  Stott,  for  Appellant. 
TTiomas  R.  McBride^  for  Respondent. 

Strahan,  J. — This  appeal  is  from  a  conviction  for  the  crime 
of  frequenting  an  opium  den  for  the  purpose  of  smoking  opium. 
There  is  no  bill  of  exceptions,  and  the  only  question  presented 
is  as  to  the  sufficiency  of  the  indictment.  The  indictment 
charges  that  *^  The  said  Ah  Sam,  Ah  Sue  and  Hong  You,  on 
and  about  the  8th  day  of  April,  1886,  in  the  County  of  Clat- 
sop, and  State  of  Oregon,  did  unlawfully  and  feloniously  enter 
and  frequent  a  certain  opium  den, situated  on  Chenamus  street, 
between  Main  and  Benton  streets,  in  the  city  of  Astoria,  in  the 
county  and  state  aforesaid,  for  the  purpose  of  then  and  there 
smoking  opium." 

The  main  point  relied  upon  by  appellant  is,  that  the  crime  of 
frequenting  a  den  is  not  committed  until  the  visitor  resorts  to 
the  place  so  that  you  could  say  that  he  has  the  habit  of  being 
there.  Habits  are  not  the  acts  of  a  day.  The  statute  defining 
this  crime  is  as  follows:  "It  shall  be  unlawful  forsiny  person 
to  frequent  an  opium  den,  for  the  purpose  of  purchasing  or 
smoking  opium,  or  any  preparation  in  which  opium  is  the  prin- 
cipal medicinal  agent."  (Special  session,  1885,  Sec.  4.  p.  89.) 
And  section  3  defines  an  opium  den  thus :     ''  Any  building 
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where  opium  is  sold  for  the  purpose  of  being  smoked  on  or  about 
the  premises,  or  where  the  same  is  smoked,  shall  be  considered 
an  opium  den." 

When  the  statute  sets  out  what  acts  shall  constitute  the  of- 
fense, it  is  generally  sufficient  in  the  indictment  to  charge  the 
defendant  with  acts  coming  fully  within  thfe  statutory  descrip- 
tion in  the  substantial  words  of  the  statute,  without  any  further 
expansion  of  the  matter.  (1  Bishop's  Crim.  Pro.  611 ;  1  Whar- 
ton's Crim.  L.,  Sec.  364.)  This  rule  has  its  exceptions  (^Stale 
V.  Packard,  4  Or.  157 ;  State  v.  DougheHy,  4  Or.  200),  but 
I  think  the  case  now  before  the  court  does  not  fall  within  the 
exceptions  to  the  general  rule. 

But  the  appellant's  counsel  insists  that  the  indictment  in  ef- 
fect charges  that  the  defendant  (Wiii  frequent  said  opium  den  on 
the  8th  day  of  April,  and  that  the  word  frequent  means  habit, 
which  could  not  be  contracted  in  one  day.  If  the  defendant's 
premises  were  conceded,  the  conclusion  would  not  necessarily 
follow.  It  is  a  question  of  evidence  and  not  of  pleading,  in 
cases  where  the  offense  is  in  its  nature  continuing  from  day  to 
day,  a  particular  act,  so  to  speak — of  being  a  common  drunk- 
ard— may  in  law  be  constituted  out  of  a  series  of  minor  acts, 
which  minor  acts  may  be  committed  on  different  days.  There 
being  no  impossibility  of  law  that  all  may  really  occur  on  one 
day,  the  allegation  of  a  single  day  is  sufficient ;  and  time  not 
being  of  the  essence  of  the  offense,  one  of  the  minor  and  con- 
stituent acts  may  be  proved  as  of  one  day,  and  another  as  of 
another  day,  and  so  on.  This  is  the  general,  the  sound,  and 
the  just  doctrine ;  though,  as  already  intimated,  there  are  in 
[Massachusetts  peculiarities  of  adjudication,  not  according  with 
it.  (Bishop  on  Stat.  Crimes,  Sec.  979;  State  y.  O^ Connor^  49 
Me.  594.)  The  citations  upon  the  hearing  upon  the  part  of  ai>- 
pcUant  were  mainly  from  the  Massachusetts  reports. 

The  object  of  the  enactment  of  the  statute  in  question  was 
to  repress  a  most  dangerous  and  corrupting  vice — one  that 
strikes  at  the  very  foundations  of  both  public  health  and  pub- 
lic morals.  If  the  statute  had  made  a  single  visit  to  an  opium 
den  for  the  purpose  of  smoking  opium  punishable,  there  can 


Jan.  1887.]  Colkman  v.  Ross.  849 

Axsament  for  Appellant. 

be  no  doubt  it  wculd  have  been  more  effectual ;  the  frequent- 
ing would  have  been  repressed,  and  it  may  be  the  vicious  hab- 
it not  formed.  But  this  was  addressed  entirely  to  the  wisdom 
of  the  legishiture.  As  the  statute  stands,  it  would,  undoubt- 
edly, require  more  than  one  visit  to  constitute  the  offense ; 
how  many,  this  court  cannot,  as  a  matter  of  law,  determine. 
Perhaps  it  is  a  mixed  question  of  law  and  fact,  to  be  deter- 
mined by  the  jury  under  all  tiie  circumstances.  In  any  event, 
as  the  indictment  charges  that  the  defendant  frequented  the 
den  for  a  purpose  made  punishable  by  the  statute,  and  the  ju« 
ry  having  found  the  defendant  guilty,  it  is  to  be  presumed  af- 
ter verdict  that  the  necessary  facts  were  established  by  the  evi- 
dence. Every  intendment  in  such  case  is  in  favor  of  the  ver* 
diet. 

We  find  no  error,  and  the  judgment  must  be  affirmed. 


[Filed  January  5, 1887.] 

WILLIAM  T.  COLEMAN  v.  WILLIAM  O.  ROSS, 
Sheriff,  etc. 

Fkbs  op  Shkbiff— Commission.— Upon  a  statate  fixing  the  sheriff's  com- 
mission for  "  all  sums  of  money  actually  made  on  any  process  and  re- 
turned to  the  clerk/'  where  the  plaintiff,  at  an  execution  sale,  bid  in  the 
property,  and  the  amount  of  this  bid  was  credited  on  the  execution,  and 
no  money  was  in  fact  paid,  the  sheriff  is  not  entitled  to  such  commission. 

StAMS.— Nor,  in  such  case,  can  the  sheriff  lawfully  compel  the  purchaser  to 
pay  over  to  him  the  amount  of  his  bid.  The  whole  purpose  of  the  pro- 
ceeding is  accomplished,  when  the  amount  of  the  bid  is  credited  on  the  ex- 
ecution. 

Clatsop  County.    Plaintiff  appeals.    Eeversed. 

C.  W.  Fvlton^  for  Appellant. 

It  was  evidently  contemplated  by  the  framers  of  the  statute 
that  cases  would  arise  where  the  raoney,  although  made,  in 
one  sense,  would  not  be  "  actually  made  and  returned  to  the 
clerk,"  and  the  present  is  such  a  case.     The  object  of  the  stat- 
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ute  is  but  to  compensate  the  sheriff  for  the  responsibility  of 
receiving  and  caring  for  the  money;  hence  the  use  of  the  pecu- 
liar phraseology,  "  actually  made  and  returned."  Such  hna 
been  the  construction  given  to  the  Ohio  statute,  the  language 
of  which  is,  simply, "  money  made  on  execution."  (^Parrin  v. 
Creager^  2  Disney,  464  ;  Vance  v.  Bank  of  Columbus^  2  Ohio, 
214.)  Clearly,  it  was  not  the  intention  that  under  the  circum- 
stances of  this  case,  the  purchaser  should  pay  the  amount  of 
his  bid ;  and  it  follows  from  the  language  of  the  statute  that  if 
the  sheriff  is  not  required  to  care  for  or  bo  responsible  for  the 
money,  or  to  "  actually  return  it  to  the  clerk,"  he  is  entitled 
to  no  commission.  (Freeman  Ex.,§  300  ;  Fowler  y.  jPearce,  2 
English  [Ark.]  28  ;  S.  C.  44  Am.  Dec.  526.) 

(7.  i7.  JPagCj  for  Respondent. 

The  sheriff  is  entitled  to  his  commission  whenever  he  col- 
lected the  money  called  for  by  his  writ,  or  any  part  thereof, 
or  accomplished  for  the  judgment  creditor  that  which  is  equiv- 
alent to  the  money  in  law.  Any  other  construction  of  Sec.  4, 
above  cited,  to  our  mind  would  be  unreasonable,  unjust,  and 
a  fraud  upon  the  courts  and  their  officials.  (Flake  et  cU.  v. 
State  of  New  Yorkj  95  N.  Y.  4C»1 ;  Freeman  on  Executions* 
600,  §  300  ;  Baldwin  v.  Shaw,  35  Vt.  273  ;  Arnold  v.  Dins- 
more,  8  CoL  235  ;  Sweeney  v.  Hawthorn^  6  Nev.  129 ;  Bo- 
rer, Judicial  Sales,  310,  §  782 ;  Campbell  v.  Cothran,  56  N. 
Y.  279 ;  Morse  v.  Gibbons,  43  Cal.  377.) 

Strahan,  J. — ^The  only  question  presented  in  this  case  in- 
volves the  construction  of  the  following  language  in  Section  4, 
Session  Acts,  1885,  p.  121,  fixing  sheriff's  fees  :  *'  For  all  sums 
of  money  actually  made  on  any  process  and  returned  to  the 
clerk,  under  one  thousand  dollars,  three  per  centum ;  on  all 
sums  over  one  thousand  dollars,  two  per  centum."  In  this 
case  the  plaintiff  bid  in  the  property,  and  the  amount  of  his 
bid  was  credited  on  the  execution,  so  that  no  money  was  in 
fact  paid  except  about  $74,  which  included  all  costs  ant]  dis- 
bursements in  the  case  except  the  sheriff's  commissions  on  the 
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sale.  The  question,  therefore,  is  this:  Is  the  amonnt  bid  by 
the  plaintiff  at  his  execution  sale  a  *'  sum  of  money  actually 
fnade  on  any  process  and  returned  to  the  clerk  ?  If  it  is,  then 
the  sheriff  is  entitled  to  the  commission  claimed  ;  otherwise  he 
is  not.  It  seems  to  me  it  must  be  conceded  at  the  outset  that 
there  was  no  sum  of  money  actually  made  ;  nor  was  there  any 
sum  returned  to  the  clerk.  Both  of  these  conditions  must  ex- 
ist before  the  sheriff  is  entitled  to  commission.  In  other  words, 
this  court  has  uniformly  adopted  the  rule  of  strict  construction 
as  applied  to  fees  and  costs  and  disbursements;  and,  therefore, 
to  entitle  an  officer  or  a  party  to  fees  or  to  disbursements,  he 
must  bring  himself  within  the  terms  of  the  statute  authorizing 
or  requiring  its  payment. 

In  construing  a  similar  provision  of  the  fee  bill  relating  to 
the  clerk's  commission,  this  court,  per  Lord,  C.  J.,  said  :  "  The 
facts  concede  that  no  money  was  actually  received,  kept,  or 
disbursed  by  the  clerk.  Will  the  rule  of  strict  construction 
applicable  to  such  statutes  admit  of  the  argument  that  there 
was  a  constructive  receiving,  keeping,  and  disbursing  of  this 
money,  which  entitles  the  clerk  to  his  commissions?**  {Jack^ 
son  y.Sigliny  10  Or.  93.) 

Such,  also,  is  the  effect  of  the  language  of  this  court,  in 
Crawford  v.  Abraham^  2  Or.  168,  where,  in  speaking  of  a 
claim  for  disbursements,  it  is  said :  **  The  claim  for  disburne- 
ments  must  be  for  the  number  of  miles  actually  traveled,  and 
the  number  of  days  in  actual  attendance  as  a  witness  only^^^ 
thus  excluding  all  possibility  of  constructive  charges. 

So  in  Hmoe  v.  Douglas  Co.j  8  Or.  488,  this  court  expressly 
rejected  the  theory  that  a  sheriff  could  receive  pay  for  con- 
structive mileage  in  executing  certain  papers  in  behalf  of  the 
county. 

In  this  case  the  sheriff  charged  and  received  his  regular 
fees  for  every  official  act  performed  by  him  in  executinsr  this 
process,  such  as,  for  the  levy,  notices  of  sale,  certificate  of  sale 
and  return ;  and  it  does  seem  to  me  to  be  an  unreasonable 
claim  for  him  to  demand  nearly  $400  for  commissions,  when 
there  was  no  money  whatever  received  by  him  or  paid  over  to 
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the  clerk,  and  no  risk  or  liability  incurred.  Of  course,  if  the 
statute  plainly  allows  it,  we  have  nothing  to  do  with  the  ques- 
tion as  to  whether  it  is  reasonable  or  not;  but  in  eases  of  doubt 
it  might  be  very  material  to  consider  the  consequences  of  a 
particular  construction.  But  in  this  case  there  can  be  no 
doubt  of  the  legislative  intent,  and  that  was  not  to  allow  com- 
missions unless  the  money  was  actually,  npt  figuratively  or 
constructively,  received  on  the  process,  and  then  paid  over  to 
the  clerk.  Unless  this  language  is  to  receive  this  interpretation, 
its  careful  and  studied  use  by  the  legislature  is  without  mean- 
ing and  without  effect. 

Nor  do  I  think  a  sheriff  could  lawfully  demand  or  compel  the 
plaintiff  to  pay  over  the  amount  of  his  bid  in  money,  when  he 
happens  to  become  the  purchaser,  and  when  he  is  entitled  to 
receive  it  back  again  at  once.  {Fowler  v.  Pearce^  1  Ark.  28.) 
In  such  case  the  whole  purpose  of  the  proceeding  is  accomplish- 
ed when  the  amount  of  the  bid  is  credited  on  the  execution 
and  a  certificate  of  sale  issued,  the  costs  paid  and  the  writ  re- 
turned to  the  clerk.  This  enables  the  court  to  confirm  the  sale, 
to  be  followed  in  due  time  by  the  sheriff's  deed,  for  which  he 
is  entitled  to  charge  a  specified  fee. 

Fiedeldey  v.  Diserens^  26  Ohio  St.  312,  tends  very  much 
to  sustain  our  construction  of  this  statute.  It  was  there  said : 
^<  The  question  argued  by  counsel  is,  whether  the  master  was 
entitled  to  poundage  on  the  $6,000,  the  purchase  money  on  the 
jiroperty  sold.  The  master  was  entitled  to  the  same  fees  al- 
lowed to  sheriffs  in  like  cases  (Code,  Sec.  613);  and  by  the 
statute  regulating  sheriff's  fees  (S.  &  S.  365)  he  is  allowed 
poundage  on  all  moneys  actually  made  and  paid  to  him."  It 
seems  to  us  the  common  pleas  was  right,  in  holding  that  this 
sum  of  $6,000  was  not  money  made  and  paid  within  the  mean- 
ing of  the  statute." 

From  the  facts  of  this  case,  it  appears  that  one  Burkett  ob- 
tained a  decree  of  foreclosu  e  against  Fiedeldey  for  S^l,800, 
due  on  mortgage,  and  for  u  sale  of  the  mortgaged  premtj^es; 
that  the  defendant  in  error  was  appointed  special  master  com- 
missioner in  the  case.     An  order  of  sale  was  duly  isaaed  to 
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him,  and  he  made  return  thereon  that  he  liad  made  sale  of  the 
mortgaged  premises  to  Joseph  Longworth  for  the  sum  of  $6,- 
000.  The  sale  was  in  all  respects  regular  and  according  to 
law;  but  before  the  sale  was  confirmed,  Fiedeldey  paid  the 
amount  of  the  judgment  to  the  plaintiff  Burkett.  The  court 
thcreu[)on  set  the  sale  aside,  and  ordered  Fiedeldey  to  pay  the 
costs.     Among  •  other  items  was  $70  poundage  on  the  $G,000. 

So  also  in  Daic^on  v.  Grafflirij  84  N.  C.  100,  it  is  held  that 
a  sheriff  is  entitled  to  commissions  only  on  moneys  actually 
collected  by  himself  under  execution,  and  not  where  the  same 
is  paid  to  the  plaintiff  by  the  defendant  after  levy.  I  am  aware 
there  are  numerous  cases  where  sheriffs  have  been  allowed 
commissions  or  "  poundage  "  after  a  levy,  and  even  when  there 
was  no  money  paid ;  but  in  no  case  that  I  have  been  able  to 
find,  have  any  such  allowances  been  made  under  a  statute  con- 
taining the  guarded  language  to  be  found  in  ours. 

I  think  the  judgment  should  be  reversed,  and  the  cause  re- 
manded to  the  court  below  for  further  proceedings. 

Lord,  C.  J.,  concurs. 

Thateb,  J.,  expresses  no  opinion. 


[FUed  January  10. 1887.] 

C.  C.  BENDER  v.  J.  F.  BENDER. 

Bqititt — Allbgations  and  Proof  must  Correspond.— The  decree  in  a 
anlt  must  correspond  with  the  alleviations,  as  well  as  the  proofs. 
Hence,  where  the  plaintiff  alleges  that  being  the  owner  of  the  property  in 
controversy  at  the  time  of  her  marriage,  the  defendant,  her  husband, 
subsequently,  by  threats  and  undue  influence,  caused  her  to  convey  it  to 
him,  a  decree  for  the  plaintiff,  based  upon  a  finding  that  the  property 
was  purchased  by  the  joint  earnings  of  the  plaintiff  and  defendant,  was 
deeded  to  the  plaintiff,  and  afterwards  conveyed  by  her  to  the  defendant 
without  consideration,  cannot  be  upheld. 

Coers  AND  DisBURSBiiENTs.~AlIowed  to  the  plaintiff  upon  the  ground 
that  defendant,  the  plaintiff's  husband,  was  not  free  from  fault  in 
the  inception  of  the  controversy,  and  has  property  which  came  to  him 
during  the  marriage  in  some  sense  by  the  aid  of  the  plaintiff. 

Ci-ATSOP  County.    Defendant  appeals.     AflSrmed. 
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Opinion  of  the  Goart'-Strahaa,  J. 

F*  D.  Winton^  for  Appellant. 
C,  W.  Fultouy  for  Respondent. 

Strahan,  J. — ^This  is  a  suit  for  a  divorce.  It  was  referred 
to  J.  Q.  A.  Bowlby,  Esq.,  to  take  the  evidence  and  report  the 
same,  with  his  findings  of  fact  thereon,  to  the  court.  Upon 
the  filing  of  the  referee's  report,  the  same  having  been  excepted 
to  bj  the  plaintiff  was  set  aside,  and  the  court  proceeded  to 
find  the  facts  and  make  a  final  decree  in  said  suit.  The  find- 
ings of  fact  by  the  court  touching  the  ground  for  divorce  was, 
that  the  plaintiff  had  failed  to  establish  by  the  evidence  any 
sufficient  cause  for  a  divorce,  and  that  the  conduct  of  each  of 
the  parties  toward  each  other  had  been  improper.  The  court 
therefore  dismissed  the  complaint,  so  far  as  concerned  the 
prayer  for  a  divorce ;  from  which  part  of  the  decree  no  appeal 
has  been  taken,  and  no  question  touching  the  divorce  is  now 
before  us  on  this  record. 

The  plaintiff's  complaint,  after  stating  her  causes  for  a  di- 
vorce, further  alleges  in  substance  that,  prior  to  her  marriage 
with  the  defendant,  she  was  the  owner  in  Iier  own  right  of  an 
undivided  half  of  about  one  hundred  and  sixty  acres  of  land  in 
CUitsop  County,  which  land  is  particularly  described ;  and  that 
on   the  day  of  187  ,  the   defendant,  by  employing 

threats,  solicitations,  and  undue  influence,  caused  the  plaintiff 
to  convey,  or  attempt  to  convey,  to  him,  her  interest  in  said 
premises;  and  that  on  said  day  she  executed  and  delivered  to 
defendant  a  deed  which  purported  to  convey  to  him  her  undi- 
vided half  interest  in  said  land ;  that  said  deed  was  executed 
without  consideration,  while  said  marriage  relation  existed ; 
and  that  the  defendant  is  the  owner  of  the  other  half  of  said 
tract  of  land,  and  of  personal  property  of  the  value  of  $100.  All 
of  the  allegations  of  the  complaint  are  specifically  denied  by 
the  answer. 

The  court  found  as  a  fact,  that  out  of  the  joint  earnings  of 
the  plaintiff  and  defendant  the  real  property  now  in  controver- 
sy was  purchased ;  that  said  real  property  was  deeded  to  the 
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plaintiff  in  her  own  name,  and  afterwards,  at  the  request 
of  the  defendant,  was  deeded  to  him  by  the  plaintiff 
without  consideration,  in  order  that  he  miglit  hold  the 
same  in  his  own  name,  and  thereby  entitle  him  to  be- 
come a  legal  voter  in  his  school  district,  where  said  prop- 
erty was  situated.  Upon  this  finding  of  fact  the  court 
made  a  decree  requiring  the  defendant,  within  sixty  days  from 
the  date  of  the  decree,  to  convey  said  property  to  the  plaintiff ; 
and  in  default  of  such  conveyance,  then  that  said  decree  oper- 
ate to  transfer  to  the  plaintiff  said  real  property,  and  stand  in 
place  of  said  deed.  From  this  part  of  the  decree  this  appeal 
is  taken. 

The  part  of  the  complaint  relating  to  plaintiff's  claim  to  the 
real  property,  though  clearly  bad  on  demurrer  (^Richardson 
Y.Hitthj  31  Ind.  119),  was  not  questioned  in  the  court  below, 
and  it  will  therefore  be  assumed  to  be  sufficient  to  support  a 
decree,  if  sustained  by  the  evidence.  The  facts  are  colorably 
stated,  but  not  in  that  clear,  distinct  and  issuable  form  required 
by  the  code.  But  the  complaint  alleges  one  state  of  facts 
wliich  it  IS  assumed  would  authorize  a  decree  in  favor  of  the 
plaintiff,  namely  :  That  she  owned  this  property  at  the  time 
of  her  marriage,  and  that  the  defendant,  by  employing  threats, 
solicitations  and  undue  influence,  caused  her  to  convey  it  to 
him  ;  whereas  the  court  found  that  the  property  was  purchased 
by  the  joint  earnings  of  the  plaintiff  and  defendant,  and  that 
said  real  property  was  deeded  to  the  plaintiff  in  her  own  name, 
and  then  conveyed  to  the  defendant  without  consideration. 
Here  the  plaintiff  made  one  case  ia  her  pleadings,  and  has 
succeeded  in  obtaining  a  decree  on  another  and  different  state  of 
facts,  involving  the  application  of  entirely  different  principles 
of  law.  "  The  maxim  that  the  decree  must  be  secundum  alle- 
gata^ as  well  as  secundum  prohata^^^  says  Chief  Justice  Mar- 
shall, in  Schooner  Hoppett  v.  The  United  States^  7  Cranch, 
389,  ^*  is  essential  to  the  due  administration  of  justice  in  all 
courts.*'  The  rule  is  founded  in  sound  reason  and  good  sense, 
and  is,  no  doubt,  fully  applicable  to  our  present  system  of  plead- 
ings.    (Van  Sant.  Plead.  787,  788 ;  Gregory  v.  Howarth^  25 
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Cal.  653 ;  Benedict  v.  Bray^  2  Cal.  261.)  This  rule  requires 
that  a  party  must  obtain  his  decree  on  the  grounds  stated  in 
his  pleading,  and  that  the  proofs  must  tend  to  establish  the 
material  allegations  therein  ;  and  its  observance  by  the  court  is 
absolutely  essential  to  the  due  administration  of  justice. 

In  the  examination  of  this  case,  therefore,  we  must  be  limit- 
ed to  the  allegationsof  threats,  solicitations  and  undue  influence 
alleged  in  the  answer ;  and  we  reach  the  conclusion,  after  a 
careful  examination  of  the  evidence,  that  these  allegations  are 
not  proven ;  nor  does  the  evidence  tend  to  prove  them. 

We  have  not  considered  the  question  aa  to  whether  an  im- 
plied trust  exists  in  favor  of  the  defendant  in  the  real  property 
in  controversy  or  not,  for  the  reason  that  there  are  no  facts  in 
the  pleadings  presenting  that  aspect  of  the  controversy. 

A  decree  will  be  entered  here  reversing  the  decree  of  the 
circuit  court,  and  dismissing  the  complaint  as  to  the  claim  for 
the  land,  without  prejudice.  This  being  a  suit  between  hus- 
band and  wife,  and  it  appearing  to  the  court  that  the  defend- 
ant was  not  free  from  fault  in  the  inception  of  the  controversy, 
and  also  that  he  has  property  which  came  to  him  during 
the  marriage  in  some  sense  by  the  aid  and  assistance  of  the 
plaintiff,  and  it  not  appearing  that  the  plaintiff  has  any  means 
applicable  to  their  payment,  the  defendant  will  be  required 
to  pay  the  costs  and  disbursements  of  this  suit  in  the  court  be- 
low, as  well  as  in  this  court. 

All  concur. 

14    356 

16      43  

20  269 
13»6«> 
16*  868 
25*  719  [Filed  January  10,  1887.] 

W.  S.  POWELL  V.  DAYTON,  SHERIDAN  &  GRANDE 
RONDE  R.  R.  CO. 

C(>NTRAcr— Dkpbndbnt  axd  Independent  Covenants. — CoTenaots  where- 
by the  defendant  agrees  to  purchase  of  the  plaintiff,  on  or  before  the  expi- 
ration of  the  term  of  five  years  tiie  property  described,  and  that  on  the  said 
payment  by  the  said  defendant  the  said  plaintiff  agrees  to  make  to  said 
company  a  good  and  sufficient  deed,  etc.,  are  dependent  covenants. 

Same— CoNSTBUCTioN.— In  construing  contracts  it  is  a  primary  rule  thnt  th« 
intention  of  the  parties  is  to  govern; but  when  the  language  of  the  <$ontrac;t 
will  admit  of  it,  justice  and 'convenience  incline  to  the  construction  of  a 
simultaneoos  performance. 
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Yamhill  County.  Defendant  appeals.  Reversed,  and 
complaint  dismissed. 

H.  H.  Northup^  for  Appellant. 

James  K*  Kelly j  for  Respondent. 

Lord,  C.  J. — ^This  case  is  reported  in  12  Or.  488.  It  comes 
now  on  demurrer  to  an  amended  complaint.  The  only  question 
involved  and  to  be  determined  is,  whether  the  covenants  in  the 
agreement  are  dependent  or  independent.  At  the  former  hear- 
ing,  we  held  that  they  were  dependent,  and  we  are  now  urged 
to  reconsider  the  grounds  of  that  decision.  The  provision  in 
the  contract  in  respect  to  the  purchase  and  payment  is,  that  the 
defendant  "  agrees  to  purchase  of  said  Powell,  and  pay  the  said 
Powell,  on  or  before  the  expiration  of  the  said  term  of  five 
years  "  *  ♦  ♦  and  that  "  on  the  said  payment  of  said  com- 
pany, *  *  the  said  Powell  contracts  and  agrees  to  make 
and  deliver  to  said  company  a  good  and  sufficient  deed,*'  etc. 

In  construing  contracts,  it  is  a  primary  rule  that  the  inten- 
tion of  the  parties  must  control,  and  this  equally  applies  when 
the  inquiry  is  directed  to  ascertaining  whether  the  covenants 
in  a  contract  are  dependent  or  independent.  It  must  be  said, 
however,  that  when  the  language  of  the  contract  will  admit  of 
it,  justice  and  general  convenience  incline  to  the  construction 
of  a  simultaneous  performance. 

Said  Thompson,  J.,  in  Bank  of  Columbia  v.  Hagner^  1  Pe- 
ters, 464 :  "  In  contracts  of  this  description,  the  undertakings 
of  the  respective  parties  are  always  considered  dependent,  un- 
less a  contrary  intention  clearly  appears.  A  different  con- 
struction in  many  cases  would  lead  to  the  greatest  injustice, 
and  a  purchaser  might  have  payment  of  Ihe  consideration  mon- 
ey enforced  upon  him,  and  yet  be  disabled  from  procuring  the 
property  for  which  he  had  paid  it  *  *  *  The  seller  ought 
not  to  be  compelled  to  part  with  his  property,  without  receiv- 
ing the  consideration,  nor  the  purchaser  to  part  with  his  money, 
without  an  equivalent  in  return.    Ilcncc,  in  such  cases,  if  cith- 
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er  a  vendor  or  vendee  wishes  to  comjiel  the  other  to  fulfill  his 
contract,  he  must  make  his  part  of  the  agreement  precedent, 
and  cannot  proceed  against  the  other  without  an  actual  per* 
formance  of  the  agreement,  or  a  tender  and  refusal.  And  an 
averment  to  that  effect  is  always  made  in  the  declaration  con- 
taining de()endent  undertakings,  and  that  averment  most  be 
supported  by  proof." 

In  Acldey  v.  Richardson  the  court  said  :  **  Such  is  the  or- 
dinary understanding  and  intention  of  the  parties,  in  whatever 
language  the  scrivener  may  clothe  their  contract.  They  in- 
tend to  create  what  are  denominated  concurrent  or  depend- 
ent covenants,  and  not  those  called  independent,  where  eaeh 
]>arty  must  rely  on  the  promise  and  not  on  the  i>erformance  of 
tlie  other."  But  it  is  argued  that  the  words,  ^'  on  the  payment 
of  said  company/'  indicate  the  order  of  time  in  which  the  in- 
tent of  the  transaction  requires  their  performance,  and  mean 
tliat  the  payment  was  to  precede  the  execution  and  delivery 
of  the  deed ;  and  consequently,  that  the  covenants  are  not  ma- 
tunl  or  concurrent,  but  independent.  The  basis  of  this  arjtt- 
nient  rests  upon  the  preposition  "on,"  and  this  is  certainly  giv- 
ing to  that  word  an  import  and  an  effect  not  countenanced  by 
any  judicial  authority,  when  employed  in  a  similar  connection. 
In  a  contract  for  the  sale  of  real  property,  where  the  purchas- 
er covenants  to  pay  the  purchase  money,  and  the  vendor  cov- 
enants to  convey  the  premises  at  the  time  of  payment,  or  on 
or  upon  the  payment  of  money,  or  as  soon  as  it  is  paid,  the 
covenants  are  mutual  and  dei>endent,  and  neither  can  sue  with- 
out showing  a  performance,  or  an  offer  to  i>erform.  Consider- 
ing the  variety  of  resi>ects  in  which  this  question  has  been  pre^ 
sentcd,  the  authorities  are  numerous  and  uniform  in  holding 
such  covenants  to  be  dependent. 

In  Johnson  v.  Wygant^  11  Wend.  48,  the  covenant  reads: 
^^  And  npon  the  pat/ment  thereof  lam  to  receive  from  said 
JohiAon  a  good  and  warrantee  deed  of  said  land.**  The  court 
f«}iys  :  "  The  payment  of  the  last  installment  on  the  whole  con- 
sideration money,  and  the  giving  of  the  deed,  were  to  be  concu^ 
rent  acts.    Upon  the  payment  of  the  money  the  deed  was  to  be 
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given.  It  id  well  settled  that  covenants  like  these  are  depend- 
ent, and  that  neither  party  can  recover  against  the  other  with- 
out averring  a  tender  of  performance  on  bis  part :  a  mere  read- 
iness to  perform  is  not  sufficient." 

In  Tray  v.  Johnson^  22  IIow.  Pr.  325,  the  plaintiff  agreed 
to  sell  to  the  defendant  the  farm,  and  execute  and  deliver  the 
deed,  "  provided,  and  upon  condition "  that  the  defendant 
should  pay  him  the  sum  of  $19,000.  The  court  says  :  "  The 
words  provided  and  upon  condition  do  not  render  them  other 
than  dependent. 

Similar  language  was  used  in  the  agreement  in  which  the 
action  was  brought,  in  Beecher  v.  Conradt^  3  Kern.  108.  The 
words  there  were  '^  upon  the  express  condition,^'  and  it  was 
Iield  tliat  the  covenants  were  dependent,  notwithstanding  these 
words.  "  In  such  case,  when  the  delivery  of  the  deed  by  one 
party  and  payment  by  the  other  are  dependent  the  one  on  the 
other,  neither  party  can  maintain  an  action  for  the  breach 
without  showing  {performance,  or  an  offer  to  perform  on  his 
part.*'  (^Van  Scliaicky.  Winne^  16  Barb.  89;  Garloch  v. 
Lane^  15  Barb.  369 ;  Beecher  v.  Conradt,  3  Kern.  108  ;  Stev- 
enson v.  Maxwell^  2  Comst.  408  ;  Culver  v.  Burger^  21  Barb. 
324;  Williams  v.  Heeley,  8  Denio,  363;  Hepburn  v.  Auldj 
1  Cranch.  321 ;  Dunham  v.  Manny  4  Seld.  608 ;  Lester  v. 
Jewetty  1  Kern.  453 ;  Cunningham  v.  Jones^  20  N.  Y.  486 ; 
BakcT  V.  Wiggins,  21  N.  Y.  397.) 

In  Courtright  v.  Deeds,  38  Iowa,  607,  the  instrument 
obligated  the  defendant  to  pay  five  hundred  dollars  upon  a 
condition  expressed  in  these  words:  "Provided,  that  upon 
such  payment  there  shall  be  delivered  to  me  a  certificate  of 
etock,"  etc.  The  court  say:  *^  It  has  keen  held  that  the  use  of 
the  words  upon  and  on,  occurring  in  a  like  connection,  makes 
covenants  dependent.  (^Adams  v.  Williams,  2  Watts,  227; 
Halloway  v.  i^atjis,  Wright  [Ohio],  129;  Taylor  v.  Rhea, 
10  Ala.  414.)  It  clearly  has  that  force  in  the  obligation  in  suit. 
The  word  "  upon  "  indicates,  in  the  connection  found  in  the 
instrument,  a  state  of  dependence,  which  is  extended  to  the 
covenant  of  the  defendant  by  use  of  the  word  provided.     The 
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covenant  of  defendant  to  pay  the  sum  of  money  sfiecified  in 
the  contract,  and  the  obligation  of  the  plaintiff  to  deliver  the 
stock  certificates  being  mutual  and  dependent,  to  give  plaiotifE 
a  right  of  action  it  is  necessary  that  he  perform,  or  tender  a 
performance,  of  his  covenants.  (^School  Dist  v.  Rogers^  8 
Iowa,  316  ;  Burryhill  v.  Byington^  10  Iowa,  223  ;  WirUon  v. 
Sherman^  20  Iowa,  295.  See  also,  Bailey  v.  White^  3  Ala. 
831 ;  mil  v.  Grigsby,  35  Cal.  663 ;  Fdter  v.  Weybright,  8 
Ohio,  168.)  In  the  event  the  option  given  the  defendant  was 
not  exercised  (which  it  is  unnecessary  now  to  consider)  the 
contract  bound  the  defendant  to  purchase  on  a  particular  day 
and  at  a  fixed  sum.  It  was  to  be  a  cash  transaction,  no  credit 
whatever  being  given.  Now,  what  was  the  defendant  bound 
to  do  in  order  to  make  such  purchase?  It  certainly  was  not 
bound  to  pay  the  price  agreed  upon  without  receiving  anything 
in  return.  "  A  cash  purchase,'*  said  Edwards,  J.,  "can  only 
be  made  by  a  payment  of  the  purchase  money  on  the  one 
side,  and  the  delivery  of  the  thing  purchased  on  the  other. 
These  are,  and  must  necessarily  be,  concurrent  acts.  The  pur- 
chaser is  not  bound  to  pay  the  purchase  money,  unless  he  re- 
ceives the  thing  purchased;  and  how  can  it  be  said  that  he  has 
refused  to  receive  the  thing  purchased,  and  to  fyay  the  money 
for  it,  when  he  never  had  the  opportunity  of  receiving  it?  I 
cannot  perceive  how  a  person  can  be  said  to  be  in  default  for 
not  doing  a  thing,  when  the  party  who  alleges  his  default  and 
who  alone  could  put  it  in  his  power  to  do  the  thing  had  neg- 
lected to  do  so.*'     (^Lester  v.  Jewett^  1  Kern,  464.) 

So  far  as  the  lease  is  concerned,  it  is  wholly  distinct  and  sev- 
erable from  the  contract  for  the  sale  of  the  warehouse  and 
property ;  and  each  rests  upon  a  distinct  consideration  for  its 
operation  and.  effect.  The  old  case  of  Glazebrooh  v.  TFoorf- 
row^  8  T.  R.  370,  is  a  complete  answer  to  the  argument  on  this 
point.  And  as  the  rule  is  well  settled,  that  in  the  case  of  de- 
pendent covenants,  if  either  party  wishes  to  comi>el  the  other 
to  perform  the  contract,  or  to  subject  him  to  damages  for  non- 
performance, he  immediately  makes  his  part  of  the  contract 
precedent,  and  cannot  proceed  against  the  other  without  actuid 
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performance  of  the  agreement  on  his  part,  or  a  tender  and  re- 
fusal ;  and  as  it  is  admitted  this  is  not  nor  can  be  alleged,  the 
judgment  must  be  reversed  and  the  complaint  dismissed. 


[Piled  January  10,  1887.] 

REUBEN  JOY  v.  CUTIIBERT  STUMP. 

CjBcmcE3(T-STATnTJs  OF  Ldotatiokb.— AdveTse  poasesBion  of  real  es- 
tate for  the  statutory  period  in  this  state,  confers  such  a  title  as 
will  support  an  action  of  «joctment. 

Bajce— Coix>a  OP  Title.— When  one  goes  into  possession  of  lands  under 
color  of  title,  duly  recorded,  iu  which  the  bouudaries  of  the  tract 
are  defined,  this  operates  as  constructive  notice  to  all  the  world  of  the  oc- 
cupant's claim  to  the  extent  of  the  defined  boundaries. 

fiAME— Possession  as  Foundation  of  Title.— Where  one  relies  upon  a  na- 
ked possession  as  the  foundation  of  an  adverse  claim,  there  must  be 
an  actual  occupancy,  and  the  possession  cannot  be  extended  by  construc- 
tion beyond  the  limits  of  such  actual  occupation. 

Columbia  County.  Plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

A.  S.  Bennett^  for  Appellant. 

**  As  a  general  doctrine,  it  has  been  too  long  established  to  be 
now  in  the  least  degree  controverted,  that  what  the  law  deems  a 
perfect  possession,  if  continued  without  interruption  during  the 
whole  period  wliich  is  prescribed  by  the  statute  for  the  enforce- 
ment of  the  right  of  entry,  is  evidence  of  a  fee."  (Angell  on 
Limitations  [6th  ed.],  3b4.)  Our  statute  is  declaratory  of 
this  doctrine.  (Civil  Code,  p.  260,  §  765,  Subds.  13  and  38.) 
It  is  also  sustained  by  the  direct  decision  of  this  court.  [Par- 
ker V.  Metzger^  12  Or.  407.)  Even  a  prior  possession  for  a 
period  less  than  the  statute  of  limitations  under  claim  of  right 
is  prima  facie  sufficient  to  support  ejectment.  (Angell  on  Limi- 
tations, 386;  Smith  v.  Lorillard^  10  Johns,  338 ;  Den  v.  J/or- 
rts,  7  N.  J.  Law,  6;  Burt  v.  Panjaud^  Q^Otto,  180 ;  Thompson 
V.  Burhands,  79  N.  Y.  94.) 

B.  Killcn^  for  Respondent. 
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Strahan,  J. — Tills  IS  an  action  of  ejectment,  which,  under 
the  direction  of  the  court,  resulted  in  a  verdict  and  judgment 
for  the  defendant,  from  which  judgment  this  appeal  is  takea. 
The  title  upon  which  the  plaintiff  sought  to  recover  was  one 
founded  entirely  upon  the  statute  of  limitations ;  and  to  estab- 
lish such  title  he  sought  to  prove,  firsts  That  those  under 
whom  he  claimed  entered  into  the  possession  of  the  premises 
in  controversy  under  a  deed  which  described  the  same ;  »econdy 
Sundry  mesne  conveyances  purporting  to  convey  title  to  the 
grantees  respectively  named  therein,  down  to  the  plaintiff;  and, 
thirds  Evidence  of  possession  accompanying  each  conveyance, 
and  continuing  without  interruption  for  more  than  twenty 
years  ;  and  that  such  possession  was  during  all  that  time  hos- 
tile and  adverse.  But  the  court  excluded  all  of  this  evidence, 
to  which  ruling  of  the  court  proper  exceptions  were  taken. 

By  the  pleadings  each  party  claimed  to  be  the  owner  in  fee, 
and  to  be  entitled  to  the  possession  of  the  premises  in  contro- 
versy. 

1.  The  first  question  for  our  consideration  is  this  :  Can  a 
plaintiff  recover  in  an  action  of  ejectment  founded  upon  adverse 
possession  alone  ?  Our  Civil  Code,  Sec.  313,  provides  :  "  Any 
person  who  has  a  legal  estate  in  real  property  and  a  •present 
right  to  the  possession  thereof,  may  recover  such  possession, 
with  damages  for  withholding  the  same,  by  an  action  at 
law  *'  *  *  *  *  It  is  said  in  Chapman  v.  Dough&rty^ 
87  Mo.  617 :  "  In  our  statutory  ejectment  all  the  constituent 
elements  of  title  are  involved :  possession,  right  of  posses- 
sion, and  right  of  property.  Now,  title  may  be  defined,  gen- 
erally, to  be  the  evidence  of  the  right  which  a  person  has 
to  the  possession  of  property.  (2  Abbott's  Law  Diet. 
566.)  Title  is  where  a  man  has  lawful  cause  of  entry  into 
lands  whereof  another  is  seized;  and  it  signifies,  also,  the 
means  whereby  a  man  comes  to  lands  or  tenements,  as  by 
feoffment,  last  will  and  testament,  etc.  (Jacob's  Law  Diet. 
245.)  And  it  is  elsewhere  defined  as  the  means  whereby  an 
owner  possesses  his  property  justly,  or  the  evidence  of  owner- 
ship."    (Wharton's  Law  Lex.  824.)     And  in  an  action  which 
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brings  the  title  in  question,  something  more  is  involved  than 
the  actusil  occupation,  or  mere  pedis  possessio.  It  is  one  which 
involves  the  justa  causa  posaidendi.  (^Gregory  v.  Kanouse^ 
11  N.  J.  L.  62.) 

The  effect  of  an  adverse  possession  for  a  sufficient  length  of 
time  under  the  statute  to  bar  an  entry  is  not  an  open  question  in 
this  court.  It  wsis  adjudged  in  Parker  v.  Metzger^  12  Or.  407, 
after  a  careful  examination  of  the  authorities.  It  was  there 
said  bj  Lord,  J. :  "  But  the  question  here  directly  is  whether 
our  statute  bars  the  right  and  vests  the  title  in  the  party  who 
brings  himself  within  its  provisions.  If  it  does  this,  then  it  is 
conceded  the  suit  may  be  maintained.  This  question  has  been 
very  ably  and  thoroughly  examined  and  answered  by  Mr.  Jus- 
tice Sawyer,  in  Arrington  v.  Liscom^  34  Cal.  380.  In  that  case, 
the  suit  was,  as  here,  to  quiet  title  ;  and  after  an  elaborate  re- 
view of  the  authorities,  the  result  reached  was  that  adverse  pos- 
session for  the  full  period  limited  by  the  statute  confers  title ; 
and  that  it  is  such  title  as  entitles  the  holder  to  all  the  reme- 
dies to  quiet  his  possession  that  are  incident  to  possession  under 
written  titles." 

The  opinion  continues,  quoting  from  Angell  on  Lim. :  "  It 
is  also  unquestionable,  that  where  land  has  been  held  under  a 
claim  to  the  fee  for  the  time  prescribed  by  the  statute,  and  an 
entry  is  made  by  the  party  who  has  a  written  title,  such  party 
may  be  dispossesed  by  an  ejectment  brouglit  by  him  who  has  so 
held  and  claimed.  This  was  so  held  in  Jackson  v.  Olitz^  8 
Wend.  440.  The  lessor  of  the  plaintiff  had  been  in  the  pos- 
session for  the  period  prescribed  by  the  statute,  claiming  title 
under  a  patent.  Defendants  afterwards  entered  and  lield  under 
a  title  which  had  been  judicially  determined  to  be  valid.  The 
action  was  brought  by  the  plaintiffs,  relying  on  the  title  ac- 
quired by  adverse  possession,  against  defendants  holding  such 
pa[)cr  title,  and  a  recovery  had.  The  court  says :  •'  If  the  pos- 
6es:<ion  was  adverse,  and  had  been  so  for  nure  than  twenty 
years,  as  it  had  in  this  case,  then  the  possession  ripened  into  a 
title,  and  the  plaintiff  must  recover  against  the  defendant, 
though  the  paper  title  to  the  fifty  acres  is  in  reality  not  in  him.*' 
The  same  principle  was  recognized  in  Jackson  v.  Diefendorfy 
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8  Johns.  269,  and  in  Jackson  v.  Rightmire^  16  Johns.  314. 
Mr.  Chancellor  Kent  says  that  showing  a  possession  of  thirty- 
eight  years,  under  a  claim  of  right,  was  showing  an  absolute 
right  of  possession  sufficient  to  toll  an  entry."  {^Charles  v.  Conr 
ley's  Heirs,  9  Dana  [Ky.]  385.) 

2.  The  deeds  offered  in  evidence  on  the  part  of  the  plain- 
tiff were  clearly  admissible.  When  a  person  goes  into  the 
possession  of  land  under  color  of  title  duly  recorded,  in  which 
the  boundaries  of  the  lot  or  tract  are  defined,  this  operates  as 
constructive  notice  to  all  the  world  of  his  claim,  and  also  of  its 
extent,  so  that  a  suflScient  occupancy  of  a  part  of  the  lot  car- 
ries with  it,  by  construction,  the  possession  of  the  entire  prem- 
ises described  by  his  conveyance,  when  the  boundaries  are  well 
defined.  (^Simpson  v.  Dovming,  23  Wend.  316 ;  Golson  v. 
Jlook,  4  Strobh.  [S.  C]  23  ;  Janes  v.  Patterson,  62  Ga.  527  ; 
Munro  v.  Merchant^  28  N.  Y.  9  ;  Charles  v.  Coiiley*s  Hcir.% 
supra  ;  Kile  v.  Tubbsj  23  Cal.  431 ;  Jackson  v.  VermUyea^  6 
Cow.  078.) 

3.  It  is  equally  well  settled,  that  when  a  person  relics  upon 
naked  possession  as  the  foundation  for  an  adverse  claim,  there 
must  be  an  actual  occupancy,  and  the  possession  cannot  be  ex- 
tended by  construction  beyond  the  limits  of  the  actual  occu- 
pation, and  such  possession  must  not  only  be  actual,  but  also 
visible,  continuous,  notorious,  distinct  and  hostile,  and  of  such 
a  character  as  to  indicate  exclusive  ownership  in  the  occupant. 
(Wood  on  Lim.  of  Actions,  Sec.  257  ;  Ferguson  v.  Peden,'^'^ 
Ark.  150  ;  Wells  v.  Jackson  Iron  Maniifacturing  Companyj 
48  N.  H.  491 ;  Uge  v.  Medlar,  82  Pa.  St.  86.) 

The  plaintiff,  in  harmony  with  the  views  above  suggested, 
had  the  right  to  prove  upon  the  trial,  if  he  could,  an  adverse 
possession  such  as  he  offered  to  prove,  and  it  was  error  in  the 
court  to  refuse  to  permit  him  to  do  so.  The  court  ought  to 
have  received  the  evidence  offered,  and  then,  under  proj)er  in- 
structions to  the  jury,  allowed  them  to  determine  whether  aa 
adverse  possession  was  proven  or  not. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
be  remanded  for  a  new  trial. 

All  concur. 
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STATE  V.  CHARLES  WRIGHT  and  SAMUEL  HARRIS. 

IjICKNse  to  Sell  Liquors— CoNSTrronoNAL  Law— Axendmknt.— The  city 
of  Astoria  has  power,  under  its  charter,  adopted  in  1876,  to  license, 
tax,  and  regulate  bar-rooms,  drinking-sbops,  &c.,  and  which  provides 
that  **  no  law  or  part  thereof  authorizing  any  tribunal  or  officer  of  Clatsop 
County  to  grant  tavern  or  grocery  licenses,  shall  apply  to  persons  vending 
liquors  within  the  city  of  Astoria."  An  act  of  the  legislative  assembly 
of  November  25, 1885  (Laws  Spec.  Sess.  38),  provides  "  that  every  person 
obtaining  a  liceuse  to  sell  spirituous  or  vinous  liquors  shall  pay  into  the 
treasury  of  the  county,  city  or  town  granting  such  license"  the  sums 
therein  named ;  and  that  the  levy  and  collection  thereof  shall  be  iu  con- 
formity with  the  ordinances  respectively  of  sucli  cities  or  towns,  and  the 
sums  so  collected  should  inure  to  their  exclusive  benefit.    Ileld : 

(1)  That  the  eifect  of  the  latter  act  was  to  amend  the  charter  of  Astoria  iu 
the  respect  aforesaid,  and  the  charters  of  other  cities  which  contained  sim- 
ilar provisions  ;  and  as  this  subject  was  not  expressed  in  its  title,  the  act 
was  so  far  in  conflict  with  Art.  4,  Sec.  21  of  the  state  constitution,  that  *'  no 
act  shall  ever  be  ameuded  by  mere  reference  to  its  title,  but  the  act  re- 
vised or  section  amended  shall  be  set  forth  and  published  at  full  length." 

(2)  That  the  act  was  also  in  conflict  with  Art.  4,  Sec.  20,  of  the  constitution 
declaring  that  "  every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject  shall  be  expressed  in  the 
title. 

Same— Legislativb  Proceedings. — ^The  journals  of  the  respective  branches 
of  the  legislature  are  the  official  records  of  the  proceedings  of  each  house. 
Where  these  records  show  that  a  bill  passed  by  one  house  was  amended 
by  the  other  in  a  substantial  particular,  and  returned  to  the  body  In  which 
it  originated  with  a  message  purporting  to  recite  the  amendment  made, 
but  in  fact  stating  it  erroneously,  and  the  latter  body  adopted  a  motion  **  to 
concur  in  the  amendment,"  it  9eems  such  act  never  became  a  law. 

fiAXB— Police  Power— Bill  to  Raise  Revenue. — An  act  to  provide  for  li- 
censing the  sale  of  intoxicating  liquors  is  not  a  bill  to  raise  revenue,  but 
an  exercise  of  the  police  power  of  the  state,  and  may  originate  in  either 
house. 

Same— Mutilation  of  Record.— An  act  regularly  passed  will  not  be  defeated 
by  the  partial  obliteration  of  the  enacting  clause,  when  it  does  not  appear 
to  have  been  done  by  authority  of  the  legislative  assembly. 

Clatsop  County.    Plaintiff  appeals.     Affirmed. 

T.  A.  McBride^  District  Attorney,  and  E.  C.  Bronaughj 
for  Appellant. 

Ist.     The  statute  in  qaestion  is  a  mere  police  regulation,  and* 
not  designed  for  the  raising  of  revenue.     Statutes  licensing 
the  sale  of  intoxicating  liquors  arc  almost  universally    held 
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to  be  an  exercise  of  the  police  power  of  the  state,  notwith- 
standing the  fact  that  the  money  derived  from  such  source 
may  contribute  in  some  degree  to  increase  the  public  revenue. 
(Cooley  Const.  Lim.  707,  708;  Beer  Co.  v.  Mas8.,97  U.  S. 
25-33  ;  Burch  v.  Mayor  etc,  of  Savannah^  42  Ga.  506;  Dur 
rack's  App.,  62  Pa.  St.  491;  City  of  Bast  St.  Louis  r. 
Wehrung^  46  111.  892 ;  Lovingston  v.  Board  of  Trust-ees^  99 
111.  564 ;  Baker  v.  Panola  Ccmnty,  80  Texas,  80 ;  City  of 
East  St.  Louis  v.  Trustees  etc.,  102  111.  489  ;  City  ofltoches- 
ter  V.  Upniauy  19  Minn.  108.)  The  provision  of  the  constitution 
upon  the  subject  of  amendments  applies  only  to  laws  purport* 
ing  to  be  directly  amendatory.  **  Statutes  that  amend  others 
by  implication  are  not  within  this  provision,  and  it  is  not  essen- 
tial that  they  even  refer  to  the  acts  or  sections  which  by  im- 
plication they  amend."  (Cooley  Const.  Lim.  183 ;  Lehman 
V.  McBride,  15  Ohio  St.,  601-603  ;  Baum  v.  Raphael^  Wl  Cal. 
361;  Spencer  v.  State,  5  Ind.  41 ;  Branham  v.  Lange,  16  Ind. 
497 ;  People  v.  Mehaney,  13  Mich.  481 ;  Preston  v.  Bennett^ 
8  W.  Va.  74 ;  Swartwout  v.  Michigan  etc.  -B.  -B.  Cb..  24 
Mich.  389.) 

Raleigh  Stott  and  (7.  TF.  Fulton,  for  Kespondents. 

The  act  in  question  is  in  conflict  with  Art  4,  Sec.  21  of  the 
constitution  of  the  state,  and  therefore  void.  QState  v.  CVsrrr, 
6  Or.  132;  Stingle  v.  Nevel,  9  Or.  62;  Cooley  Const.  Lim. 
81-3, 141-3,  and  150.)  The  amount  of  license  required  by  the 
act,  as  well  as  the  language  used,  show  that  its  chief  purpose 
is  to  raise  revenue,  and  the  bill  could  therefore  have  originated 
properly  only  in  the  house.  (Cooley  Const.  Lim.  122 ;  JE^ip- 
pelv.  Manning,  9  Or.  367.)  The  act  is  further  subject  to  the 
objection  that  it  is  an  attempt  to  amend  numerous  city  charters 
by  one  enactment.  (  Talcott  v.  Board  of  State  Harbor  Com.^ 
53  C:d.  199 ;  Gloversville  v.  Howell,  70  N.  Y.  287.) 

•  Strahan,  J. — At  the  January  term,  1886,  of  the  circuit 
court  of  Clatsop  County,  defendants  were  indicted  for  the 
crime  of  selling  spirituous  liquors  in  lesa quantities  than  one  gal- 
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Ion,  without  having  first  obtained  a  license  therefor.  The  in- 
dictment sets  out  a  license  issued  to  the  defendants  by  the  citj 
of  Astoria,  dated  January  2,  1886,  which  purports  to  author- 
ize them  to  sell  spirituous  liquors  by  retail  in  said  city  for  one 
year,  for  which  privilege  they  had  paid  the  city  of  Astoria 
$200.  The  defendants  demurred  to  this  indictment  for  the 
following  reasons : 

First — The  grand  jury  by  which  it  was  found  had  no  legal 
authority  to  inquire  into  the  crime  charged,  because  the  same 
is  not  triable  within  the  county. 

Second — ^That  the  facts  stated  do  not  constitute  a  crime. 

Third — The  court  has  not  jurisdiction  over  the  subject  mat- 
ter charged  as  a  crime. 

Fourth-^That  the  indictment  contains  matter  which,  if  true, 
constitutes  a  legal  justification  and  excuse  for  the  crime  charged. 

The  court  sustained  the  demurrer,  and  the  state  appealed. 

If  the  license  issued  to  the  defendants  was  a  justification  of 
the  sale  charged  in  the  indictment,  then  the  ruling  of  the  court 
below  was  correct ;  otherwise,  the  same  is  erroneous. 

By  an  act  incor|K)rating  the  city  of  Astoria,  (Session  Acts, 
1876,  pages  115-124,  Sec.  88,  Subd.  4)  the  city  of  Astoria, 
through  and  by  its  common  council,  '^  has  the  power  to  license, 
tax,  regulate  and  restrain  bar-rooms,  drinking  shops,  theatricals 
and  other  exhibitions,  shows,  public  amusements,  etc.  ♦  *  * 
J^ravided^  that  no  law  or  part  thereof  authorizing  any  tribunal 
or  officer  of  Clatsop  County  to  grant  tavern  or  grocery  license 
shall  apply  to  persons  vending  liquors  within  the  city  of  As- 
toria.'* It  is  evident  that  the  object  of  this  proviso  was  to  take 
from  the  county  court  of  Clatsop  County  authority  to  grant 
liquor  licenses,  and  the  object  of  the  other  provision  quoted  was 
to  confer  the  authority  upon  the  city  of  Astoria.  We  therefore 
conclude  that  the  license  set  out  in  the  indictment  was  a  com- 
plete justification,  unless  the  other  matters,  presently  to  be 
noticed,  rendered  such  license  illegal.  But  counsel  for  the 
state,  in  effect,  contend  that  these  provisions  of  the  charter  of 
the  city  of  Astoria  have  been  changed  by  the  act  approved 
Kovember  25,  1885  (Special  Session  Acts,  page  88).    That 
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act  is  entitled  ^^  an  Act  to  amend  section  2  of  an  act  entitled 
*an  Act  to  regulate  the  sale  of  spirituous,  malt  and  vinous 
liquors,'  approved  February  17,  1885."  It  is  provided  by  said 
act  as  follows: 

*'  Sec.  1.  That  section  2  of  an  act  entitled  :  '  an  Act  to  reg- 
ulate the  sale  of  spirituous,  malt,  and  vinous  liquors,'  approved 
February  17,  A.  D.  1885,  be  amended  so  as  to  read  as  follows, 
to  wit: 

"  Sec.  2.  Every  person  obtaining  a  license  to  sell  spirituous 
or  vinous  liquors  shall  pay  into  the  treasury  of  the  county, 
citi/  or  town  granting  such  license  the  sum  of  three  hundred 
dollars  per  annum,  and  in  the  same  proportion  for  a  less  pe- 
riod, or  two  hundred  dollars  per  annum,  and  in  the  same  pro- 
portion for  a  less  period,  for  a  license  to  sell  malt  liquors  only ; 
providedy  that  no  license  shall  be  granted  for  a  less  period  than 
six  months;  and  be  it  further  provided,  that  no  license  to  sell 
spirituous,  malt  or  vinous  liquors  shall  be  granted  bi/  any  in- 
corporated city  or  town  for  a  less  sum  than  that  hereinbefore 
specified  ;  and  that  the  levy  and  collection  thereof  shall  be  in 
conformity  to  the  ordinances  respectively  of  the  cities  or  towns 
aforesaid,  and  the  revenues  thus  collected  shall  inure  to  their 
exclusive  use  and  benefit. 

Counsel  for  the  state  claim  that  this  act  has  superseded  or 
repealed  the  laws  and  ordinances  of  the  city  of  Astoria,  in  so 
far  as  they  fix  different  amounts  for  license  than  those  con- 
tained in  this  act,  and  that  the  license  set  out  in  the  indictment 
is  illegal  for  that  reason.  This  depends  on  the  effect  to  be 
given  to  this  act.  Counsel  for  the  defendants  claim  that  so 
far  as  it  applies  to  the  incorporated  cities  and  towns  of  the 
state,  it  is  in  conflict  with  article  4,  section  21  of  the  constitu- 
tion, which  provides  that  no  act  shall  ever  be  revised  or  amend- 
ed by  mere  reference  to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length. 

If  valid,  the  effect  of  this  act  is  to  amend  the  charter  of  every 
incorporated  city  or  town  in  the  state.  It  must  be  conceded 
that  the  legislature  has  the  unquestioned  right  to  create  mu- 
nicipal corporations,  and  to  change  or  alter  them  at  pleasure; 
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but  the  manner  in  which  the  power  may  be  exercised  is  limit- 
ed and  reguhited  by  other  provisions  of  the  constitution  appli- 
cable alike  to  all  legislation  whatever.  The  section  of  the  con- 
stitution above  quoted  is  not  new,  but  is  to  be  found  in  the 
constitutions  of  many  of  the  states,  and  its  objects  and  mean- 
ing are  well  understood.  One  of  the  objects  to  be  accomplished 
by  it  was  to  give  notice  of  the  contents  of  the  proposed  act, 
and  to  prevent  clauses  being  inserted  of  which  the  title  gave  no 
intimation  ;  so  that  neither  the  members  of  the  legislature  nor 
the  people  could  be  misled  by  the  title. 

The  first  question  to  be  determined,  therefore,  is,  whether 
this  act  does  either  revise  or  amend  the  charter  of  the  city  of 
Astoria.  If  it  does,  there  can  be  no  doubt  it  is  in  conflict  with 
this  provision  of  the  constitution,  because  it  is  not  claimed  that 
Art.  4,  Sec.  21  of  the  constitution  vnxs  complied  with  in  its  en- 
actment. 

In  legislation,  an  amendment  means  an  alteration  in  the  draft 
of  a  bill  proposed,  or  in  a  law  already  passed.  (Rapaljo  & 
Lawrence  Law  Diet.,  title  amendment.)  So  that  if  this  act 
alters  the  legal  e£Eect  of  the  charter  of  the  city  of  Astoria  in 
a  particular  already  covered  and  provided  for  by  the  charter, 
then  it  is  to  be  taken  as  an  amendment  of  the  charter.  This 
is  not  a  case  where  new  and  additional  powers  are  added  by 
way  of  supplement,  but  the  change  or  alteration  of  an  exist- 
ing power;  and  I  think  it  is  too  plain  for  argument  that  it  isr.a 
amendatory  statute. 

Said  this  court,  in  Citi/  of  Portland  v.  Stock^  2  Or.  69: 
**  Manifestly,  then,  section  7  enlarges  the  powers  previously 
possessed  by  the  city  government,  revises  and  amends  them  ; 
and  if  that  section  were  valid  the  city  authorities  could,  after 
the  15th  of  October,  1862,  perform  acts  which  would  not 
have  been  lawful  previous  to  that  date.  We  conclude,  then, 
that  the  act  of  1862  is  a  statute  which  operates  by  way  of 
amendment  to  the  charter."  And  so  the  act  was  held  to  be  in 
conflict  with  the  constitution. 

In  this  case  the  court  was  considering  an  act  by  which  the 
powers  of  the  corponation  were  souglit  to  be  enlarged  :  in  the 
XIV.  OaEo.-24. 
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case  now  before  the  court  the  attempted  amendment  is  bj  limit- 
ing  and  restricting  a  corporate  power  vested  in  the  corporation ; 
but  in  principle  there  can  be  no  difference.  The  City  of  Portr 
land  V.  Stock,  supra^  was  cited  and  approved  by  this  court 
in  Dolan  v.  Barnard,  5  Or.  390. 

If  this  statute  is  an  amendatory  one  with  respect  to  the 
charter  of  the  city  of  Astoria,  then  it  amends  every  munic- 
ipal charter  in  the  state,  if  \  alid.  The  effect  would  be  that 
each  charter  must  be  read  as  if  the  provisions  in  the  act  above 
quoted  were  transferred  and  copied  into  the  pro|>er  section  re- 
lating to  the  licensing  of  the  sale  of  liquors  by  the  corpora- 
tion, for  such  would  be  the  legal  effect.  But  this  constructioa 
would  violate  Art  4,  Sec.  20  of  the  constitution,  which  pro- 
vides :  *'  Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title.*'  *  *  *  *  It  will  not  be  contended  that  it  would 
be  competent  for  the  legislature  by  one  act  to  incorporate  all 
the  cities  and  towns  in  the  state.  If  such  an  act  would  vio- 
late this  provision  of  the  constitution,  because  containing  more 
than  one  subject,  would  not  an  act  which  amends  all  the  mu- 
nicipal charters  in  the  state  be  open  to  the  same  objectioa? 
The  same  rule  would  have  to  be  applied  in  each  case. 

King  v.  Banksy  61  Ga.  20,  is  a  case  involving  this  princi- 
ple. There  the  legislature  passed  an  act  incorporating  three 
separate  and  distinct  corporations,  or  reviving  by  name  three 
charters  which  had  become  obsolete  ;  and  the  court  held  said 
act  contained  more  than  one  subject,  and  declared  it  unconsti- 
tutional for  that  reason,  ^x  parte  Conner,  51  Ga.  671,  in- 
volves the  same  principle,  and  was  decided  in  the  same  way. 

Under  a  like  provision  in  the  constitution  of  Louisiana,  from 
which  ours  was  probably  taken,  it  was  held  by  the  Supreme 
Court  of  that  state  that  the  second  section  of  an  act  of  the  leg- 
islature, approved  the  10th  of  March,  1857,  entitled  "  an  Act 
relative  to  the  payment  of  expenses  incidental  to  the  prosecu- 
tion of  criminals,"  which  declared  that  the  fines  and  forfeitures 
to  be  collected  for  the  violation  of  the  criminal  laws  of  the  state 
fiball  be  paid  into  the  state  treasury,  was  unconstitutional,  be- 
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cause  it  contained  more  than  one  subject.  (Parish  of  Bossier 
V.  Steele^  13  La.  Ann.  433.)  The  like  ruling  was  also  made 
in  Smails  v.  Whiter  4  Neb.  353;  Cutlip  v.  Sheriff^  of  Calhoun 
Co.,  3  VV.  Va.  588;  In  re  Petition  of  Wm.  Blodgett  et  aL^ 
89  N.  Y.  892  ;  Stewart  v.  Father  Matthew  Society,  41  Mich. 
67 ;  Burlington  &  M.  i?.  i?.  Co.  v.  The  Board  of  County 
Commissioners  of  Saunders  Co.,  9  Neb.  507;  State  v.  Everage, 
S3  La.  Ann.  120;  Ex  parte  Isaac  Thomason,  16  Neb.  238. 

In  construing  a  similar  provision  of  the  constitution  of  Lou- 
isianii,  the  Supreme  Court  of  that  state  said:  "The  title  of  the 
act  of  1868  18,  an  act  to  amend  the  first  section  of  an  act  to  in- 
corporate the  town  of  Monroe,  in  the  parish  of  Ouachita,  and 
to  provide  for  the  government  of  the  same,  approved  March  8, 
1806  ;  the  first  section  of  the  act  to  be  amended  relates  only  to 
the  geographical  limits  of  the  town.  Under  the  title,  there- 
fore, to  amend  only  the  first  section  of  the  statute  of  1866,  it 
was  not  competent  to  amend  other  sections  of  the  same  act,  to 
abolish  the  office  of  town  constable,  and  transfer  the  duties 
thereof  to  the  sheriff  and  his  deputies.  (  Wisner  v.  Mayor  and 
City  Council,  25  La.  Ann.  598.)  It  seems  to  me  manifest  that 
if  under  such  a  title  it  was  not  competent  to  amend  other  sec- 
tions of  the  same  act,  for  so  much  the  stronger  reason  it  is  not 
competent  to  amend  every  city  and  town  charter  in  the  state, 
under  a  title  to  amend  only  a  general  law,  and  where  none  of 
said  charters  or  acts  are  in  any  manner  referred  to  in  the  title. 
So  much  of  the  act  in  ijuestion,  therefore,  as  affects  or  chang- 
es the  charter  of  the  city  of  Astoria,  U  in  conflict  with  the  con- 
stitution and  void. 

But  there  is  another  question  so  intimately  connected  with 
this  matter,  and  of  so  much  public  concern,  that  I  cannot  dis- 
miss this  subject  without  referring  to  it.  We  do  not  find  it  neces- 
sary to  decide  the  question  at  this  time,  but  it  may  become  nec- 
essary to  further  consider  it  hereafter.  The  qucere  U,  whether 
or  not  II.  B.  No.  66,  to  which  the  act  already  referred  to  is 
amendatory,  ever  became  a  law;  and  whether  or  not  it  ever 
2)as8ed  the  legislative  assembly.  This  is  a  question  that,  in  a 
proper  case,  the  court  must  consider  and  decide.  (^People  v. 
Mahaney,  Uliich.  421.) 
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The  constitution,  Art.  4,  Sec.  13,  provides :  "  Each  house 
ehall  keep  a  journal  of  its  proceedings.  The  yeas  and  nays  on 
any  question  shall,  at  the  request  of  any  two  members,  togeth- 
er with  tlie  names  of  the  members  demanding  the  same,  be  en- 
tered on  the  journal."  *  •  •  Sec.  18  provides :  "  Bills  may 
originate  in  either  house,  but  may  be  amended  or  rejected  in 
the  other."  *  •  *  And  Sec.  19  provides :  "  Every  bill  shall 
be  read  by  sections  on  three  several  days  in  each  house ;  unless, 
in  cases  of  emergency,  two-thirds  of  the  hou^^e  where  the  bill 
may  be  depending  shall,  by  a  vote  of  yeas  and  nays,  deem  it  ex- 
pedient to  dispense  with  this  rule;  but  the  reading  of  the  bill 
hj  sections  on  its  final  passage  shall  in  no  case  be  dispensed 
with ;  and  the  votes  on  the  final  passage  of  every  bill  or  joint 
resolution  shall  be  taken  by  yeas  and  nays." 

The  journals  are,  therefore,  the  official  records  of  the  pro- 
ceedings of  each  house.  The  act  in  question  was  known  as  H. 
B.  No.  66,  and  passed  the  house  February  9,  1885 — (H.  J.  p. 
813).  The  bill  went  to  the  senate  on  the  same  day,  when  the 
rules  were  twice  suspended,  and  the  bill  read  a  first  and  sec- 
ond time  by  title  ;  and  the  same  was  then  referred  to  the  com- 
mittee on  education,  with  permission  to  report  at  any  time*— 
(Senate  Journal,  p.  274.)  On  February  11, 1885,  the  commit- 
tee on  education  reported  the  bill  to  the  senate,  with  a  recom- 
mendation that  it  pass;  whereupon,  on  motion,  the  rules  were 
suspended,  and  the  bill  was  ordered  to  be  read  a  third  time. 
The  question  being,  "  Shall  the  bill  pasj*?"  and  pending  the 
question,  Mr.  Siglin  moved  that  the  bill  be  recommitted  to  the 
committee  on  education  for  amendment,  with  leave  to  report  at 
any  time — ^which  motion  prevailed.  (Senate  Journal,  p.  386.) 
February  13,  1885,  the  committee  on  education  reported  as  fol- 
lows :  "Mr.  President— Your  committee  on  education,  to  whom 
was  referred  house  bill  No.  66,  with  instructions  to  strike  out 
section  7,  have  done  the  same  accordingly,  and  do  now  report 
the  same  back  with  a  recommendation  that  it  do  pass.  Henry 
Ilall,  Chairman."  By  unanimous  consent,  house  bill  No.  66 
was  amended  as  follows :  In  line  7  of  section  4  strike  out  the 
word  "  cost."     In  line  9  of  section  5  to  strike  out  all  the  bal* 
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ance  of  the  section,  commencing  with  the  eccond  *^  and  "  in  the 
line ;  whereupon  Mr.  Hare  moved  a  call  of  the  senate.  (Senate 
Journal,  p.  418.)  When  the  bill  was  next  before  the  senate,  the 
following  proceedings  were  had :  H.  B.  No.  60  being  a  special 
order  for  this  hour,  Mr.  Siglin  submitted  the  following  amend- 
ment thereto,  which,  by  unanimous  consent,  was  adopted,  to 
wit: 

AMENDMENT. 

In  section  3,  line  5,  strike  out  the  words  ^'  and  signatures  "  ; 
also  in  line  7  of  section  5  strike  out  the  word  ^^  signatures," 
also  in  line  2  of  section  1,  after  the  word  ^^  state,''  insert  the 
words  ^'  in  less  quantities  than  one  quart.''  Mr.  Hare  moved 
the  previous  question  on  the  passage  of  the  bill,  and  the  ques- 
tion was,  *^  bhall  the  main  question  be  now  put  ?  "  The  motion 
prevailed. 

The  question  being  *^  Shall  the  bill  pass  ? "  the  roll  was 
called  with  the  following  result :  Yeas  20,  nays  6.  So  the 
bill  passed.     (Senate  Journal,  pp.  421,  422.) 

The  bill  was  returned  to  the  house  February  14,  1885,  and 
accompanying  it  was  the  following  communication : 

Mr»  Speaker : — I  am  directed  b/  the  president  to  inform 
you  that  the  senate  has  passed  H.  B.  No.  66,  with  sundry 
amendments,  which  are  herewith  transmitted.  And  the  same 
is  herewith  returned.  J.  W.  Strange,  Chief  Clerk* 

THE  AMENDMENTS. 

Amendment  H.  B.  No.  66,  as  follows : 

Strike  out  section  7. 

Section  4,  line  7,  strike  out  the  word  "  cost.*' 

Section  5,  line  9,  commence  with  the  word  "  and  "  and  strike 

out  balance  of  the  section. 

In  section  5,  line  3,  strike  out  the  words  **  and  signatures." 
In  section  5,  line  9,  strike  out  the  word  *'  signatures." 
Make  sections  8,  9, 10  and  11  read  7,  8,  9  and  10. 
In  section  1,  line  2,  after  the  word  "  state"  insert  "in  quan- 

tites  less  than  one  gallon.*' 
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Mr.  Wilcox  moved  to  concur  in  the  senate  amendments  to 
n.  B.  No.  G6,  which  motion  prevailed.  Yeas  44,  nays  3.  (EL 
J.,  pp.  476-477.) 

It  thus  appears  from  the  senate  journal  that  that  body  or* 
dered  section  1  to  be  amended  after  the  word  "state"  in  the 
first  section,  by  inserting  the  words  ^'  in  less  quantities  than  one 
quart."  As  reported  to  the  house  and  inserted  in  the  bill  the 
words  are,  'Mn  quantities  less  than  one  gallon."  This  discrep- 
ancy goes  to  the  substance  of  the  bill,  and  it  is  difficult  to  see 
how  it  can  be  disregarded.  It  does  not  appear  from  the  journals 
of  the  two  houses  that  they  agreed  upon  this  bill  in  the  present 
form  ;  but,  on  the  contrary,  that  they  disagreed.  The  senate 
required  a  license  to  sell  in  quantities  less  than  one  quart ;  the 
iiouse,  in  quantities  less  than  one  gallon.  It  may,  therefore, 
be  well  questioned  whether  this  bill  ever  became  a  law.  At 
the  argument,  the  court  suggested  this  point  to  the  learned  di;sr- 
trict  attorney,  who  appeared  in  behalf  of  the  state,  and  he  was 
disposed  to  concede  that  most  serious  doubts  exist  on  the  ques- 
tion. We  do  not  think  it  necessary  to  decide  the  question  at 
this  time,  but  have  deemed  it  proi)er  to  point  out  these  seem- 
ing irregularities  in  the  passage  of  this  bill,  In  order  that  the 
legislative  assembly  mignt,  if  thought  necessary,  take  steps  at 
the  coming  session  to  obviate  them. 

Upon  the  argument,  counsel  for  the  respondents  claimed 
that  the  amendatory  act  of  II.  B.  66  was  a  bill  for  raising  rev- 
enue, and  that  it  should,  therefore,  have  originated  in  the  house. 
(Const.,  Art.  4,  Sec.  18.)  This  is  not  a  bill  to  raise  revenue, 
but  an  exercise  of  the  police  power  of  the  state,  for  the  pur- 
]>08e  of  regulating  a  business  that  is  detrimental  to  the  public 
morals.  (State  v.  Hudson,  78  Mo.  302 ;  Braun  y.  City  of  Chi- 
cago, 110  Ills.  1S6;  Fletcher  v.  Oliver^  25  Ark.  289;  CUy  of 
East  St.  Louis  v.  Wehrungy  46  Ills.  392.) 

It  was  also  argued  that  said  bill  was  without  an  enacting 
clause,  and  was  void  for  that  reason.  We  have  examined  the 
eurolled  bill  in  the  office  of  the  secretary  of  state,  and  there 
nppeiirs  a  single  pen-stroke  through  the  words:  "Be  it  enact- 
ed " ;  but  this  was  doubtless  done  surreptitiously  by  some  irre- 
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BiKinsible  party,  and  not  by  the  authority  of  the  legishitive 
assembly,  and  no  legal  effect  could  be  given  to  such  unauthor- 
ized act.  If  the  bill  was  without  an  enacting  clause  it  could 
not  be  a  law ;  bat  the  mutilation  of  that  part  of  the  bill  could 
not  destroy  or  defeat  the  legislative  intent,  if  it  were  in  other 
respects  free  from  constitutional  objections.  The  judgment  of 
the  court  below  will,  therefore,  be  a£Srmed. 


[Filed  Janaary  14, 18W.1  '  |  || 

F.  A.  VINCENT  v.  UMATILLA  COUNTY.  HTm 

I J9  61»| 
Wsrr  or  Rbvusw— QussTfov  op  Fi.ct.— Wb«ii  the  facts  are  aU  admitted^ 
and  the  sole  iwiae  is  one  of  law,  Che  writ  of  review  furnishes  a  cheap 
and  expeditious  remedy,  but  Is  not  adapted  to  litigate  disputed  questions 
of  f  ct  arising  between  a  countj  and  a  person  having  claims  against  such 
eounty. 
Sams— LiABiLFTT  AGAnrsT  GoiT2n<T— Ex  Pa&tb  Pboobbding.— Upon  a  pro- 
ceeding to  establish  a  claim  against  a  county,  the  facts  and  all  the  re- 
quirements of  law  necessary  to  the  creation  of  a  valid  claim  must  be 
made  affirmatively  to  appear.  And  a  somewhat  stricter  rule  ought  to  be 
applied,  when  the  original  proeeeding  in  the  county  court  sought  to  be  re- 
viewed is  wholly  ex  parte* 
^IzuTiAr-CojnrTr  Judob—Discbbtiov  of. —Section  18  of  the  state  militia 
law  (Code*  p.  668)  has  confided  to  the  county  judge  a  discretionary  pow- 
er in  the  matter  of  allowing  or  disallowing  the  application  of  a  militia 
company  to  the  proper  mtlitary  authorities,  for  arms  and  aocontrementa. 
And  before  a  county  can  be  made  liable  for  the  expenses  of  an  aimory  and 
armorer,  under  section  19  of  said  law,  it  must  appear  that  all  antecedent 
requirements  of  the  act  have  been  complied  with,  and  that  the  command- 
ing officer  of  the  company  has  duly  applied  to  the  county  court  to  provide 
fluch  armory  and  armorer. 

Umatilla  Countt.  Defendant  appeals.  Reversed,  and 
writ  of  review  dismissed. 

i.  jB.  Cox^  for  Appellant. 

John  J.  Bdlleray^  for  Respondent. 

Strahan,  J. — ^This  proceeding  was  instituted  in  the  circuit 
ooart  of  Umatilla  County,  Orcjron,  by  the  respondent,  for  a 
writ  of  review  to  be  directed  to  the  county  court  of  caid  couur 
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ty.  The  purpose  of  the  writ  was  to  bring  before  the  circuk 
court  for  revievr  the  record  of  the  county  court  of  Umatilla 
County,  rejecting  and  refusing  to  audit  or  allow  an  account 
against  said  county,  presented  on  behalf  of  Company  B,  First 
Regiment,  Third  Brigade,  O.  S.  Militia.  The  amount  of  the 
account  presented  was  $662.81,  and  the  items  are  mainly  for 
rent  of  armory,  for  drill,  etc.,  and  for  expenses  for  armorer,  and 
some  other  small  items,  all  apparently  incurred  in  and  about 
the  care  and  store  of  the  arms  of  the  company,  its  drill,  etc. 
The  first  item  in  the  account  is  in  December,  188^^  and  the 
last  in  March,  1886. 

The  petition  for  the  writ  alleges  in  substance  that  on  the 
8th  day  of  April,  1886,  the  plaintiff  made  and  filed  in  the 
county  court  of  Umatilla  County,  his  petition,  duly  verified, 
of  which  the  following  is  a  copy,  to  wit :  "  In  the  county  court 
of  the  State  of  Oregon,  for  Umatilla  County.  The  under- 
signed, your  petitioner,  respectfully  represents  that  on  July 
29, 1884,  Company  B,  First  Regiment,  Third  Brigade,.  Oregon 
State  Militia,  was  organized  in  Umatilla  County,  Oregon,  ac- 
cording to  the  laws  of  the  State  of  Oregon,  and  Was  listed  in 
the  office  of  the  adjutant  general  of  the  state,  and  has  con- 
tinued ever  since  said  date  a  part  of  the  organized  militia  of 
said  State  of  Oregon  ;  that  your  petitioner,  F.  A.  Vincent, 
was  elected  and  duly  commissioned  captain  of  said  company, 
and  as  such  gave  and  tendered  the  necessary  bonds  required 
by  law ;  that  he  has  ever  since  been  and  is  now  such  captain, 
duly  qualified  and  commissioned  according  to  law  ;  that  from 
the  time  of  its  organization  until  the  first  day  of  April,  1886, 
the  county  court  of  Umatilla  County,  Oregon,  had  paid  noth- 
ing to  said  F.  A.  Vincent  as  captain  of  said  company,  or  any 
one  else,  for  necessary  expenses  of  said  company. 

"  And  your  petitioner  represents  that  since  the  organization 
of  said  company  aforesaid,  said  company  has  incurred,  as  nee* 
essary  expenses  in  procuring  armory  and  armorer,  and  other 
incidental  expenses,  the  sum  of  $062.81,  an  itemized  statement 
of  the  same  being  herewith  submitted  and  attached  hereto, 
and  made  a  part  of  this  petition,  and  marked  •*  Exhibit  A." 
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"  Wherefore  your  petitioner  prays  that  your  honorable  body 
make  an  order  that  said  sum  of  ?'J62.81  be  paid  to  your  peti- 
tioner out  of  the  funds  of  Umatilla  County,  for  the  purpose 
set  forth  in  the  petition  and  itemized  statement* 

''F.  A.  Vincent,  Petitioner." 

This  statement  is  verified  by  Captain  Vincent,  to  the  effect 
he  believes  it  to  be  true. 

The  petition  for  the  writ  of  review  then  alleges  that  said 
county  court  disallowed  said  claim  on  the  13th  day  of  April, 
1886,  and  refused  to  audit,  or  allow,  or  cause  to  be  paid,  said 
account,  and  without  cause  disallowed  the  same. 

After  setting  out  copies  of  the  order  in  the  county  court  • 
disallowing  the  claim,  the  petition  proceeds  :  "  And  your  pe- 
titioner further  shows  that  there  was  no  other  evidence  before 
the  court  than  the  said  petition,  and  that  there  was  no  contro- 
versy or  dispute  about  the  matters  and  things  set  forth  in  said 
petition.  And  that  said  county  court  erred  in  refusing  to 
audit,  allow,  or  pay  said  account,  and  in  disallowing  the  same ; 
for  the  reason  that  said  court  had  no  jurisdiction  to  disallow 
said  petition,  because  it  is  the  duty  of  said  court  to  audit  and 
to  cause  to  be  paid  the  necessary  expenses  of  a  duly  organized 
volunteer  company  of  the  state. 

*•  Wherefore  your  petitioner  prays  that  a  writ  of  review  is- 
sue, made  returnable  at  the  May  term  of  the  above  court,  that 
the  matters  herein  complained  of  as  being  erroneous  may  be 
reviewed  by  such  circuit  court-  ., 

"F.  A.  Vincent,  Petitioner." 

The  petition  is  properly  verified  by  an  attorney  of  this  court. 
Based  on  this  petition,  the  writ  was  ordered  to  issue  ;  and  upon 
its  return  the  amount  claimerl  before  the  county  court  was  re- 
duced in  one  or  two  unimportant  particulars,  and  then  allowed, 
and  ordered  paid  by  the  county.  From  that  judgment  this 
appeal  is  taken. 

The  proceeding  by  writ  of  review  is  not  adapted  to  litigate 
or  determine  disputed  questions  of  fact  arising  between  a  coun- 
ty and  a  person  having  a  claim  against  such  county.  Wiicn 
the  facts  are  all  admitted,  and  the  sole  question  at  issue  is  one 
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of  law,  the  writ  may  furnish  a  cheap  and  expeditious  remedy 
to  the  claimant,  and  no  objection  is  perceived  why  he  may 
not  resort  to  it ;  but  the  practice  of  allowing  parties  to  make 
and  file  ex  parte  statements  against  a  county,  upon  which  large 
claims  are  founded,  is  one  that  rests  on  no  principle — is  dan- 
gerous in  practice,  is  capable  of  great  abuse,  and  ought  not  to 
be  encouraged.  It  is  much  safer,  ordinarily,  for  parties  having 
disputed  claims  against  a  county  to  resort  to  an  action,  where 
a  jury  trial  can  be  had  and  all  the  facts  fully  elicited,  and 
where  the  trial  court  will  be  able  to  assist  in  the  proper  solu- 
tion of  the  question  by  giving  the  necessary  instructions.  But 
the  plaintiff  is  not  without  precedent  in  this  court  for  the  pres- 
ent proceeding,  and  I  will  therefore  proceed  to  examine  tne 
case  upon  its  merits.  In  doing  so,  it  is  proper  to  state,  how- 
ever, that  the  facts  and  all  the  requirements  of  law  necessary 
to  the  creation  of  a  valid  claim  must  be  made  to  fully  appear. 
This  would  be  the  rule  in  any  case,  but  I  think  a  somewhat 
stricter  rule  ought  to  be  applied  in  a  case  where  the  original 
jiroceeding,  instituted  in  the  county  court,  is  wholly  ex  parte. 

Sec.  19  General  Laws  of  Oregon,  p.  668,  provides :  *'  It 
shall  be  the  duty  of  the  county  court  of  each  county  in  which 
there  shall  be  one  or  more  organized  volunteer  compaoies, 
upon  application  of  the  captain  or  commanding  officer  of  the 
same,  to  provide  for  each  company  in  said  county  an  armory, 
safe  and  suitable  for  the  drill  of  squads  in  the  school  of  the 
soldier,  and  an  armorer  to  take  charge  of  the  same  ;  and  said 
court  shall  also,  at  each  of  its  sessions,  audit  and  allow  and 
cause  to  be  paid  the  necessary  expenses  of  the  same  ;  provided^ 
that  the  total  amount  for  all  the  purposes  above  mentioned 
shall  not  exceed  fifty  dollars  in  money  per  month  for  each 
company. 

Sec.  18  provides,  amongst  other  things,  that  certain  military 
stores  may  issue  to  any  volunteer  company  which  shall  be  or- 
ganized according  to  law,  on  the  application  of  the  command- 
ing officer  thereof  to.  the  commander-in-chief,  through  the 
proper  military  authority,  for  sucli  arms  and  accoutrements  or 
stores  as  may  be  required;  such  application  being jir.4  submit' 
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ted  to  the  county  judge,  and  receiving  his  approval,  which  shall 
he  endorsed  thereon.^*  Said  eection  continues :  "  If  the  com- 
mander-in-chief shall  approve  such  application,  or  any  part  there- 
of, he  shall  give  an  order  upon  the  back  thereof,  directing  the 
issue  by  the  adjutant  general,  who  shall  immediately  notify  the 
officer  making  such  application,  and  the  county  judge  who  ap- 
proved it  that  the  arms  and  accoutrements  or  stores  mentioned 
in  such  application,  or  any  portion  thereof,  arc  ready  for  issue  ; 
and  thereupon  it  shall  be  the  duty  of  such  officer  to  give  such 
bonds  and  security  as  may  be  deemed  requisite  by  the  county 
judge  to  secure  the  county  from  loss  on  account  of  use  or  mis- 
application of  such  arms  or  equipments,  or  other  stores.  And 
on  due  notification  from  such  county  judge,  that  such  bonds 
have  been  given  to  his  satisfaction,  and  on  receiving  triplicate 
receipts  from  such  officer,  the  adjutant-general  shall  make  the 
issue. 

Section  22  of  the  same  act  is  as  follows :  ^'  It  shall  be  the 
duty  of  the  secretary  of  state  to  charge  the  value  of  all  arms, 
equipments  and  military  stores,  issued  as  above  provided,  to  the 
counties  in  which  such  public  property  shall  be  issued,  and  all 
expenses  of  damage  and  defects,  as  provided  in  the  foregoing 
section,  and  double  the  value  of  any  arms,  accoutrements  and 
military  property  which  such  counties,  or  such  military  com- 
panies, shall  have  failed  to  return  to  the  state  on  the  demand 
of  the  governor.  At  the  close  of  each  fiscal  year  he  shall  set- 
tle the  account  of  each  county  with  reference  to  such  issues  and 
military  charges,  and  the  amount  so  found  due  shall,  on  the 
requisition  of  the  secretary  of  state,  be  assessed  at  the  time  of 
the  next  annual  assessment  as  a  part  of  the  county  taxes,  and 
be  collected  in  such  county  in  the  same  manner  as  the  ordinary 
taxes,  and  shall  be  paid  into  the  state  treasury  as  a  part  of  the 
military  fund  of  the  state.'* 

Sections  20  and  21  also  recognize  the  agency  of  the  counties 
in  the  matter.  Under  the  constitution  and  laws  of  this  state 
the  several  county  judges  are  at  the  head  of  the  fiscal  affairs 
of  their  respective  counties,  and,  together  with  the  commission- 
ers provided  by  law,  they  constitute  the  county  court,  when  it 


^^ 
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sits  for  the  transaction  of  county  business.  Section  18  has  con- 
fided to  the  county  judge  a  discretionary  power  in  this  matter. 
lie  may,  on  behalf  of  his  county,  assume  the  liability  provideil 
for  in  the  act,  or  he  may  decline  to  do  it.  The  law  has  wisely 
left  it  to  his  judgment.  If,  in  looking  at  the  fiscal  affairs  of 
his  county,  he  should  be  of  the  opinion  that  the  liabilities  im- 
posed by  the  act  ought  not  to  be  assumed,  he  need  not  approve 
the  application  for  arms  or  accoutrements ;  in  which  case  they 
cannot  be  regularly  issued  and  no  liability  is  incurred.  So, 
also,  if  the  arms  are  not  issued  to  the  company  with  the  ap- 
proval of  the  county  judge,  the  county  is  not  bound  to  furnish 
01'  provide  either  an  armory  or  an  armorer,  nor  to  audit  or  allow 
the  necessary  expenses  of  the  same.  Nor  are  any  of  the  liabil- 
ities incurred  by  the  county  which  are  specified  in  section  22 
of  the  act,  without  the  approval  of  the  county  judge  meDtioned 
in  section  18. 

This  construction  of  the  act  renders   the  approval   of   the 
county  judge,  mentioned  in  section  18,  one  of  the  essential  and 
necessary  facts  to  be  averred  and  shown,  in  order  to  fix  the 
liability  of  the  county  under  section  19.     So,  also,  under  see- 
tion  19,  before  the  county  could  be  made  liable,  it  i^  necessary 
not  only  to  show  that  the  antecedent  part  of  the  act  has  been 
complied  with,  but  it  must  also  be  specially  shown  that  the  ca[»- 
tain  or  commanding  oflScer  of  the  company  made  applic^ition 
to  the  county  court  to  provide  for  such  company  in  said  county, 
an  armory  safe  and  suitable  for  the  drill  of  squads  in  the  school 
of  the  soldier,  and  an  armorer  to  take  charge  of  the  same. 
Without  these  requirements  are  in  substance  complied  with,  it 
is  not  perceived  on  what  principle  the  county  could  be  held 
liable.     It  was  never  designed  by  this  act  to  involve  the  several 
counties  in  debts  and  liabilities,  without  the  consent  of  the  civil 
authorities  of  such  counties,  at  the  mere  will  and  pleasure  of 
those  who  mir;ht  associate  themselves  toirether  in  militarv  com- 
panics  or  organizations.     Mountain  v.  3Iultnomah  Cofinty,  8 
Or.  470,  is  relied  upon  by  the  respondent  to  sustain  the  judg- 
ment of  the  court  below.     That  case,  in  many  of  its  feature**, 
is  like  the  one  now  before  the  court ;  but  it  appears  from  the 
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facts  In  that  case  that  from  the  time  of  the  organization  of  the 
Portland  Light  Battery  in  May,  1872,  to  the  first  day  of  July, 
1879,  Multnomah  County  had  paid  $50  per  month  on  account 
of  said  company,  and  that  since  that  time  nothing  has  been 
paid.  These  facts  tended  to  show  that  the  County  of  Mult- 
nomah had  become  liable  under  this  statute,  and  had  through 
itH  county  judge  given  the  necessary  "approval  *'  to  fix  its  lia- 
bility. The  payment  of  money  from  time  to  time  is  a  fact 
which  implies  that  the  liability  has  been  assumed  by  the  coun- 
ty. But  no  such  facts  are  made  to  appear  in  this  case.  The 
main  facts  u(K)n  which  the  county's  liab'dity  depends,  under 
th^j  statute,  are  not  alleged.  It  is  true,  many  facts  are  alleged 
which  are  requisite,  but  the  statement  falls  short.  The  essen- 
tial and  ultimate  facts  upon  the  existence  of  which  the  law  ad- 
judges the  county  liable  are  wanting.  We  cannot  supply  these 
by  inference  or  intendment.  The  intendments  are  against  the 
plaintiff  rather  than  in  his  fa^vor.  The  law  presumes  that  the 
plaintiff  ha»  made  as  fell  a  showing  of  facts  in  his  favor  as 
was  possible,  and  if  he  has  failed  in  his  statements,  the  court 
is  powerless  to  assist  him.  It  follows  that  the  judgment  of  the 
court  below  must  be  reversed  and  the  writ  dismissed. 

Lord,  C.  J.,  dissenting. — The  facts  stated  in  the  application, 
and  which  are  undisputed,  must  be  taken  as  admitted  and  true. 
These  facts  show  that  the  company  was  organized  when  the 
application  was  made,  and  how  long  prior  thereto,  and  which 
entitled  it  to  the  benefit  of  the  provisions  of  Sec.  19.  (Misc. 
Laws,  668.)  There  is  no  pretense  that  any  of  tlie  charges 
are  exorbitant  or  unnecessary.  The  court  simply  makes  an 
order  of  disallowance,  upon  the  assumption  that  the  whole  mat- 
ter lies  within  its  absolute  discretion.  Upon  the  admitted  facts, 
as  disclosed  by  the  record,  it  is  difficult  to  perceive  how  this 
ruling  can  be  upheld.  The  statute  makes  it  the  duty  of  the 
county  courts  to  audit,  allow  and  cause  to  be  paid  the  neces- 
sary ex{)enses  of  organized  volunteer  companies  in  their  re- 
spective counties.  The  facts  alleged  are  within  the  purview 
of  the  statute,  and  upon  all  fours  in  principle  with  the  case  of 
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Mountain  v.  Multnomah  County^  8  Or.  478.  In  that  case  the 
court  pay:  *'The  petition  was  the  only  evidence  before  the 
county  court,  and  it  appears  there  was  no  controversy  or  dis- 
pute about  the  matters  and  things  set  out  therein.  It  appears 
that  the  county  court,  after  hearing  the  petition,  made  an  or- 
der disallowing  the  whole  of  said  account.'*  The  account  there 
was  for  the  same  identical  matter  as  here.  The  court  then, 
after  citing  the  provisions  of  section  19,  proceeds  to  say:  *'It 
will  be  seen  by  the  provisions  of  this  section,  it  is  made  the 
special  duty  of  the  county  courts  to  audit,  allow,  and  cause  to 
be  paid,  the  necessary  expenses  of  organized  volunteer  com- 
panies within  their  respective  counties."  Unless  this  case  is 
to  be  overruled,  it  seems  to  me  to  be  decisive  of  the  facts  here. 
I  think,  therefore,  the  judgment  ought  to  be  affirmed. 


^^  3gg  [Filed  January  14, 1887.] 

'^  ^^2  S.  MARKS  &  CO.  V.  H.  G.  &  E.  G.  CROW. 

,    14    382] 

r:        '  SoiT  IN  Equity— Testimont  in  —  Repeal.— The  effect  of  the  act  of  1885 

39   281 1  (Laws  1885,  p.  69),  amending  See.  393  of  the  civil  code,  as  amended  in  lb74 

I  39   808{  (Laws  1874,  p.  84),  is  to  repeal  the  provisions  of  the  latter  act,  aathorizing 

the  parties  to  a  suit,  as  soon  as  the  pleadings  were  completed  and  tlie  suit 

at  issue  on  a  question  of  fact,  to  proceed  to  take  ibe  deposition  of  wit- 

^1  nesses  to  be  offered  on  the  trial,  and  also  of  the  provisions  authorizing 

\l   jM^I  the  appointment  of  a  short-hand  reporter. 

|^~^  Same — Tbstihont  de  Bene  Esse — ^Deposition— Refebbncs. — Said  amend- 

I  44   212  ment  and  the  amendment  of  Sec.  803  (Laws  1885,  p.  70),  it  aeenu,  leave  do 

provision  for  taking  the  deposition  of  a  witness  in  an  equity  ease,  even  dt 
bene  esse^  unless  a  reference  is  made  to  find  the  facts,  or  facts  and  law. 
Same— Amendment  of  Statute.— Where,  pending  an  action  or  suit,  the  law 
regulating  the  proceedings  thereon  is  amended,  the  proceedings  had  in  ac- 
cordance with  the  law  in  force  at  the  time  will  be  held  valid,  and  those 
taken  after  the  amendment  goes  into  effect  should  be  in  conformitv 
therewith.  The  rule  applied  to  depositions  taken  in  a  suit  under  a  pro- 
vision which  was  rej^ealed  before  the  cause  was  finally  heard. 
Fraudulent  Conveyance— Evidencb—Considekation— Burden  of  Proof. 
— Where  one  who  is  in  debt  at  the  time  conveys  substantially  the 
whole  of  his  estate  to  his  brother,  ostensibly  in  satisfaction  of  his  debt  to 
the  latter,  in  a  suit  by  creditors  to  set  aside  said  deed  for  fraud,  it  is  in- 
cumbent upon  the  grantee  to  establish  by  satisfactory  proof  that  them 
was  a  valuable  and  adequate  consideration  for  the  deed.  And  unleiis  he 
can  give  a  clear  and  precise  account  of  the  items  constituting  tlie  alleged 
debt,  a  fraudulent  intent  will  be  inferred. 
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Bams—  Existiko  Ain>  Sxtbabqubnt  Cbeditors.— In  such  case  it  is  immate- 
rial whether  tlie  debt  due  such  creditors  had  been  contracted  at  the  time 
of  sucli  conTeyance  or  not,  if  the  parties  at  the  time  executed  it  for  the 
purpose  of  defrauding  them. 

Douglas  County.    Defendants  appeal.    AfBrmed. 

Jho,  Bumetty  Jno.  Kehay^  and  J,  J.  Walton^  for  Appel- 
lants. 

Willia  &  Jones^  for  Respondents. 

Thayer,  J. — The  respondents  commenced  a  suit  in  tlie 
court  below  to  subject  certain  real  property  situate  in  said 
county  to  the  payment  of  a  certain  judgment  recovered  by  the 
respondents  in  an  action  at  law  in  said  court  against  the  appel- 
lant, H.  G.  Crow,  on  the  19th  day  of  January,  1884,  for  the 
sum  of  $S23.94  and  costs  of  action.  The  judgment  was  re- 
covered upon  an  indebtedness  due  from  said  appellant  to  the 
respondents,  alleged  to  have  been  contracted  between  January 
1,  1877  and  1881. 

It  appears  that  during  said  time  the  said  appellant  was  the 
owner  of  the  said  real  property,  and  that  he  continued  to  own 
the  same  until  the  26th  day  of  February,  1883,  when  he  exe- 
cuted a  deed  to  the  same  to  the  appellant,  E.  J.  Crow,  who  is 
his  brother.  The  real  object  of  the  suit  is  to  declare  this  deed 
fraudulent  and  void  as  against  the  respondents'  judgment,  and 
the  main  question  in  the  case  is  whether  the  deed  was  executed 
ill  good  faith  and  for  a  valuable  consideration. 

It  appears  from  the  transcript,  that  on  the  22d  day  of  Octo- 
ber, 1879,  the  said  H.  G.  Crow  executed  to  E.  J.  Crow  a 
promissory  note  for  ?6,500,  payable  six  months  after  date, 
with  interest  at  the  rate  of  one  per  cent,  per  month,  and  to  se- 
cure its  payment  executed  a  mortgage  upon  the  land  in  suit ; 
that  about  the  25th  day  of  October,  1880,  the  respondents 
held  a  note  against  said  H.  G.  Crow,  secured  by  mortgage 
upon  real  property,  upon  which  there  was  at  that  time  due 
$632.57;  and  at  that  date  said  E.  J,  Crow  called  upon  respond- 
ents and  paid  it  off,  and  took  a  transfer  of  the  claim  to  him- 
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8clf ;  and  that  within  a  duy  or  two  from  that  time  said  II.  G. 
Crow  confessed  judgment  upon  the  note  in  said  circuit  court, 
and  at  or  about  the  same  time  also  confessed  judgment  to  the 
said  E.  J.  Crow  upon  the  note  and  mortgage  of  October  22, 
1879,  to  tiie  amount  of  ^7,706.80,  which  two  judgments  were 
duly  entered  in  said  court.  Four  thousand  dollars  of  this  al- 
leged indebtedness  is  claimed  by  the  appellants  to  be  the  con- 
sideration of  said  deed.  The  remainder  of  it  is  admitted  by 
the  appellants  to  have  been  liquidated  by  the  said  II.  G.  Crow. 
The  circuit  court,  after  hearing  the  proofs  and  evidence,  found 
the  following  facts : 

(1)  "That  the  promissory  note  dated  October 22,  1879, fur 
y0,»500.00,  described  in  the  complaint,  and  the  mortgage  given 
to  secure  the  same  by  defendant  II.  G.  Crow,  to  his  brotljerE. 
J.  Crow,  was  without  consideration,  and  was  made  and  accept- 
ed by  said  defendants  to  hinder,  delay  and  defraud  the  cred- 
itors of  said  defendant  H.  G.  Crow. 

(2)  "  Tliat  on  October  28,  1880,  defendant  H.  G.  Crow 
confessed  judgment  in  favor  of  E.  J.  Crow  for  $7,700.80  upon 
said  note  and  mortgage;  that  said  judgment  was  without  con- 
sideration, and  false  and  fraudulent,  and  made  and  taken  for 
the  purpose  of  hindering  and  delaying  the  creditors  of  11.  G. 
Crow. 

(3)  ''  It  is  not  true  that  on  or  about  October  25,  1880,  the 
defendant  II.  G.  Crow,  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  furnished  the  money  therefor,  or  caused  the  de- 
fendant E.  J.  Crow  to  purchase  from  S.  Marks  &  Co.,  the 
plaintiffs,  the  note  and  mortgage  of  II.  G.  Crow  to  said  Marks 
&  Co.,  of  date  January  12,  1878,  for  $421.07,  as  mentioned  in 
the  complaint ;  but  the  same  was  purchased  by  said  E.  J.  Crow 
with  his  own  money. 

(4)  "It  is  not  true  that  the  judgment  confessed  by  said 
defendant  H.  Q.  Crow  in  favor  of  defendant  E.  J.  Crow,  on 
the  27th  day  of  October,  1880,  for  the  sum  of  $0S2.57,  upon 
the  note  and  mortgage  mentioned  in  uiy  third  finding  of  facts, 
was  made  or  tal^en  with  the  intent  to  hinder,  delay  or  defraud 
the  creditors  of  defendant  H.  G.  Crow. 
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(5)  "  That  the  deed  of  conTeyance  of  the  real  property  de- 
scribed in  the  complaint  executed  by  H.  G.  Crow  to  E.  J. 
Crow,  on  the  2Gth  day  of  February,  1883,  was  executed  and 
received  by  the  parties  thereto  for  the  purpose  of  hindering  and 
delaying  the  creditors  of  said  H.  G.  Crow. 

(6)  "  The  said  IL  G.  Crow  has  remained  in  the  exclusive 
possession  of  the  real  property  described  in  the  complaint,  since 
the  date  of  the  deed  of  February  26, 1883,  from  himself  to  E. 
J.  Crow,  and  has  received  the  exclusive  benefits  and  proceeds 
cf  said  land  ;  and  there  was  or  is  no  agreement  between  him- 
self and  said  E.  J.  Crow,  by  which  he  should  account  to  said 
E.  J.  Crow  for  any  part  of  the  rents  and  profits  of  said  lands  ; 
but  he  has,  ever  since  the  date  of  said  defcd,  and  is  now  receiv- 
ing the  sole  and  exclusive  benefits  of  the  land  and  the  income 
therefrom." 

And  thereupon  found  as  conclusions  of  law,  that  the  deed  of 
February,  1883,  should  be  set  aside,  the  land  sold,  and  the  pro- 
ceeds applied  (1)  to  the  payment  of  the  judgment  in  favor  of 
said  E.  J.  Crow  against  H.  G.  Crow  for  ?637.57,  recovered 
October  27,  1880.  (2)  To  tiie  payment  of  the  respondents' 
judgment. 

The  respondents'  counsel  contends  that  the  findings  of  the 
court  are  conclusive  as  to  the  facts,  the  same  not  having  been 
excepted  to,  as  provided  in  the  amendment  of  section  393,  civil 
code,  adopted  at  the  session  of  the  legislative  assembly  in  1885. 
(Session  Laws  of  1885,  p.  69.)  This  amendment  was  passed 
after  the  suit  was  commenced,  and  took  effect  before  the  hear- 
ing was  had,  and  before  the  testimony  was  all  taken ;  but  the 
part  of  the  testimony  taken  after  the  amendment  went  into  ef- 
fect related  simply  to  the  rebuttal  of  certain  impeaching  evi- 
dence, and  was  given  orally  before  the  court.  Aside  from  this, 
all  the  testimony  was  taken  by  deposition,  in  accordance  with 
section  393  of  the  civil  code,  as  amended  in  1874.  (Session 
Laws  of  1874,  pp.  94,  95.) 

The  question  then  arises  as  to  the  effect  of  the  amendment 
of  1835,  above  referred  to.  It  provides  "  that  all  issues  of  fact 
in  suits  in  equity  may  be  tried  by  the  court ;  the  evidence  shall 
XIV.   0BKO.-25. 
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be  presented,  and  the  trial  conducted  in  the  same  manner  as 
actions  at  law ;  Provided^  that  the  court  may,  at  its  discre- 
tion, refer  the  case  to  a  referee,  pursuant  to  the  provisions  of 
section  805  of  this  code  ;  that  in  cdl  suits  the  court,  in  render- 
ing its  decisions  therein,  shall  set  out  in  vrriting  its  findings  of 
fact  upon  all  the  material  issues  of  fact  presented  by  the  plead- 
ings, together  with  its  conclusions  of  law  thereon ;  but  such 
findings  of  fact  and  conclusions  of  law  shall  be  separate  from  the 
decree,  and  shall  be  filed  with  the  clerk,  and  shall  be  incorpor- 
ated in  and  constitute  a  part  of  the  judgment  roll  of  said  case  ; 
and  sucli  findings  of  fact  shall  have  the  same  force  and  effect, 
and  be  equally  conclusive,  as  the  verdict  of  a  jury  in  an  action  at 
law.  Exceptions  ma^tbe  taken  during  the  trial  to  the  ruling 
of  the  court,  and  also  to  the  finding  of  fact,  and  a  statement  of 
such  exceptions,  prepared  and  settled  as  in  actions  of  law ;  and 
the  same  shall  be  filed  with  the  clerk  within  ten  days  from  the 
entering  of  the  decree,  or  such  further  time  as  the  court  may 
allow." 

This  amendment  was  evidently  intended  to  permit  the  court 
to  proceed  and  try  a  suit  in  equity  in  the  same  manner  as  a 
case  at  law  is  tried  where  a  jury  trial  is  waived.  The  provis- 
ion in  regard  to  taking  exceptions  is  not  explicit.  Exceptions 
to  findings  of  fact  cannot  be  taken  during  the  trial,  as  the  lan- 
guage of  the  provision  would  seem  to  require.  Exceptions  of 
that  character  cannot,  in  the  nature  of  things,  be  taken  until 
after  the  decision  is  rendered.  The  New  York  code  at  one 
time  provided,  and  probably  does  yet,  that  a  notice  containing 
the  exceptions  to  the  findings  should  be  filed  within  ten  days 
after  the  entry  of  the  decision;  but  that  mode  does  not  peem  to 
be  contemplated  by  this  amendment,  though  I  supposed  the 
first  time  I  inspected  it  that  it  did.  The  only  construction  to 
be  given  the  amendment,  as  I  can  see,  is  to  allow  the  party  de- 
siring a  review  of  the  decision  to  prepare  a  statement  of  the  ex- 
ceptions taken  at  the  trial,  with  sufficient  evidence  to  explain 
them  ;  and  if  he  wants  the  facts  reviewed,  to  specify  his  objec- 
tions to  the  findings  in  the  statement,  and  include  in  it  all  the 
evidence  upon  which  they  were  found.     The  amendment  also 
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has  a  broader  effect  than  may  generally  be  supposed.  Section 
393  of  the  code,  as  amended  in  1874,  provided  that  as  soon  as 
the  pleadings  were  completed,  if  the  suit  beat  issue  on  a  ques- 
tion of  fact,  the  parties  might  proceed  and  take  tlie  depositions 
of  witnesses  to  be  offered  on  the  trial.  Said  section,  as  amend- 
ed  in  1885,  operates  as  a  repeal  of  that  provision,  and  also  of 
all  matters  contained  therein  authorizing  the  appointment  of  a 
short-hand  reporter.  This  amendment,  and  the  amendment  of 
section  805,  leaves  no  provision,  as  I  can  see,  for  taking  the 
deposition  of  the  witness  in  an  equity  case,  even  de  bene  esse, 
unless  a  reference  is  ordered  to  find  the  facts,  or  facts  and  law. 

I  am  not  inclined  to  think,  however,  that  this  amendment 
affected  depositions  that  had  been  taken  prior  to  its  going  into 
effect.  I  think  the  rule  should  be,  where  the  code  is  amended 
pending  an  action  or  suit,  that  the  proceedings  had  in  accor- 
dance with  the  provisions  thereof  in  force  at  the  time  should 
be  held  valid ;  and  that  those  taken  after  the  amendment  goes 
into  effect  should  be  in  conformity  therewith.  If  this  view  is 
correct,  the  depositions  should  be  considered  in  determining 
whether  the  findings  are  supported  by  the  proofs. 

Tlie  appellants'  counsel  contend  that  there  is  no  evidence  in  the 
case  showing  that  the  deed  of  February  26, 1883,  was  executed 
by  the  said  H.  G.  Crow  to  the  said  E.  J.  Crow,  to  hinder,  de- 
luj',  or  defraud  the  creditors  of  the  said  II.  G.  Crow.  This  is 
undoubtedly  true,  if  the  said  FI.  Q.  Crow  was,  on  the  22d  day 
of  October,  1879,  justly  indebted  to  the  said  E.  J.  Crow  in 
the  sum  of  ?6,500,  and  the  promissory  note  executed  for  that 
sum  by  the  former  to  the  latter  of  that  date  was  an  hones^t 
transaction.  Tire  validity  of  said  deed,  and  of  the  judgment 
confessed  by  the  said  H.  G.  Crow  to  the  said  E.  J.  Crow  on  the 
28lh  day  of  October,  1880,  for  the  sum  of  17,70(5.80,  hinge  upon 
the  truth  of  that  matter.  It  must  be  conceded  that  the  evidence 
docs  not  directly  show  but  that  E.  J.  Crow  did  loan  to  the 
said  H.  G.  Crow  the  amount  of  money  claimed  to  have  been 
so  loaned,  and  unless  it  can  be  inferred  that  their  account  of 
the  affair  is  a  subterfuge,  it  must  be  credited. 

It  appears  that  II.  G.  Crow  is  the  senior  by  a  number  of 
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years  of  his  brother,  E.  J.  Crow ;  that  lie    bought  the  real 
property  in  question,  and  resided  upon  it  almost  continuously 
until  the  time  their  depositions  were  taken,  and  is  probably  re- 
siding upon  it  at  the  present  time.     E.  J.  Crow  lived  at  home 
Avith  his  parents  until  the  death  of  his  father,  which  occurred 
about  1875,  and  after  that  time  he  continued  to  reside  with 
his  mother  for  about  six  years.     The  father  owned  a  farm  in 
Cole's  Valley,  upon  which  the  family  lived,  and  which  be  de- 
vised to  the   mother.     It  is  claimed  that  E.  J.  Crow  began 
loaning  the  money  to  the  brother  about  ten  years  before  the 
father's  death,  when  he  was  only  about  seventeen  or  eighteen 
years  of  age,  and  that  the  amount  of  the  loans,  with  interest, 
aggregated  said  sum  of  f6,500  on  the  22d  day  of  October, 
1879,  when  the  said  promissory  note  of  that  date  was  executed, 
and  which  was  the  consideration  of  the  note.     A  considerable 
of  the  respondents'  evidence  was  given  in  order  to  show  that 
said  E.  J.  Crow  could  not  have  earned,  from  the  resources  and 
within  the  time  claimed,  the  amount  of  money  he  is  alleged  to 
have  earned.     This  evidence  creates  a  strong  doubt  as  to  the 
truthfulness  of  his  statements  upon  that  point.     It  is  not,  how- 
ever, conclusive  that  they  are  untrue,  but  it  renders  them,  at 
least,  problematical.     For  a  boy  between  seventeen  and  eight- 
een years  of  age,  working  upon  his  father's  farm,  raising  stock 
and  doing  a  general  farming  business  in  a  section  of  country 
remote  from  market,  to  realize  net  earnings  of  the  amount 
claimed,  in  view  of  the  circumstances  surrounding  him,  and 
within  the  time  alleged,  appears  like  exaggeration,  though  of 
course  it  was  not  impossible,  and  I  do  not  think  the  evidence 
and  circumstances  disprove  the  statements.     If,  therefore,  the 
question  of  his  having  earned  and  advanced  to  his  brother  the 
money  they  both  testified  he  did,  depended  upon  the  contra- 
diction of  their  testimony  upon  that  point,  the  respondents 
would  fail  to  make  out  their  case,  although  the  evidence  they 
produced  weakened  it  very  much.    Besides,  the  testimony  itself, 
as  to  the  earnings,  was  unsatisfactory.    The  said  E.  J.  Crow's 
statements  were  vague  and  conjectural. 

But  the  most  serious  diflSiculty  in  the  way  of  the  defense  is 


Jan.  1887.]  Marks  &  Co.  v.  Crow.  889 

OpiDion  of  the  Court— Thayer,  J. 

as  to  the  appellants'  testimony  establishing  that  E.  J.  Crow 
advanced  to  H.  G.  Crow  the  $i,000  claimed  to  be  the  consid- 
eration for  the  deed,  or  any  money,  aside  from  the  $632.57 
paid  to  respondents  upon  the  note  and  mortgage  assigned  to 
liim,  which  had  not  been  repaid  at  the  time  said  deed  to  the 
land  in  suit  was  executed  to  him.  That  is  the  important  ques- 
tion in  the  case.  If  H.  G.  Crow  was  not  indebted  to  E.  J. 
Crow  on  the  26th  day  of  February,  1883,  the  time  the  deed 
was  executed  by  the  former  to  the  latter,  then,  evidently,  the 
deed  was  executed  for  the  purpose  of  hindering  and  delaying 
creditors,  as  found  by  the  circuit  court.  As  to  whether  any 
£uch  indebtedness  existed  or  not  I  have  grave  doubts,  In  view 
of  the  testimony,  and  facts  and  circumstances  of  the  case.  The 
fa<;|t  or  pretense  that  it  did  exist,  depends  of  course  on  tlie  gen- 
uineness of  the  promissory  note  of  October  22,  1879,  for  the 
6um  of  $6,500.  The  fact  that  H.  G.  Crow  was  indebted  to 
other  parties  at  the  time  of  these  various  transactions,  and  that 
E.  J.  Crow  is  his  brother,  renders  it  incumbent  upon  the  lat- 
ter to  establish  by  satisfactory  proof  that  there  was  a  valuable 
and  adequate  consideration  for  the  deed.  The  law  will  not,  it 
is  true,  presume  fraud,  but  will  infer  it  from  facts  and  circum- 
fitances ;  and  I  think  the  inference  very  strong,  where  a  party 
has  taken  notes  of  a  large  amount  from  his  brother,  and  a  con- 
veyance of  all  his  tangible  property,  leaving  him  hopelessly  m 
<lcbt  to  other  parties,  and  being  called  upon  in  a  proper  pro- 
ceeding to  give  an  account  of  the  afiair,  is  unable  to  make  a 
-clear  and  satisfactory  statement  concerning  the  indebtedness 
out  of  which  the  transaction  arose. 

The  following  seems  to  be  the  substance  of  the  testimony 
given  by  the  two  brothers  upon  the  point : 

Interrogatory  3,  to  E.  J.  Crow  :  State  fully  the  transaction  of 
the  sale  of  land  in  Douglas  County,  Oregon,  described  in  the 
complaint  in  this  suit,  by  Henry  G.  Crow  to  you?  Ans.  Well, 
I  loaned  Henry  money;  I  took  a  lien  on  his  land  claim  ;  after- 
warils  took  the  land  for  payment. 

Int.  4.  What  was  the  consideration  paid  by  you  to  Henry  G. 
Crow  for  said  land?    Ans.  $1,000. 
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Int.  5.  In  what  way  was  that  amount  paid  bj  you  to  Henry 
G.  Crow  ?  Explain  fully.  Ans.  Well,  I  first  loaned  Henry 
money  seventeen  or  eighteen  years  ago,  interest  at  one  percent. 
Loaned  him  money  at  different  times,  which  amounted  to  sev- 
erul  thousand  dollars;  he  wanted  more  money  from  me,  tliis 
was  about  1880  ;  I  told  him  that  he  was  running  behind  in  hi^ 
business ;  that  I  was  not  secured  in  the  land  sufficient  to  ad- 
vance him  any  money  then  ;  my  mother  persuaded  me  to  as- 
sume a  debt  that  he  owed  her,  and  advance  him  more  money, 
and  take  a  judgment  upon  the  land  for  security. 

Int.  6.  State  what  amounts  of  money  you  had  loaned  to  H. 
G.  Crow  at  different  times,  if  you  remember,  up  to  1880? 
Ans.  About  ^7,100 — a  little  over  that  amount. 

Int.  7.  What  amount  of  money  was  actually  due  you  f jpom 
H.  G.  Crow  at  the  time  the  sale  of  the  land  was  made  to  you? 
Ans.  $4,000. 

Int.  8.  In  addition  to  this  sum  of  $4,000,  what  amount  did 
you  become  reponsible  for  H.  G.  Crow,  and  to  whom  ?  Ans.  I 
assumed  a  debt  from  him  to  mother,  about  $1,G00. 

Tiie  witness,  after  being  interrogated  in  regard  to  his  pay- 
ment to  the  respondents  of  the  $032.57,  and  of  the  assignment 
of  the  note  and  mortgage  to  him,  was  asked  the  following : 

Int.  17,  What  did  you  do  with  the  note  and  mortgage  sign- 
ed to  you  by  S.  Marks  &  Co.  against  II.  G.  Crow  ?  Ans.  I 
added  it  to  the  rest  he  owed  me,  and  put  it  into  a  judgment— 
that  5?7,000  judgment. 

lut.  18.  Is  it  not  a  fact  that  you  foreclosed  the  nK)rtgage  as- 
signed to  you  by  Marks  &  Co.?     Ans.  Yes,  sir. 

Int.  19.  Explain  fully  the  judgment  of  $7,706,  taken  by  you 
against  H.  G.  Crow.  Ans.  In  the  first  place,  J.  Knowles 
bought  tliat  land  and  failed  to  pay  for  it,  and  it  was  about  to 
full  back  to  TuU — to  the  man  he  bought  it  of.  Father  and  Hen- 
ry and  Abe  Crow  advanced  property  and  stock  and  i>iud  for  it. 
Then  PI.  6.  paid  off  Abe  Crow,  and  he  took  the  land,  and  fell 
paymaster  to  father  for  what  he  had  advanced  on  the  lancL 
Then  mother  furnished  money,  about  $700,  to  enter  land  join- 
ing this  Tull  place  ;  H.  G.  stood  good  for  the  whole  debt — for 
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father's  and  her's  against  the  land.  He  paid  at  times  on  this 
debt,  and  reduced  it  to  about  9ly300  or  $1,800.  During  this 
time  I  made  loans  to  H.  G.  Grow  at  difEerent  times ;  that  the 
interest  and  principal  amounted  to  $3,000  or  $4,000 ;  so  that 
when  I  paid  this  Marks  mortgage  and  assumed  mother's  debt 
of  about  91,600,  it  made  him  owe  me  about  $7,706.  Then  H. 
G,  made  me  payments  with  stock,  sheep,  cattle,  some  grain, 
wheat,  and  some  wool,  reducing  this  $7,706  down  to  $4,000. 
I  wanted  my  money,  and  he  eould  not  raise  it,  and  would 
make  no  effort  to  pay  me  in  any  way;  and  I  came  down  here 
and  employed  Judge  Walton  to  close  the  things  out;  and  I 
went  home  and  wrote  him  a  letter,  that  if  he  did  not  come  and 
aettle  with  me,  that  I  had  Walton  employed  to  close  that  judg- 
ment on  that  land.  He  came  down  to  my  place  here  in  Lane 
County.  Said  he  was  willing  to  fix  it  some  way  (that  debt 
tiiat  I  held  against  his  land  at  that  time).  He  thought  I  ought 
to  give  him  more  than  $4,000  for  the  land.  I  told  him  I  didn't 
want  the  land,  that  I  wanted  my  money  ;  that  if  he  could  raise 
more  than  $4,000,  to  do  it,  and  pay  me  off ;  that  I  was  willing 
for  him  to  do  it ;  he  said  times  were  so  he  couldn't  raise, any  mo- 
ney on  the  land  ;  the  next  morning  after  we  was  talking  this 
trading  business,  he  came  to  me  and  said  be  had  studied  this 
thing  over,  that  he  didn't  think  he  could  do  anything  better 
than  just  let  me  have  the  land  claim.  We  came  down  here  to 
Judge  Walton's  office,  in  Eugene,  and  he  made  me  a  deed  to 
all  the  lands.  Then  I  came  back  the  next  day,  and  got  Wal- 
ton to  count  up  a  portion  of  notes  and  accounts  that  I  held 
against  him;  that  settled  our  business. 

Int.  20.  State  whether  or  not  the  Marks  mortgage  of  $6S2 
was  included  in  the  larger  judgment  of  $7,706,  taken  by  you 
against  U.  G.  Crow.     Ans.  Yes,  sir,  it  was. 

H.  G.  Crow,  upon  his  cross-examination,  was  asked  the  fol- 
lowing  questions,  and  gave  the  following  answers  thereto  : 

Int.  L9-  How  much  money  did  you  borrow  of  E.  J.  Crow 
during  the  year  1875?  Ans.  I  can't  state.  I  borrowed  from 
him  so  many  times  and  in  small  quantities  that  I  am  not  able 
to  place  the  dates,  as  it  was  very  often  received  without  giving 
a  note,  and  he  kept  only  a  memorandum  of  it  in  the  book. 
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Int.  30.  Were  you  owing  him  any  for  borrowed  money  at 
the  time  of  your  father's  death  ?  Ans.  I  think  I  was.  I  had 
borrowed  money  from  him  four  or  five  years  previous  to  that, 
but  I  couldn't  state  the  amount. 

Int.  81.  You  continued  to  borrow  money  from  him  down  to 
1880,  or  about  that  time,  did  you  not  ?  Ans.  The  last  money 
that  I  borrowed  from  him  be  gave  to  me  after  lifting  a  mort- 
gage of  Marks  &  Co. 

Int.  32.  Did  you  borrow  any  from  him  in  1876  ?  Ans.  I  cao- 
uot  state  positive  whether  I  did  or  not. 

Int.  33.  Did  you  borrow  any  in  1877  ?  Ans.  I  could  not 
state. 

Int.  34.  Did  you  borrow  any  in  1878?  Ans.  I  think  E.  J. 
Crow  lifted  that  mortgage ;  I  don't  remember. 

Int.  35.  Did  you  borrow  any  money  of  him  in  1879?  Ans. 
I  may  have  ;  can't  say  whether  I  did  or  not. 

Mrs.  Ollie  J.  Crow,  wife  of  E.  J.  Crow,  also  gave  a  depose 
tion  upon  the  part  of  the  appellants  in  i*egard  to  this  money 
lending,  and  made  the  following  answers  to  the  following  in- 
terrogations : 

Int.  3.  (Direct  examination.)  About  when  was  you  married? 
Ans.  About  nine  years  ago. 

The  deposition  was  taken  in  1885,  so  that  they  must  have 
been  married  in  1876. 

Int.  6.  Who  did  the  principal  part  of  your  husband's  writing 
since  you  were  married  ?     Ans.   I  did. 

Int.  7.  State,  if  you  know,  of  your  husband's  loaning  any 
money  to  any  persons,  and  if  so,  to  whom?  Ans.  He  loaned 
money  to  various  parties.  He  loaned  money  to  H.  G.  Grow, 
for  one. 

Int.  8.  State  if  you  remember  of  writing  any  notes  for  your 
husband,  and  who  signed  the  notes,  if  you  know  ?  Ans.  II. 
G.  Crow  signed  notes  in  my  presence ;  I  could  tell  others,  but 
I  don't  think  it  necessary. 

Int.  9.  About  how  many  notes  did  you  write  for  H.  G. 
Cruw  to  sign  at  different  times,  if  you  can  remember?  Ans. 
I  wrote  as  many  as  eight,  and  don't  know  but  what  more. 
I  can't  say  positive. 


Jan.  1887.]  Marks  k  Co.  v.  Crow.  393 


Opinion  of  the  Court— Thayer,  J. 


Int.  10.  Can  you  tell  the  amount  of  any  of  the  notes,  or  nil 
of  them?  If  80,  state  the  amount.  Ans.  I  can't  tell  the 
amount  of  any  of  them  but  one  ;  that  Va8  $300;  and  he  bor- 
rowed it  of  Lera  Barnard;  my  husband  borrowed  the  amount  and 
let  Henry  have  it. 

Int.  5.  (Cross-examination.)  Did  H.  G.  Crow  borrow  money 
from  your  husband  every  year  ?  Ans.  I  don't  know  ;  wouldn't 
be  positive. 

Int.  G.  Did  he  borrow  money  at  any  time  more  than  once 
during  the  same  year?  Ans.  I  think  I  have  known  him  bor- 
rowing as  often  as  three  times  during  the  same  year. 

Int.  7.  What  year  was  that?     Ans.  I  don't  remember. 

Int.  8.  How  much  was  the  amount  of  the  smallest  note  you 
"wrote  for  your  husband  against  H.G.  Crow  for  borrowed  money? 
Ans.  I  don't  remember  the  amount  of  but  one  note. 

Int.  9.  AVere  there  any  notes  for  a  larger  sum  than  the 
$300,  the  one  you  remember  ?     Ans.  Yes,  I  think  there  was. 

Int.  10.  How  many  of  them  ?     Ans.  I  couldn't  say. 

Int.  11.  Is  there  more  than  one?  Ans.  I  do  not  remember 
the  amount  of  the  notes,  only  one. 

Int.  12.  Was  there  any  interest  mentioned  in  those  notes,  or 
any  of  them?  Ans.  The  notes  I  wrote,  I  think,  were  twelve 
l)er  cent,  per  annum.  I  am  positive  they  were  all  twelve  per 
cent. 

Int.  12.  How  much  time  was  given  on  these  notes;  that  is, 
when  were  they  made  payable?     Ans.  I  couldn't  say. 

Int.  11.  How  many  of  these  notes  did  you  have  in  your  pos- 
session against  H.  G.  Crow  for  borrowed  money  at  any  one 
time  ?     Ans.  I  tliink  there  were  more  than  eight. 

Int.  15.  Did  you  know  of  his  ever  making  any  payments  at 
all  of  interest  or  principal  ?     Ans.   I  do  not. 

Int.  16.  Did  your  husband  generally  have  money  on  hand  to 
accommodate  Henry  with  loans  when  he  wanted  to  borrow  ? 
Ans.     Sometimes  he  had  to  go  and  borrow  it  for  him. 

Int.  17.  It  is  a  fact,  is  it  not,  that  H.  G.  Crow  borrowed 
about  all  the  money  that  your  husband  accumulated  ?  Ans.  I 
could  not  say ;  he  got  a  large  portion. 
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Int.  18.  If  your  husband  borrowed  money  and  loaned  it  to 
II.  G.  Crow,  and  H.  G.  Crow  did  not  pay  your  husband  any, 
tlicn  he  got  more  monty  from  your  husband  than  he  accumu- 
hited  in  his  businesR,  did  he  not  ?   Ana.  No,  of  course  he  didn*t. 

Int.  19.  Then  H.  G.  Crow  did  not  borrow  all  of  the  money 
your  husband  accumulated  in  his  business,  did  he  ?  Ans*  I 
can't  say  positively. 

There  was  no  memorandum  or  scrap  of  writing  to  show  thai 
any  money  was  loaned ;  nor  any  proof  given  a.s  to  when  or  in 
what  amounts  it  was  loaned,  other  than  general  statements  that 
said  E.  J.  Crow  did,  at  different  times,  loan  money  to  his 
brother,  H.  G.  Crow.  Mrs.  E.  J.  Crow  thinks  there  were  aa 
many  as  eight  notes  executed.  This  must  have  occurred  be* 
tween  1876  and  1879,  as  on  the  22d  day  of  October  of  the  lat- 
ter year,  H,  G.  Crow  executed  to  his  brother  the  $6,500  note 
bearing  one  per  cent,  per  month  interest,  upon  which  the  judg- 
ment of  $7,706.80  was  confessed,  which  included  the  $3,500 
principal,  $780  interest,  and  $426.80  attorney  fees.  What  the 
$6,500  was  made  up  of  is  left  to  general  statement  and  conjec- 
ture. The  eight  notes  Mrs.  E.  J.  Crow  testifies  in  regard  to 
would  not,  in  all  probability,  amount  to  that  sum.  Three  hun- 
dred dollars  was  one  of  the  largest  sums  specified  in  any  of  said 
notes.  She  thought  there  was  another  note  still  larger,  but  the 
evidence  given  by  her  would  not  warrant  the  conclusion  that 
this  $300  was  more  than  an  average  size.  Upon  that  data  the 
cijht  would  aggregate  only  $2,400.  It  seems  that  the  highest 
rate  of  interest  allowed  by  law  was  exacted  in  every  case,  and 
that  there  was  a  design  to  swell  the  amount  of  Henry's  indebt- 
edness to  E.  J.  Crow  as  much  as  possible.  The  judgment  was 
confessed  without  any  other  apparent  object,  and  I  can  see  no 
other  purpose  than  that  in  foreclosing  the  note  and  mortgage 
taken  from  Marks  &  Co.  The  affair  looks  to  me  suspicious; 
looks  as  though  there  was  a  method  in  it,  aside  from  the  secur- 
ing the  payment  of  money  loaned.  E.  J.  Crow  professes  to  be 
helping  his  brother  in  the  matter,  but  to  my  mind  it  was  such 
help  as  vultures  give  to  lambs  in  covering  and  devouring  them. 

It  was  claimed  upon  the   argument  that  the  respondents' 
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claim,  which  they  are  endeavoring  to  enforce  herein,  was  not 
created  at  the  time  the  $6,500  note  was  executed  by  H.  G.  to 
£.  J.  Crow.  I  suppose  that  claim  is  based  upon  the  allegation 
of  the  complaint,  which  is  as  follows :  ^^  That  at  and  during 
tlie  time  said  defendant  H.  G.  Crow  contracted  the  indebted- 
ness to  the  plaintiffs,  which  was  between  January  1,  1877,  and 
the     day  of  1881,  upon  which  the  judgment  was  recov- 

ered,*' etc.  How  much  of  it  was  contracted  after  the  22d  day 
of  October,  1879,  the  date  of  said  note,  does  not  appear.  Ash- 
er  Marks,  one  of  the  respondents,  iu  his  deposition  given  in  the 
8;:it,  testified  in  substance  that,  at  the  time  the  note  and  mort- 
gage executed  to  the  respondents  were  transferred  to  E.  J. 
Crow,  October  25, 1880,  the  account  amounted  to  several  hun- 
dred dollars  (answer  to  cross  Int.  2),  and  he  testified  in  his 
direct  examination,  in  answer  to  direct  Int.  8,  that  at  the  time 
said  E.  J.  Crow  paid  the  mortgage  he  asked  him  why  he  did 
not  settle  the  book  account  in  place  of  the  mortgage.  The  an- 
swer was,  that  he  wanted  to  pay  the  mortgage  off  first  and  set- 
tle the  balance  of  the  account  shortly.  This  testimony  as  to 
the  amount  due  upon  the  book  account  is  not  contradicted  by 
the  appellants  in  their  deposition,  though  they  deny  that  E.  J. 
Crow  agreed  to  pay  it. 

But  I  do  not  see  that  it  matters  whether  the  account,  had 
been  contracted  when  the  96,500  note  was  executed  or  not,  if 
at  the  time  of  the  execution  of  the  note  the  parties  had  in  view 
the  creation  of  the  debt,  and  intended  to  defraud  the  respond- 
dcnts  thereof ;  and  such  intention  will  be  presumed  in  this  case, 
if  II.  G.  Crow  was  not  indebted  to  E.  J.  Crow  in  the  sum  of 
$6,')00  at  the  time  referred  to.     The  whole  case,  in  my  judg- 
ment, tuims  upon  that  point.     And  it  does  not,  as  I  view  it, 
devolve  upon  the  respondents  to  prove  that  IL  G.  Crow  was 
not  indebted  to  E.  J.  Crow  in  the  sum  claimed,  in  order  to  es- 
tabli^^ii  their  cause  of  suit.      The  appellants,  under  the  cir- 
cumstances, could  not,  by  a  general  assertion  that  the  debt  as 
claimed  was  due,  make  out  a  defense.     The  transaction  bore 
the  semblance. of  an  attempt  to  cover  up  the  property,  and  it 
was  the  appellants'  duty  to  show  that  the  indebtedness  existed. 
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E.  J.  Crow  should,  under  the  circumstunces,  have  been  able  to 
point  out  definitely  the  various  items  constituting  the  indebted- 
ness.    Any  other  rule,  where  property  has  been  shifted  from 
one  member  of  a  family  to  another,  and  creditors  left  unpro- 
vided for,  would  lead  to  the  most  flagrant  frauds.     The  cred- 
itors could  not  show  that  the  indebtedness  claimed  to  be  tlie 
consideration  of  the  transfer  did  not  exist.     They  could  do  no 
more  than  to  inquire  when  and  under  what  circumstances  it 
was  created ;  and  unless  the  recipient  of  the  profjcrty  could 
give  a  clear  and  precise  account  of  the  items  constituting  it, 
they  should  have  the  right  to  ask  the  court  to  infer  that  it 
was   a  sham  and  pretense — otherwise,  property  might  be  put 
beyond  the  reach  of   creditors  with  impunity.     QCroshf/  v. 
Buchanan^  23  Watt,  420.)     The  case  at  bar  furnishes  an  il- 
lustration.    II.  G.  Crow  had  opened  an  account  with  Marks  & 
Co.     lie  had  contracted  an  indebtedness  to  them  that  was  un- 
secured.    He  had  borrowed  money  from  time  to  time  of  his 
brother;  was  owing  his  mother  $1,600.     The  brother  takes  his 
note  for  a  large  sum,  and  has  it  secured  by  a  mortgage  upon 
his  land  ;  pays  ofiE  and  receives  a  transfer  of  his  secured  indebt- 
edness ;  assumes  the  debt  to  his  mother ;  obtains  from  him  sul> 
eequently,  professedly  as  part  payment  of  these  matters,  sheep, 
cattle,  wheat  and  wool,  which  he  admits  amounted  to  $3,70o, 
"  reducing,"   he  says,  "  this  $7,706  down  to  ?4,000  " — must 
have  required  the  sum  of  $3,706  ;  then  takes  all  his  landed  es- 
tate ;  in  the  meantime  has  had  H.  G.  Crow  confess  judgments 
on  the  note  and  mortgage  taken  to  himself,  and  also  upon  the 
Marks  &  Co.'s  note  and  raortGcaffe,  which  he  concedes  to  have 
been  included  in  the  former  judgment ;   charged  the    liighe.-t 
rate  of  interest,  and  exacted  large  attorney's  fees;  and  neglects 
to  give  any  data  from  which  it  can  be  ascertained  whether  the 
amount  of  his  indebtedness  claimed  has  been  honestly  created 
or  not.     His  answer  to  the  complaint  in  the  suit  is  made  up 
of  naked  denials.     If   this  is  sufficient  to  answer  the  require- 
ment of  law  in  an  equity  proceeding,  then  the  respondents  are 
powerless.     The  whole  indebtedness  from  11.  G.  to  E.  J.  Crow 
at  the  time  the  $3,500  note  ancl  mortgage  was  executed,  may 
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not  in  fact  have  exceeded  the  $3,706  subsequently  paid  by  the 

former  to  the  hitter,  and  there  would  be  no  way  to  detect  the 
discrepancy  if  the  course  pursued  in  the  trial  of  the  suit  is  sanc- 
tioned as  proper.  In  view  of  the  facts  and  circumstances  of 
the  case,  I  think  the  findings  of  the  circuit  court  were  correct, 
and  that  the  decree  entered  thereon  should  be  affirmed. 
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MORROW  COUNTY  v.  L.  HENDRYX,  Treasurer.  i  u~^^ 

140    2821 
CcNTNTiES— LBartLATivK  PoWER  OvER.— The  legislature  has  power  to  divide 
counties  and  towns  at  its  pleasure,  and  to  apportion  the  common  proper- 
ty and  the  common  burdens  in  sucb  manner  as  to  it  may  seem  reasonable 
and  equitable. 
MoBROW  CouNTT— Construction  of  Statute.— The  act  providing  for  the 

organization  of  Morrow  County  construed. 
Mandamus.— Upon  a  petition  tiled  by  Morrow  County  for  a  writ  of  mandamns 
to  compel  the  treasurer  of  Umatilla  County  to  pay  over  to  the  former  cer- 
tain school  moneys  in  the  hands  of  the  defendant,  collected  by  Umatilla 
County  and  alleged  to  belong  to  the  petitioner:  Held^  that  as  it  does  not 
appear  that  such  payment  is  "  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station,"  the  writ  should  be  denied. 

Umatilla  County.  PlaintlfiE  appeals.  Reversed,  and  writ 
dismissed. 

Jj.  B.  CoXj  for  Appellant. 

John  Jn  Balleray^  for  Respondent. 

Strahan,  J. — On  the  application  of  Morrow  County,  an  al- 
ternative writ  of  mandamus  was  issued  out  of  the  circuit  court 
of  Umatilla  County,  directed  to  the  appellant  as  treasurer  of 
Umatilla  County.  The  command  of  the  writ  is  that  he  pay  out 
of  the  school  moneys  in  the  treasury  of  Umatilla  County,  Ore- 
gon, unto  the  treasurer  of  the  county  of  Morrow,  in  said  state, 
the  sum  of  $2,149.32,  and  the  further  sum  of  $690.20;  or  that 
lie  appear  on  a  day  named  and  show  cause  why  he  has  not  done 

80. 
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Sec.  583  of  the  civil  code  prescribes  in  what  cases  the  writ 
of  mandamus  may  issue.  It  is  as  follows  :  '^  It  may  be  issued 
to  any  inferior  court,  corporation,  board,  officer,  or  person,  to 
compel  the  performance  of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office,  trust  or  station.  But 
though  the  writ  may  require  such  court,  corporation ,  board, 
officer,  or  person  to  exercise  its  or  his  judgment,  or  proceed  to 
the  discharge  of  any  of  its  or  his  functions,  it  shall  not  control 
judicial  discretion.  The  writ  shall  not  be  issued  in  any  case 
where  there  is  a  plain,  speedy  and  adequate  remedy  in  the  or- 
dinary course  of  law.'* 

At  the  regular  session  of  the  legislative  assembly  in  1885,an  act 
was  passed  entitled  ''  an  Act  to  create  the  county  of  Morrow, 
and  to  fix  the  salaries  of  county  judge  and  treasurer."  (Session 
Acts,  1885,  p.  230.)  After  sundry  provisions  creating  the 
county  of  Morrow,  fixing  its  boundary,  locating  the  county  scat 
temporarily  at  Heppner,  providing  for  the  representation  of  sudi 
new  county  in  the  senate  and  house.  Sec.  5  of  said  act  provide?: 
**  The  county  clerk  of  Umatilla  County  shall  send  to  the  coun- 
ty clerk  of  Morrow  County,  within  thirty  days  after  this  act 
becomes  a  law,  a  certified  transcript  of  all  delinquent  taxes 
from  the  assessment  roll  of  1884,  that  were  assessed  within  the 
limits  of  Morrow  County ;  also  a  certified  transcript  of  the  as- 
sessment of  persgns  and  property  within  the  limits  of  Morrow 
County  for  1884 ;  and  the  said  taxes  shall  be  payable  to  the 
proper  officer  of  Morrow  County.  The  county  treasurer  of  Mor- 
row County  shall,  out  of  the  first  money  collected  fcr  taxes, 
pay  over  to  the  treasurer  of  Umatilla  County  the  full  amount 
of  the  state  tax  on  the  assessment  roll  of  1884,  due  from  citi- 
zens of  Morrow  County. 

Amongdt  other  things.  Sec.  10  of  said  act  contains  the  follow, 
ing:  "The  County  of  Morrow,  within  one  year  after  its  organi- 
zation by  the  appointment  of  its  officers,  as  hereinbefore  pro- 
vided, shall  assume  and  pay  to  the  county  of  Umatilla  a  just 
proportion  of  the  indebtedness  of  Umatilla  County,  after  de- 
^  ducting  therefrom  the  value  of  the  public  property  of  Umatilla 
County ;  and  J.  L.  Fuller,  S.  Rothschild  and  J.  H.  Kunzie,  of 
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Umatilla  Ckiunty,  are  hereby  appointed  a  board  to  determine 
the  value  of  such  property,  and  the  amount  of  indebtedness  to 
be  assumed  by  said  Morrow  County.  Said  persons  shall  meet 
at  the  county  seat  of  Umatilla  County,  on  the  Ist  day  of  April, 
1885,  or  within  ten  days  thereafter,  and  take  and  subscribe  nu 
oath  before  the  clerk  of  Umatilla  County  faithfully  to  dis- 
charge their  duties ;  thereupon  said  board  shall  proceed  with 
said  work,  and  when  completed  file  a  report  of  their  conclu- 
sions in  duplicate  with  the  clerks  of  Umatilla  and  Morrow 
Counties.  Within  thirty  days  of  the  filing  of  such  report  in 
Morrow  County,  either  county  may  appeal  from  the  decision 
of  said  board  to  the  circuit  court  of  Umatilla  County,  by  serv- 
ing a.  not  ice  of  appeal  upon  the  clerk  of  the  other  county.  Up 
on  |)erfecting  the  issues  in  said  circuit  court,  either  county 
may  demand  a  change  of  venue  to  any  other  county  in  the 
sixth  judicial  district  of  the  state  of  Oregon  which  may  be 
agreed  upon  by  said  counties ;  or,  in  the  event  of  their  disagree- 
ment, which  may  be  designated  by  the  judge  of  said  district. 
The  trial  may  be  by  a  jury,  and  the  judgment  rendered  may  be 
enforced  as  other  judgments  against  counties.  If  the  county 
ap[)ealing  fails  to  recover  a  more  favorable  judgment  than  the 
finding  of  said  board  by  at  least  five  hundred  dollars,  it  shall 
pay  the  costs  of  the  appeal.  If  no  appeal  be  taken  by  either 
county  within  the  thirty  days  above  provided,  the  finding  of 
said  board  shall  be  conclusive.  *  *  * "  The  remainder 
of  the  section  relates  to  the  compensation  of  the  board,  and  how 
the  same  shall  be  paid.  The  report  of  the  conclusions  of  said 
board  is  as  follows  : 

*'  To  the  Honorable  County  Courts  of  Umatilla  and  Morrow 
Counties : 

"The  undersigned — a  board  of  commissioners  created  by 
House  Bill  No.  4,  entitled  *  an  Act  to  create  the  County  of 
Morrow,  and  fix  salaries,  etc.,  etc.,'  approved  February  IG, 
1885,  and  under  said  act  we  were  called  upon  to  adjust  and 
determine  the  indebtedness  and  the  value  of  property  in  Uma- 
tilla County,  and  to  be  assumed  by  said  Morrow  County — have 
performed  that  duty,  and  submit  our  findings  herewith : 
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Total  value  of  all  property  and  assets,  outstanding 

taxes,  etc.,  etc §181,630  78 

Total  liabilities  of  county 187,208  14 

Leaving  a  net  indebtedness  of 6,G31  3«> 

The  proportion  of  this  to  be  assumed  by  Morrow 

County  this  board  finds  to  bo 1,149  30 

Unpaid  taxes  1884  turned  over  to  Morrow  County  11,5G7  08 
Less  school  taxes  due  Morrow  County,  out  of  tax 

levy  of  1884 '. 4,077  17 

Leaving  a  net  balance  due  Umatilla  County  from 

Morrow  County,  of §8,639  21 

"  A  detailed  statement  will  be  found  annexed. 

''  The  board  also  find  that  there  is  a  balance  of  county  school 
money  in  the  treasury,  derived  from  fines,  forfeitures,  etc.,  to 
a  portion  of  which  Morrow  County  would  be  justly  entitled; 
but  the  county  school  superintendent  and  treasurer  find  no 
authority  in  the  laws  governing  disbursements  of  school  funds 
autliorizing  them  to  pay  such  money  to  Morrow  County. 

"  This  board  finds  that  a  just  proportion  due  Morrow  County 
from  said  school  fund  would  be  $690.20,  and  would  recom- 
mend that  the  honorable  court  of  Umatilla  County  instruct 
the  treasurer  of  said  county  to  pay  the  amount  to  Morrow 
County. 

"  The  minutes  of  the  proceedings  of  this  board  from  day  to 
day  are  also  submitted  herewith. 

"  In  compliance  with  an  order  of  the  honorable  county  courts 
of  Umatilla  and  Morrow  Counties,  issued  at  their  April  term 
of  1885,  this  board,  believing  that  their  work  would  be  ex[)e- 
ditcd  by  the  assistance  of  an  expert  bookkeeper,  engaged  one 
from  Portland  who  was  highly  recommended.  Said  expert, 
on  examination  of  the  county  books  and  records,  stated  that  to 
make  an  exhibit  to  the  correctness  of  which  he  could  certify 
would  cost  i  ),000  to  §8,000.  This  board,  believing  that  .^uch 
an  investigation  and  exhibit  would  not  justify  the  expense 
therefor,  discharged  him,  to  do  the  work  ourselves. 

"  We  also  submit  herewith  various  bills  amounting  to  f456w- 
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15.  all  of  which  we  find  just    and  reasonable,  for  your  ap- 
proval, and  order  of  payment  of  half  each,  by  each  of  your  hon- 
orable courts  :  to  whom  all  of  this  we  respectfully  submit. 
[Signed.]  "  S.  Rothchild, 

<*  J.  H.  KUNZIE, 

"  J.  L.  Fuller, 
*'  Board  of  Commissioners. 

"Pendleton,  July  10,1885." 

The  only  real  controversy  that  is  now  presented  by  this  rec- 
ord is  as  to  the  item  of  $4,077.17,  for  which  Morrow  County 
seems  to  have  received  a  credit  as  school  taxes  due  it  out  of 
the  tax  levy  of  1884.  An  examination  of  this  question  will 
necessarily  require  us  to  consider  another  item" of  the  report, 
because  the  two  are  so  connected  together  that  they  cannot  be 
treated  of  separately. 

But  before  proceeding  to  a  particular  examination  of  this 
report,  it  might  be  well  to  advert  to  some  of  the  more  general 
principles  of  law  applicable  to  the  subject.  Windham  v.  P(n*t' 
landy  4  Mass.  389,  is  an  early  and  leading  case.  It  is  there 
fiaid :  *"  If  a  part  of  its  (an  incorporated  town)  territory  and 
inhabitants  are  separated  from  it,  by  annexation  to  another,  or 
by  the  erection  of  a  new  corporation,  the  former  corporation 
atill  retains  all  its  property,  powers,  rights  and  privileges,  and 
remains  subject  to  all  its  obligations  and  duties,  unless  some 
new  provision  should  be  made  by  the  act  authorizing  the  sep- 
aration. 

So  in  Laramie  CountTj  v.  Albany  County^  92  U.  S.  307,  it 
is  said :  "  *  *  *  The  constant  practice  is  to  divide  large  coun- 
ties and  towns,  and  to  consolidate  small  ones,  to  meet  the  wi^h- 
CH  of  the  residents,  or  to  promote  the  public  interests,  as  under- 
stood by  tlioac  who  control  the  action  of  the  legislature.  Op- 
posi^ition  is  sometimes  manifested;  but  it  is  everywhere  ac- 
knowledged that  the  legislature  possesses  the  power  to  divide 
counties  and  towns  at  their  pleasure,  and  to  apportion  the  com- 
mon property  and  the  common  burdens  in  such  a  manner  as  to 
thcni  may  seem  reasonable  and  equitable."  The  same  doctrine 
\a  uiaintained  in  Canova  et  al.  v.  Comm^rs  of  Bradford  Co., 
XIV.  OKEa.-26. 
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18  Fla.  612;  Triniti/  Co.  v.  Polk  Co.,  58  Tex.  321 ;  Pulaski 
County  V.  Judge  of  Saline  Co.,  37  Ark.  339 ;  Supervisors 
of  Chickasaw  Co.  v.  Supervisors  of  Sumner  Co.,  t08  Mise. 
H19 ;  Baffle  v.  Beard,  83  Ark.  497 ;  State  v.  McFadden^  23 
Minn.  40 ;  Askew  v.  Hale  Co.,  64  Ala.  639  ;  Comrn^rs  of  Cur- 
rituck Co.  V.  CommWs  of  Dare  Co.,  79  N.  C.  565 ;  Comm'rs 
of  Sedgwick  Co.  v.  H.  W,  Bunker,  16  Kan.  498. 

It  is  therefore  only  necessary  to  determine  wliat  provision 
the  legislature  has  made,  in  order  to  ascertain  what  are  tbe 
rights  and  liabilities  of  the  two  counties.     All  tliere  is  in  the 
act  which  materially  affects  the  question  of  taxes,  is  in  section 
6.     By  that  section  the  clerk  of  Umatilla  County  is  required, 
within  thirty  days  after  the  act  became  a  law,  to  send  to  the 
county  clerk  of  Morrow  County :  Jirst,  a  certified  transcript 
of  all  delinquent  taxes  from  the  assessment  roll  of  1884,  that 
were  assessed  within  the  limits  of  Morrow  County ;  and,  second, 
a  certified  transcript  of  the  assessment  of  persons  and  pro[>er- 
ty  within  the  limits  of  Morrow  County  for  1884.    It  is  express- 
ly provided  that  said  taxes  shall  be  payable  to  the  proper  offi- 
cer of  Morrow  County.     In  addition  to  this,  it  is  further  pro- 
vided in  said  section  that  the  county  treasurer  of  Morrow  Coun- 
ty shall,  out  of  the  first  money  collected  for  taxes,  pay  over  to 
the  treasurer  of  Umatilla   County,  the  full  amount  of  State 
tax  on  the  assessment  roll  of  1884,  due  from  the  citizens  of 
Morrow  County.     The  reason  and  justice  of  this  latter  proviso 
ion  are  apparent     By  the  assessment  and  return  of  taxes  for 
the  year  1884,  Umatilla  County  had  become  liable  to  the  state 
for  the  entire  amount  of  state  taxes  on  the  roll  for  that  year, 
and  this  part  of  the  act  simply  provides  for  the  reimbursement 
of  said  county  to  tbe  extent  of  the  state  taxes  assessed  against 
persons  resident  in  Morrow  County.    This  is  the  full  extent  of 
the  liability  imposed  by  the  act  on  Morrow  County,  in  relation 
to  the  taxes  of  1884.     The  amount  to  be  paid  to  Umatilla 
County,  under  this  part  of  the  act,  may  be  ascertained  by  an 
examination  of  the  assessment  roll,  and  was  not  referred  to  the 
board  created  by  section  10,  and  they  had  nothing  whatever  to 
do  with  it.     The  item  $11,667.08,  from  which  is  deducted  the 
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Other  item  of  $4,077.17,  were  both  phiced  in  the  report  of  tlie 
board  under  a  misapprehension  of  said  board  as  to  the  extent 
of  their  powers  under  the  act,  as  well  as  the  true  construction 
of  Sec.  5  ;  and,  therefore,  the  report  must  be  construed  as  if 
these  items  had  not  been  included  therein.  They  are  separate 
and  severable  from  the  residue  of  the  report,  and  their  exclu- 
sion will  not  materially  affect  the  other  work  of  the  board  ;  or, 
at  least,  the  remaining  part  of  the  report  in  no  manner  depends 
on  thewe  items. 

Section  10  of  the  act  clearly  and  concisely  defines  the  whole 
power  and  authority  of  the  board.  It  is  in  substance  to  deter- 
mine what  would  be  a  just  proportion  of  the  indebtedness  of 
Umatilla  County,  which  Morrow  is  required  to  assume  and  pay, 
after  deducting  therefrom  the  value  of  the  public  property  of 
Umatilla  County. 

If  we  have  not  entirely  misunderstood  this  report,  the  board 
li:is  assumed  that  by  the  terms  of  the  act  in  question  Umatilla 
Count3'  was  entitled  to  receive  back  from  Morrow  the  entire 
amount  of  taxes  for  the  year  1881,  which  were  certified  to 
Morrow  County  under  section  6.  If  this  is  the  true  construc- 
tion of  the  report,  it  is  based  on  a  misapprehension  on  the  part 
of  the  board  as  to  the  extent  of  Morrow  County's  rights  and 
liabilities  under  the  act.  If  Morrow  County  has  not  yet  paid 
to  Umatilla  County  the  amount  of  state  taxes  on  the  roll  of 
1884,  assessed  against  persons  resident  in  that  county,  she  can 
still  do  so ;  but  this  report  is  not  to  be  taken  as  the  measure  of 
her  liability  in  this  respect. 

As  to  the  school  taxes  directly  involved  here,  there  are  not 
sufficient  facts  before  us  to  enable  us  to  determine  the  matter  on 
this  record.  If  Umatilla  County  has  in  her  treasury  school  mon- 
eys derived  from  taxes  which  of  right  belong  to  Morrow  County, 
the  matter  must  be  litigated  in  some  other  appropriate  proceed- 
ing, or  determined  in  some  other  way.  The  facts  upon  which 
such  right  is  supposed  to  depend  do  not  appear  in  this  record ; 
and  we  could  not  render  a  judgment  which  would  determine  the 
final  rights  of  the  counties  interested,  without  doing  a  possible 
injustice  to  the  one  or  the  other. 
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We  do  not  find  that  the  pavment  of  this  money  b}'  the  ap- 
pelhvnt  to  the  treasurer  6t  Morrow  County  is  "  an  act  which 
the  hiw  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station."  Our  attention  has  not  been  called  to  any 
statute  which  creates  or  imposes  the  duty,  and  we  know  of 
none.  We  therefore  reverse  the  judgment  of  the  court  below, 
and  remand  the  cause  with  directions  to  dismiss  the  writ. 

All  concur. 


[Filed  January  18, 1887.1 

J.  DESPAIN  FT  AL.  V.  W.  p.  CROW  et  al. 

Gabnishment  of  Judgment  Debtor— Stare  Decisis.— The  doctrine  an- 
nounced in  Norton  v.  Winter ,  1  Or.  47,  that  a  judgment  debtor  cannot  be 
garnished  by  a  creditor  of  the  jadgment  creditor,  adhered  to  upon  the 
principle  of  9tare  decisis. 

Umatilla  County.    Defendants  appeal.     AflSrmed. 

L.  B,  CoXy  for  Appellants. 

(r-  TF.  Wcdker^  for  Respondents* 

Strahan,  J. — This  is  an  agreed  case  under  the  statute,  and 
its  sole  purpose  is  to  determine  whether  or  not  the  defendant 
in  a  judgment  can  be  garnished  by  a  creditor  of  the  plaintiff 
therein.  The  case  has  been  argued  with  much  learning  and 
research  by  counsel  on  each  side,  and  our  attention  has  been 
drawn  to  the  conflicting  authorities;  but  the  question  was  con- 
sidered and  settled  at  an  early  period  of  our  judicial  history, 
and  we  decline  to  reopen  it.  (^Norton  v.  WiTUer^  1  Or.  47.) 
Courts  will  sometimes  overrule  their  own  decisions,  where  they 
plainly  appear  to  have  been  wrong  in  principle,  or  where  a  cor- 
rect principle  has  been  improperly  applied,  but  not  where  the 
autliorities  are  simply  in  conflict.  In  such  case,  8tore  (Zecm^ 
applies  with  peculiar  force. 

Let  the  decree  be  affirmed. 
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ISABEL  TELLER  v.  MARIAN  BROWER  et  al. 

DxBD  OF  CoNVETAJrcK— Dkliveby.— The  evidence  reviewed,  and  held  to  es- 
tablish the  fact  of  the  execution  and  delivery  to  the  plaintiff  of  a  convey- 
ance of  the  real  property  in  controversy. 

Polk  County.  Plaintiff  appeals.  Reversed,  and  decree 
in  accordance  with  complaint. 

-A^.  B.  Knight  and  Holmes  &  Hayden^  for  Appellant. 

Tilmon  Fordy  for  Respondents. 

Thayer,  J. — The  appellant  commenced  a  suit  against  the 
respondents  in  said  circuit  court,  to  quiet  her  title  in  certain 
real  property  situated  in  said  county.  The  complaint  is  in  the 
usual  form  adopted  in  such  suits.  The  respondent  claims  that 
she  is  entitled  to  a  right  of  dower  in  the  property,  as  the  widow 
of  one  George  W.  Teller,  deceased,  who  died  seized  of  tlie 
eaid  property.  The  appellant  was  the  daughter  of  the  said 
George  W.  Teller,  and  claims  the  entire  property  in  fee,  by  a 
<leed  of  conveyance  thereof,  prior  to  his  marriage  with  the  said 
respondent,  which  deed  has  been  lost.  A  question  was  made  in 
the  case  as  to  the  time  when  the  said  respondent  and  the  said 
George  W.  Teller  intermarried;  si.id  respondent  claiming  that 
they  were  married  twice,  the  first  time,  on  the  27th  day  of 
December,  1867,  in  Boone  County,  Iowa,  and  the  second  time 
on  the  23d  day  of  December,  1878,  at  said  Polk  County.  The 
deed  to  the  property  is  claimed  to  have  been  executed  by  the 
said  George  W.  Teller  to  the  appellant  in  January,  1878,  sub- 
sequent to  the  first  pretended  marriage,  and  prior  to  the  Inst 
one.  But  the  evidence  does  not  sustain  the  allegation  that  a 
marriage  took  place  between  said  parties  on  the  27th  day  of 
December,  1867.  It  shows,  conclusively,  on  the  other  liand, 
that  they  were  at  that  time,  and  for  a  long  time  thereafter,  in- 
capable of  contracting  a  lawful  marriage.  The  respondent 
was,  at  the  time  of  the  alleged  first  marriage,  the  wife  of  one 
Amos  Kentner;  and  she  continued  to  be  his  lawful  wife  until 
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the  22J  day  of  October,  1868,  at  which  last  time  a  decree  of  di- 
vorce was  granted  in  favor  of  the  said  Amos  Kentner  against 
the  respondent,  by  the  district  court  of  the  sixth  judicial  dis- 
trict, State  of  Minnesota.  It  is  not  improbable  that  the  par- 
ties may  have  gone  through  the  formal  ceremony  of  a  mar- 
riage in  Boone  County,  Iowa,  at  the  time  alleged;  but  it  was 
only  a  mere  sham  and  pretense,  and  the  parties,  unquestionably, 
so  understood  it  at  the  time. 

The  main  question  in  the  case  is,  as  to  whether  the  said  deed 
was  executed  to  the  appellant  as  alleged  by  her.  It  appears 
from  tlie  evidence,  that  the  appellant,  and  the  respondents 
James  B.  Teller,  Franklin  Teller,  Samantha  J.  Uiggins,  Mi- 
chael A.  Teller  and  George  W.  Teller,  were  the  children  of 
George  VV.  Teller,  deceased,  by  a  former  wife;  that  after  the 
death  of  their  mother,  and  while  they  were  quite  young,  tlic 
said  Marian  Brower  left  her  husband,  Amos  Kentner,  and  went 
and  lived  with  the  said  George  W.  Teller.  This  o(5ourred 
about  the  time  of  the  first  pretended  marriage  between  the 
])artie9,  and  they  continued  to  live  and  cohabit  thereafter  as  hud- 
band  and  wife.  After  residing  a  short  time  in  the  northwest- 
ern states  and  territories,  they  came,  in  1869,  to  Oregon,  repre- 
senting themselves  to  be  husband  and  wife;  but  were  never  law- 
fully married,  until  on  the  said  23d  day  of  December,  1878; 
that  the  said  George  W.  Teller  acquired  various  property  in 
Oregon,  including  the  premises  in  question,  another  tract  of 
three  hundred  and  twenty  acres  of  land  in  Polk  County,  and 
also  a  tract  of  land  in  Tillamook  County;  that  about  two  years 
prior  to  the  time  it  is  alleged  he  made  the  deed  in  question  to 
the  appellant,  he  conveyed  to  the  paid  respondent,  ^Lirian 
Brower,  the  three  hundred  and  twenty  acre  tract  in  Polk 
county,  which,  at  the  time,  was  as  valuable,  if  not  more  valu- 
able, than  the  premises  claimed  to  have  been  conveyed  to  the 
appellant.  He  sold  the  Tillamook  place  subsequently,  and  the 
])rocce(ls  of  the  sale  constituted  a  part  of  his  assets  at  the  time 
of  his  decease,  which  occurred  November  29,  1881. 

The  circuit  court,  in  the  decree  from  which  the  appeal  is 
taken,  seems  to  have  placed  its  decision  of  the  case  more  upon 
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the  grounds  that  the  deed  was  not  delivered  to  the  appolhint, 
than  upon  the  grounds  that  no  such  deed  liad  been  signed  by 
the  grantor,  as  required  by  the  statute  ;  at  least,  the  decree  re- 
cites that  "  the  court  having  fully  considered  the  matters  at  is- 
sue in  said  case,  finds  from  the  testimony  as  conclusions  of  facts : 
that  the  alleged  deed  set  out  in  plaintiff's  complaint  was  nev- 
er delivered  to  the  plaintiff  by  George  W.  Teller";  wliich 
would  seem  to  imply  that  it  might  have  been  signed,  witnessed 
and  acknowledged.  The  more  difficult  question  with  this 
court  has  been  to  determine  whether  such  a  deed  was  ever  in 
fact  signed.  There  would  be  no  difficulty,  as  it  appears  to 
us,  in  finding  that  the  deed  was  delivered,  if  ever  made.  The 
circumstances  surrounding  the  affair  were  of  such  a  nature  as 
to  render  it  reasonable  that  George  W.  Teller,  deceased,  may 
have  executed  the  deed  as  claimed.  He  had  two  daughters, 
one  of  whom  was  insane,  and  an  inmate  of  the  asylum.  Ills 
other  children  were  all  boys,  and  he  would  have  been  more 
likely,  it  seems  to  me,  to  have  confided  the  property  in  ques- 
tion to  the  appellant  than  to  any  of  his  other  children.  By 
doing  that  it  would  be  likely  to  remain  intact,  and  enable  the 
appellant  to  bestow  that  assistance  upon  the  more  helpless  of 
the  children,  and  she  would  probably  be  more  impressed  with 
such  a  duty  than  a  son  would  be.  There  is  no  doubt  in  my 
mind  but  that  a  woman,  as  a  general  thing,  has  a  finer  sense 
of  honor  in  such  matters,  and  a  much  deeper  sympathy  than  a 
man  has,  and  the  decedent  was  doubtless  conscious  of  that  fact. 
The  conveyance,  if  made  as  claimed,  was  evidently  in  the 
nature  of  a  gift  in  prospect  of  death;  and  it  would  certainly 
have  been  injudicious  to  have  attempted  to  divide  up  the  premi- 
ses amongst  all  the  children,  or  to  have  left  it  subject  to  such 
division  as  the  law  would  have  made.  The  alleged  disposition 
of  tlie  premises,  under  the  circumstances,  would  be  better  than 
to  have  limited  them  to  the  appellant  by  devise.  In  the  latter 
case  they  would  have  had  to  be  administered  upon,  which 
wouhl  have  tied  np  the  property  in  the  hands  of  an  executor 
until  the  administration  was  closed  ;  and  would,  in  case  the 
testator  left  a  widow,  have   subjected  it   to  dower.     In  this 


408  Teller  v.  Brower.  [Sup.  CL 

Opinion  of  the  Court— Thayer,  J. 

CfOse,  to  have  cut  off  any  right  of  (lower  the  respondent,  Ma- 
rian Brower,  may  have  had  in  the  property,  or  which  the  de- 
ceased supposed  she  had  or  might  thereafter  have,  would  have 
been  eminently  just  upon  his  part.  Ue  had  already  settled  u|h 
on  Jier  the  three  hundred  and  twenty  acres  of  land,  which  no 
doubt  was  a  full  equivalent  of  any  right  of  dower  of  which  she, 
by  the  execution  of  the  deed,  would  be  deprived.  And  it 
plainly  appears  that  the  deceased  had  an  intentioa  to  bestow 
this  property  upon  the  appellant.  The  testimony  of  her  broth- 
er, James  B.  Teller,  and  that  of  Mrs.  N.  J.  Uosford,  is  direct 
upon  that  point.  The  respondent,  Mrs.  Brower,  made  a  state- 
ment to  Mrs.  Hanville,  a  witness  in  the  case,  showing  that 
such  had  been  the  decedent's  intention.  He  stated,  also,  to 
said  James  B.  Teller,  and  to  Mrs.  Uosford,  that  he  had  deed- 
ed the  premises  to  appellant ;  at  least,  they  so  testified  in  the 
case. 

The  direct  testimony  that  such  a  deed  was  executed  is  not 
so  strong  as  might  be  desired,  but  with  the  aid  of  the  corrob- 
orating circumstances  and  the  statements  referred  to,  I  think 
it  sufficient  to  justify  the  finding  that  it  was  executed.  The 
testimony  of  Judge  J.  Quinn  Thornton  is  to  the  effect  that  the 
deceased  stated  in  his  presence  that  he  had  executed  a  deed  to 
the  appellant  of  the  Tillamook  place ;  that  the  deed  was  not 
to  be  put  on  record,  or  not  to  be  operative  until  his  death. 
This  evidence  is  corroborative  of  the  appellant's  claim.  It 
tends  to  show  that  the  deceased  had  settled  property  upon  the 
appellant;  and  it  appearing  from  the  proofs  that  it  could  not 
have  been  the  Tillamook  property,  the  inference,  in  view  of 
the  direct  testimony  of  Seth  B*  Hammer,  Esq.,  that  the  de- 
ceased conveyed  to  the  appallant  by  deed  lands  in  Polk  County 
which  answered  to  the  description  of  the  premises  in  question; 
of  John  W.  Minto,  who  witnessed  an  instrument  of  the  iia» 
ture  of  a  deed  of  that  character ;  and  of  the  appellant  herself, 
who  swears  positively  that  her  father  did  execute  and  deliver 
to  her  a  deed  of  the  premises,  is  very  natural,  that  the  said 
statement  referred  to  a  deed  of  the  premises  in  question,  and 
that  it  was  either  misunderstood  by  the  witness,  or  that  de- 
ceased mentioned  in  his  statement  the  wrong  property. 
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It  is  claimed  by  the  counsel  for  the  said  respondent,  Marian 
Brower,  that  the  deed  alleged  to  have  been  so  executed  is  not 
sufficiently  described,  nor  its  loss  accounted  for.  The  direct 
evidence  of  the  execution  of  the  deed  is  indefinite,  but  it  is 
positive,  and  seems  to  be  entirely  consistent  with  the  circum- 
stances surrounding  the  case,  and  that  it  should  liave  been  lost 
is  not  at  all  remarkable.  The  circumstances  under  wliicii  the 
said  respondent  came  into  the  family  of  the  deceased,  the  an- 
omalous relation  they  sustained  for  a  number  of  years,  the 
fact  that  he  had  children  growing  up  to  manhood  and  wo- 
manhood, were  not  favorable  conditions  to  the  maintenance 
of  order  and  regularity.  It  necessarily  produced  a  hetero- 
geneity which  seems  to  have  terminated  in  his  sudden  de- 
mise. In  a  state  of  affairs  which  would  be  likely  to  succeed 
ISO  irregular  an  alliance,  the  loss  of  a  deed  of  real  property  af- 
fecting the  interest  of  any  of  the  parties  would  not  be  a  strange 
consequence;  shifting  it  about  from  place  to  place,  as  the  evi- 
dence tends  to  prove,  would  be  quite  natural,  and  its  loss  from 
being  mislaid  or  purloined  not  at  all  unlikely. 

Said  counsel  also  pointed  out  what  he  claimed  to  be  discrep- 
ancies in  the  testimony  of  the  appellant,  as  to  the  whereabouts 
of  the  instrument  after  its  alleged  execution  and  delivery  ;  but 
in  view  of  the  circumstances  surrounding  the  affair,  and  of  the 
immateriality  of  her  testimony  upon  that  point,  an  impeachment 
of  her  general  testimony  cannot  be  claimed. 

Another  circumstance  urged  by  said  counsel  with  great 
force  against  the  appellant's  claim  to  the  ownership  of  the  said 
premises  is,  that  she  united  with  three  of  her  brothers  in  a  pe- 
tition to  the  county  court  for  Polk  County,  for  the  appoint- 
ment of  one  of  the  petitioners,  J.  K.  Teller,  administrator  of 
the  estate  of  the  deceased  ;  and  which  petition  states  that  the 
deceased  at  the  time  of  his  death  was  possessed  of  two  hun- 
dred and  fifty  acres  of  farmland  in  said  county,  referring,  un- 
doubtedly, to  the  land  in  question. 

The  appellant,  in  her  examination,  fully  explained  the  cir- 
cumstances under  which  she  signed  the  petition.  She  says 
that  it  was  presented  to  her  while  she  lay  sick  at  the  Cheine- 
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ketu  Hotel  in  Salem ;  that  she  knew  nothing  of  its  contents  ex- 
ce[)t  its  general  object,  and  signed  it  formally  at  the  request  of 
her  brother  presenting  it,  relying  entirely  upon  him  as  to  its  cor- 
rectness. The  fact  that  she  signed  such  a  petition,  containing 
a  statement  of  the  character  referred  to,  would  ordinarily  mili- 
tate strongly  against  her  claim  to  the  property,  though  it  would 
not  at  all  be  conclusive  of  her  right  ;  but  considering  the  pur- 
pose of  the  petition,  and  her  explanation  of  the  circumstances 
of  her  signing  it,  weakens  very  much  its  effect  as  impeaching 
evidence ;  and  besides,  her  case  is  not  dependent  upon  her  uu« 
supported  testimony.  The  court  must  view  it  in  the  light  of 
its  surroundings  and  corroborating  proofs,  and  determine  the 
material  facts  involved  from  the  whole  evidence.  It  follows 
from  the  conclusions  indicated  as  to  the  result  of  the  proofs, 
that  the  decree  appealed  from  must  be  reversed,  and  that  the 
relief  prayed  in  the  appellant's  complaint  in  the  suit  should  be 
granted.     The  decree,  therefore,  will  be  to  that  effect. 


[Filed  January  21, 1887.] 

THOMAS  NEIL  v.  JAMES  WILSON. 

CONSTEUCTION     OF     STATUTE  —  STATES    AND    TERRITORIES  —  PlI/)TAGK.—TbO 

word  "States,"  as  used  in  the  act  of  Congress  of  March  2,  1837,  can- 
ceming  pilotage  on  navigable  waters  forming  the  boundary  of  difTei^nt 
states,  comprehends  territories,  as  being  within  the  mischief  which  the 
statute  was  designed  to  remedy;  and  the  act  of  the  legislature  of  this  stat« 
regulating  pilotage  on  the  Columbia  river  must  be  construed  in  8ulK}nii- 
nation  to  said  act  of  Congress. 
Pilots  and  Pilot aoe. — When  a  vessel  which  has  been  piloted  in  on;r  the 
bar  of  the  Columbia  river  to  Astoria  by  an  Oregon  pilot,  on  her  oat- 
ward-bound  voyage  employs  a  Washington  Territory  pilot  to  take  her  to 
the  open  sea,  notwithstanding  a  tender  by  the  former  of  his  services  for 
such  purpose,  the  first  is  not  thereby  entitled  to  collect  the  full  pilotage 
fees  allowed  by  the  local  law. 

jT.  H.  McBride  and  Noland  <&  Dorrisy  for  Appellant. 

The  appellant  having  offered  his  services  and  havirp  beea 
rejected,  his  riglit  of  action  is  complete.     (1  Sedgwick,  Meua- 
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ure  of  Damages,  451  [211]  ;  Shamion  v.  Comstock,  21  W^nd. 
4'/7  ;  Tai/lor  v.  Bradley,  39  N.  Y.,  129  ;  Moak's  Van  Sant. 
PL  *288.)  Upon  the  tender  of  pilot  service  and  refusal  by  the 
master  to  accept  the  same,  a  right  of  action  accrues  to  ap[}el- 
hint.  Rendition  of  some  service  is  not  necessary,  (TAe  Fran- 
cisco GargiUio,  14  Fed.  Rep.  495  ;  TJie  William  Law,  14  Fed. 
Rep.  795.)  Under  the  circumstances  of  this  case  an  offer  to 
I)erform,  accompanied  by  present  ability  to  perform,  is  deemed 
by  law  equivalent  to  performance.  (  Cooley  v.  Board  of  War- 
dens of  Philadelphia,  12  Howard,  *312;  The  William  Law,  14 
Fed.  Rep.  796;  Ths  California,  1  Sawyer,  467.)  A  pilot  li- 
censed under  the  laws  of  Washington  Territory  is  not  entitled 
to  the  privileges,  in  an  Oregon  port,  of  one  licensed  under  the 
laws  of  Oregon.  The  Columbia  river  is  not  the  boundary 
between  **  two  states,^^  and  a  pilot  from  W.  T.  is  not  licensed 
or  authorized  by  the  laws  of  either  state  bounded  on  such 
waters.  (^  The  Corporation  of  New  Orleans  y.  Winter  et  aL, 
1  Wheat.  *92  ;  Hepburn  and  Dundas  v.  EUzey,  2  Cranch, 
*445 ;  Barney  v.  Baltimore,  6  Wall.  287.)  Words  shoultl 
not  be  imported  into  statutes  not  to  be  found  there.  Such 
mode  of  interpretation  only  gives  occasion  to  endless  difficulty. 
(Sedgwick  on  Const,  of  Statutes,  243,  24:1,  245,  246;  and  see 
Am.  Law  Review,  May-June,  1883,  872.) 

C.  W.  Fulton,  for  Respondent. 

That  said  Sec.  83 of  the  "Pilot  Act"  of  this  state,  and  simi- 
lar statutes,  are  in  conflict  with  the  act  of  Congress,  has  been 
frequently  adjudged  in  the  federal  courts.  (^The  Abercorn,  26 
Fed.  Rep.  877  ;  The  Ullock,  19  Fed.  Rep.  207,  211 ;  The  South 
Cambria,  27  Fed.  Rep.  525 ;  The  Clymcne,  9  Fed.  Rep.  104, 
and  12tli,  340 ;  Flanigen  v.  Washington  Lis.  Co,,  7  Pa.  St. 
31 1 ;  The  Alzena,  14  Fed.  Rep.  174  ;  The  Panama.  1  Dead y, 
31.)  It  is  true,  it  has  been  held  that  in  construing  the  judi- 
ciary act  the  term  "  States,"  as  used  in  the  clause  in  the  federal 
constitution  granting  to  the  fcJeral  courts  jurisdiction  in  cases 
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of  ^*  controversies  between  citizens  of  different  states, *Moc8  mit 
confer  jurisdiction  upon  such  courts  of  a  case  between  a  citizen 
of  a  territory  and  a  citizen  of  a  state.  The  soundnesR  of  the 
doctrine  has  often  been  questioned,  and  it  is  believed  by  many 
that  if  the  question  were  an  open  one,  a  different  construction 
would  be  given  that  clause  by  the  same  court.  Bat  in  any 
event,  the  reasoning  which  led  to  that  conclusion  does  not  apply 
to  the  statute  in  question. 

Lord,  C.  J. — This  is  an  appeal  from  a  judgment  on  demur- 
rer to  the  plaintiff's  complaint.  The  action  was  brought  to  re- 
cover the  sum  of  9161  for  half  pilotage.  In  substance,  the  facls 
alleged  are  :  Tliat  the  plaintiff  is  a  duly  licensed  Oregon  pilot, 
attached  to  the  pilot  schooner  "Governor  Moody'*;  that  the 
defendant  is  the  master  of  the  British  barque  Clan  Ferguson ; 
tliat  on  the  17th  day  of  January,  1886,  tjie  plaintiff  [>ilote4l 
said  barque  over  the  bar  of  the  Columbia  river  into  Astoria ; 
tliat  on  the  11th  day  of  March,  1886,  the  said  barque  beiu<^ 
then  on  Iicr  outward-bound  voyage,  the  plaintiff  tendered  and 
offered  his  services  as  a  pilot  to  conduct  and  navigate  said 
barque  from  the  port  of  Astoria,  over  the  bar  and  bar-pilotage 
ground,  to  the  open  sea;  and  that  defendant  refused  the  services 
of  plaintiff  as  such  pilot,  etc.;  that  upon  such  refusal,  plaintiff 
demanded  his  fees,  amounting  to  the  sum  of  $101;  that  at  the 
time  the  phiintiff  offered  his  services,  the  defendant  had  not 
engaged  a  pilot  to  navigate  said  barque  to  the  open  sea  ;  tliat 
the  defendant  has  engaged  another  pilot,  Charles  Johnson,  li- 
censed by  the  board  of  jiilot  commissioners  of  Washington 
Territory,  to  pilot  said  barque  from  Astoria  over  the  bar-pilot- 
ago  ground,  and  to  the  open  sea,  etc. 

By  the  act  of  18S2,  it  is  provided  that  "  a  pilot  who  brings 
a  vessel  in  over  Columbia  river  bar,  is  entitled  to  pilot  her  to 
the  sea  when  next  she  leaves  the  river  *  *  ♦  but  if  the 
master  or  owner  of  such  vessel  desires  another  pilot,  the  board 
may  provide  for  allowing  him  to  take  another  pilot  from  the 
same  boat."  (Laws,  1882,  Sec.  83,  21.)  By  section  30  of  the 
same  act,  it  is  also  provided  that  if  such  pilot's  offer  of  service 
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ia  refused  by  the  master,  he  shall  pay  him  half  pilotage.  (Id. 
p.  20.)  . 

Upon  this  state  of  facts,  under  these  provisions  of  the  Ore- 
gon pilot  act,  it  is  claimed  that  by  the  tender  of  the  plaintiff  *s 
Berviccs  as  such  pilot,  and  the  refusal  by  the  defendant  to  ac- 
cept the  same,  a  right  of  action  accrued  to  the  plaintiff  for 
half  pilotage.  To  support  this  proposition  two  authorities  are 
mainly  relied  upon,  viz:  The  William  Law^  14  Fed.  R. 
793,  and  the  Glenearne^  7  Fed.  R,  606  ;  but  the  facts  in  neither 
are  parallel  with  the  facts  in  hand.  In  the  first  it  was  said  by 
the  court  that  it  had  been  decided  that  an  offer  to  pilot  a  ves- 
sel, with  a  present  capacity  to  perform  the  duty,  which  is  re- 
fused by  the  vessel,  is  equivalent  in  point  of  law  to  the  actual 
performance  of  the  service,  and  entitled  the  pilot  to  the  same 
compensation  as  if  he  had  actually  performed  it.  (-Eo  parte 
McNiel,  13  Wall.  236 ;  Steamship  Co.  v.  Joliffe,  2  Wall.  450 ; 
Cooley  V.  Board  of  Wardens^  12  How.  299 ;  The  California^ 
1  Saw.  463.)  But  the  court  is  careful  to  add  :  "  It  will  be 
observed  that  in  the  course  of  this  vessel  from  the  place  where 
she  was  spoken  by  the  libellant  to  the  breakwater,  she  passed 
over  no  other  territory  than  that  within  the  jurisdiction  of  the 
Btato  of  Delaware." 

In  the  second  case  a  part  of  the  pilotage  ground  included 
the  navigation  of  the  Willamette  river  to  Portland,  which  was 
exclusively  within  the  jurisdiction  of  the  State  of  Oregon. 
Deady,  J.,  said  :  "  When  the  Glenearne  was  at  Astoria,  bound 
up  the  Columbia  river,  she  was  on  pilotage  ground  subject  to 
the  laws  of  both  Oregon  and  Washington,  and  miglit  so  fur 
take  a  pilot  from  either,  after  declining  the  services  of  one  from 
the  other,  without  becoming  liable  for  half  pilotage  to  the  lat- 
ter. And  so  far  as  the  navigation  of  the  Columbia  river  is 
concerned,  this  is  a  sufficient  answer  to  tiie  libcll ant's  claim, 
independent  of  the  fact  that  the  Washington  Territory  pilot 
first  offered  his  servics.  But  the  Glenearne  was  then  bound 
on  a  voyage  to  Portland,  which  involved  the  naviga- 
tion of  the  Willamette  river  for  a  distance  of  twelve 
miles."       And    this   portion    of  the    pilotage    ground,   like 
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the  case  of  Tlie  William  Law^  supra^  being  within  the 
exclusive  jurisdiction  of  the  State  of  Oregon,  no  other 
than  a  duly  licensed  pilot  of  the  state  was  qualified  to  net, 
because  the  act  of  Congress  of  March  2,  1837,  did  not  apply 
to  it.     Hence  the  result  reached  in  these  cases. 

But  here  the  barque  was  outward  bound,  and  in  waters  that 
are  the  boundary  between  Oregon  and  Washington  Territory, 
and  consequently,  on  pilotage  ground  subject  to  the  laws  of 
both,  and  to  which  the  act  of  Congress  of  March,  2,  1837, 
does  apply.  That  act  provides :  "  That  it  shall  be  lawful  for 
the  master  or  commander  of  any  vessel  coming  into  or  going 
out  of  any  port  situate  upon  the  waters  which  are  the  boun- 
dary between  two  states,  to  employ  any  pilot  duly  licensed  or 
authorized  by  the  laws  of  either  of  the  states  bounded  on  said 
waters  to  pilot  said  vessel  to  or  from  said  port ;  any  law,  usage 
or  custom  to  the  contrary  notwithstanding." 

But  to  avoid  the  eflFect  of  this,  it  is  argued  that  the  act  only 
refers  to  waters  which  are  the  boundary  between  two  states^ 
and  not  between  a  state  and  territory,  to  which  it  can  have  no 
application  within  the  meaning  of  the  word  as  used  in  the  act, 
or  as  expounded  by  the  Supreme  Court  of  the  United  States. 
A  state,  it  is  said,  is  not  a  territory  within  the  purview  of  the 
constitution,  nor  so  understood  in  ordinary  acceptation,  or  by 
judicial  construction  of  any  court  of  last  resort.  That  unless 
the  word  *'  State  "  is  synonymous  with  and  imports  the  same 
thing  as  "  territory,'*  it  cannot  have  the  same  meaning  and  ef- 
fect, without  construing  the  statute  beyond  the  intention  of  the 
legislature,  which  it  is  not  the  province  of  the  court  to  da 
The  decisions  cited  in  support  of  this  view  were  constructions 
of  the  judiciary  act,  under  that  clause  of  the  constitution 
whicli  provides  that  "  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  ♦  ♦  ♦  between  citizens  of  different 
states,*'  Sec.  Art.  3,  and  in  which  it  was  held  that  a  terri- 
tory was  not  a  "  state,  in  the  sense  in  which  the  term  is  u§cJ 
in  the  constitution,"  for  the  purpose  of  conferring  jurisdiction 
on  such  courts  in  a  case  between  a  citizen  of  a  territory  and  a 
citizen  of  a  state.     (TAc   Corporation  of  New   Orleai^  v. 
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Winter  et  al,^  1  Wheat.  92 ;  Hepburn  v.  Ellzey^  2  Crancli, 
445.)  But  the  cases  are  not  alike.  It  is  well  known  that  the 
act  of  Congress  of  1873,  supra^  was  enacted  to  neutralize  or 
remedy  the  effect  of  conflicting  laws  of  adjoining  jurisdictions, 
or  states  on  navigable  waters  which  were  their  common  bounda- 
ries. Such  being  the  object  of  the  law,  it  matters  not  whether  it 
be  a  state  or  territory.  If  it  be  authorized  or  allowed  to  legislate 
upon  the  subject  matter  out  of  which  the  conflict  arose,  and 
which  the  act  of  Congress  was  intended  to  remedy,  it  is  a  state 
in  that  sense,  and  within  the  purview  of  the  act. 

Now,  the  Columbia  river  is  the  common  boundary  between 
Oregon  and  Washington  Territory.  In  the  absence  of  con- 
gressional legislation  to  the  contrary,  both  are  permitted  to 
pass  pilotage  laws  for  the  navigation  of  their  common  boun- 
dary. The  state  and  the  territory,  or  the  two  jurisdictions,  are 
therefore  capable  of  producing  that  state  of  facts — the  mis- 
chief—which the  act  of  Congress  was  designed  to  remedy.  And 
if  this  be  so,  the  act  must  apply  to  one  as  much  as  the  other. 

In  Tlie  Panama^  1  Deady,  33,  it  is  said :  "  Whether  the 
word  *  State,'  as  used  in  this  act,  should  be  construed  so  as  to 
include  a  territory,  is  a  question  not  free  from  doubt.  The 
case  is  within  the  mscAz^  intended  to  be  remedied  by  the  act, 
and  it  seems  to  me  might  be  held  to  come  within  its  spirit  and 
purview  without  any  violation  of  principle.  I  do  not  think  it 
comes  within  the  reasoning  or  considerations  that  controlled 
the  court  in  Hepburn  v.  Ellzey^  2  Cranch,  445,  in  which  it  was 
held,  under  the  judiciary  act  giving  the  national  courts  juris- 
diction of  controversies  between  citizens  of  different  states,  that 
a  citizen  of  the  District  of  Columbia  could  not  sue  in  such 
court  as  a  citizen  of  a  state,  because  such  district  was  not  a 
member  of  the  Union."  And  later,  the  same  view  was  more 
elaborately  expressed  in  The  Ullockj  19  Fed.  Rep.  207,  Mr. 
Justice  Deady  saying:  "  But  the  special  reason  for  this  narrow 
construction  of  the  word  *  State '  does  not  apply  to  this  case. 
Congress  had  the  power  to  extend  the  act  of  1837  over  a  wa- 
ter constituting  the  boundary  between  the  State  of  Oregon  and 
the  Territory  of  Washington.     The  language  actually  used  in 
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the  act  may  be  reasonably  construed  bo  as  to  accomplish  this 
object,  and  the  case  is  within  the  mischief  intended  to  be  rem- 
edied thereby.  The  master  of  The  Ullock  being  then  entitled, 
U[)on  this  construction  of  the  law,  to  take  a  pilot  from  cither 
Oregon  or  Washington,  without  reference  to  which  made  the 
first  offer  of  his  services,  the  libeHant  is  not  entitled  to  recover 
as  for  an  offer  and  refusal  of  pilot  services,  even  though  such 
offer  was  duly  made." 

To  my  mind,  the  reasoning  of  these  authorities  is  incontro- 
vertible, and  it  would  be  a  work  of  supererogation  to  further 
elaborate  it.  It  follows,  then,  that  the  act  of  Congress  is  aj>- 
plicable  to  the  )>ilotage  ground  on  the  Columbia  river,  which 
is  the  boundary  line  between  the  State  of  Oregon  and  Washinjr- 
ton  Territory.  And  this  being  so,  we  cannot  better  express  our 
own  view,  than  by  adopting  the  language  of  Mr.  Justice  Dcady 
in  the  late  case  of  The  Abercorn^  26  Fed.  Rep.  877,  which  in- 
volves the  identical  question  upon  the  same  state  of  facts  as 
presenteJ  here.  *'  As  between  the  Oregon  pilots,  doubtless  the 
regulations  compelling  the  master  of  a  vessel  to  take  the  pilot 
out  of  the  river  that  brought  him  in  is  valid  and  binding  ;  but 
the  state  cannot  compel  a  vessel  in  the  Columbia  river  to  take 
an  Oregon  pilot  under  any  circumstances,  or  to  pay  hira  half 
or  any  pilotage,  jf  the  master  prefers  to  and  does  take  a  Wash- 
ington pilot.  The  matter  is  too  plain  for  argument,  and  only 
needs  to  be  stated  to  be  understood.  The  act  of  Congress  is 
paramount,  and  no  regulation  of  the  state  can  impair  or  limit 
its  oj)eration.  As  applied  to  the  facts  and  circumstances  of 
this  case,  it  declares,  in  effect,  that  the  master  of  any  vessel, 
whether  bound  in  or  out  of  the  Columbia  river,  may  take  a 
pilot  from  either  Oregon  or  Washington,  without  any  refer- 
ence to  the  fact  of  which  offered  his  services  first,  or  whether 
either  of  them  had  served  as  pilot  on  the  vessel  before." 

See  also  The  South  Cambria,  27  Fed.  Rep.  525. 

Such  being  the  meaning  of  the  act  and  tiie  construction 
given  to  it,  we  cannot  do  otherwise  than  affirm  the  judgment. 
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JOHN  McDEARMID  v.  JOHN  R.  FOSTER  &  CO. 

LiSNs  OP  Laborers— CoxsTRUCTiojr  of  Statute— Common  Law.— Although 
tbe  statute  of  Oct.  21. 1878  (Laws  1878,  p.  102),  providing  for  liens  of  labor- 
in  and  others,  has  extended  the  rule  of  the  common  law  in  respect  to  tbe 
persons  who  can  acquire  such  liens,  and  given  a  definite  remedy  for  their 
enforcement,  still,  in  the  main,  it  is  only  declaratory  of  the  common  law, 
and  must  be  interpreted  in  accordance  with  its  principles. 

Same— PossBssioN  Xrces8ar7  to  Support.— To  support  a  lien  under  said  act 
there  must,  in  the  absence  of  a  special  agreement,  be  actual  possession  of 
the  thing  upon  which  it  is  claimed. 

Bamk — Harvestinq  Crop. — Where  the  owner  of  a  crop  of  growing  wheat  and 
the  premises  on  which  it  is  grown,  employs  another  to  cut  and  stack  it  on 
the  said  premises,  which  tbe  latter  does,  he  does  not  thereby  gain  such 
possession  of  the  crop  as  will  entitle  him  to  a  lien  thereon. 

Umatilla  Countt.  Defendants  appeal.  Reversed,  and 
complaint  dismissed. 

L.  B.  CoXy  for  Appellants. 

A  fair  construction  of  our  statute  is,  that  the  laborer  has  a 
lien,  if  he  desires  to  avail  himself  of  it,  but  he  may  waive  it ; 
if  he  wishes  to  avail  himself  of  the  right,  he  must  make  it  man- 
ifest by  the  overt  act  of  taking  and  retaining  the  property  in 
his  possession;  not  doing  which,  he  will  be  taken  to  have 
waived  his  right,  and  his  lien  will  be  lost.  {Tucker  v.  Taylor^ 
63  Ind.  93 ;  King  v.  Indian  Orchard  C.  Co.,  11  Gush.  231 ; 
Morse  v.  Androscoggin  B.  JR.  Co.,  39  Me.  285.) 

G.  W.   WalheTy  for  Respondent. 

The  act  of  Oct.  21,  1878  (Laws  1878,  p.  102),  gives  a  per- 
son  who  bestows  labor  on  personal  property  a  lien  thereon  for 
such  labor,  which  is  superior  to  all  other  liens.  (Jones  on 
Chat.  Mort.,  Sec.  473.  144;  Scott  v.  Delahunt,  5  Lans.  372  ; 
Donnell  v.  The  Starlight,  103  Mass.  227.) 

Thayer,  J. — The  respondent  commenced  an  action  in  the 

court  below  against  the  appellants,  to  recover  the  possession  of 

two  hundred  and  six  sacks  of  wheat,  containing  about  four 

hundred  and  twenty-five  bushels,  marked  '*  J.  R.  F.  &  Co.  P.," 

XIV.  OKa».-27. 
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alleged  to  have  been  wrongfully  taken  and  detained  from  him, 
and  in  which  he  had  a  special  proi)erty  to  the  extent  of  one  hun- 
dred and  six  dollars,  which  was  less  than  the  value  of   the 
wheat  so  taken.     lie  also  claimed  twenty  dollars  as  damages 
for  tiie  taking  and  detention  of  the  said  wheat.     The  appel- 
lants denied  all  the  material  allegations  of  the  complaint,  and 
set  forth  in  their  answer  the  following  new  matter  of  defense  : 
"And  further  answering  the  complaint,  defendant  alleges 
that  the  property  mentioned  in  the  complaint  was  formerly  a 
growing  crop  of  wheat  owned  by  one  William  Burden ;  that 
the  only  claim  of  a  special  property  which  might  have  been 
made  therein  or  thereto  by  the  plaintiff  is  based  on  a  pretended 
lien  claimed  by  plaintiff  for  his  services  in  heading  the  said 
crop ;  that  the  value  of  said  wheat  is  only  the  sum  of  $225,  or 
thereabouts ;  that  on  the  seventh  day  of  November,  1884,  said 
William  Burden  was  indebted  to  this  defendant  and  one  J.  H. 
Kunzie,  then  partners,  doing  business  under  the  firm  name  of 
John  R.  Foster  &  Co.,  in  the  sum  of  $628.16,  and  on  said  day, 
in  order  to  secure  said  indebtedness,  with  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum,  said  William  Burden  ex- 
ecuted to  this  defendant  and  said  J.  H.  Eunzie,  as  partners, 
a  chattel  mortgage  on  said  property,  which  mortgage  was  by 
them  filed  on  the  tenth  day  of  November,  1884,  in  the  office 
of  the  county  clerk  of  Umatilla  County,  State  of  Oregon,  and 
has  ever  since  remained  there  on  file  and  wholly  unsatisfied^ 
except  as  hereinafter  stated  ;  that  this  defendant  has  been,  since 
the  first  day  of  March,  1885,  the  owner  of  the  said  chattel 
mortgage  and  of  the  debt  thereby  secured  ;  that  on  the  six- 
teenth day  of  September,  1885,  the  said  William  Burden   de- 
livered possession  of  the  mortgaged  property  aforesaid  to  tlu3 
defendant  under  said  mortgage,  and  defendant  took  and  disj- 
posed  of  the  same,  and  applied  the  proceeds  of  the  sale  thereof 
upon  his  debt  aforesaid." 

Tlie  respondent,  in  his  reply  to  the  said  matter,  admitted  that 
the  property  mentioned  in  the  complaint  was  formerly  a  grow- 
ing crop  of  wheat  owned  by  William  Burden,  and  that  hii*  spe- 
cial property  therein  was  based  upon  a  lien  for  work  and  labur 
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bestowed  on  the  said  crop  in  heading  the  same  ;  but  denied  that 
such  Hen  was  a  pretended  one ;  admitted  the  chattel  mortgage 
upon  the  crop,  but  denied  that  said  Burden  delivered  the  pos- 
session of  the  mortgaged  property  to  the  defendant  under  the 
mortgage,  or  that  the  latter  disposed  of  the  property,  or  ap- 
plied the  proceeds  upon  any  debt.  The  respondent  also  set  out 
in  his  reply  the  following  matter : 

"  And  further  replying  to  the  answer,  plaintiff  alleges  that 
the  conditions  of  said  mortgage  were  not  broken  until  long  af- 
ter the  seizure  of  said  property  by  defendant,  on  the  16th  day 
of  September,  1885  ;  that  said  conditions  were  broken  on  the 
8th  day  of  November,  1885,  and  not  before ;  that  said  mort- 
gage provided  that,  in  case  its  conditions  were  broken,  it  might 
be  foreclosed  by  giving  four  weeks*  notice,  published  in  a 
newspaper  of  Umatilla  County,  of  the  time  and  place  of  said 
Bale,  and  by  selling  at  public  auction  ;  that  said  mortgage  was 
not  foreclosed  in  the  manner  therein  provided,  or  in  any  man- 
ner, or  at  all ;  that  no  notice  whatever  was  ever  given  in  any 
manner  of  the  sale  of  said  property ;  that  no  sale  of  said  prop- 
erty under  said  mortgage  ever  took  place  ;  that  said  mortgage 
was  filed  for  record  on  the  10th  day  of  November,  1884,  in  the 
clerk's  office  of  said  county,  and  that  said  mortgage  has  not 
been  renewed  in  any  manner. 

**  That  the  lien  created  by  said  mortgage  during  its  exist- 
ence was  inferior  to  and  second  to  the  said  lien  of  this  plain- 
tiff, for  said  work  and  labor  performed  in  heading  said  crop  of 
wheat ;  that  defendant  had  actual  notice  of  the  existence  of 
plaintifiPs  said  lien,  for  work  and  labor  so  performed,  three 
days  prior  to  the  alleged  delivery  of  said  wheat  crop,  on  the 
16th  day  of  September,  1885,  to  said  defendant  by  said  Burden ; 
that  at  the  time  of  the  performing  of  said  work  and  labor,  de- 
fendant, by  his  agent,  was  present,  and  did  not  disclose  the  fact 
that  he  had  any  lien  upon  or  interest  in  said  crop  of  wheat ; 
that  on  or  about  July  1st,  1885,  said  defendant  instructed  said 
William  Burden  to  employ  persons  to  cut  and  harvest  said 
wheat,  and  said  Burden,  being  the  owner  of  said  grain,  and  in 
the  lawful  possession  thereof,  did  employ  this  plaintiff  to  cut 
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said  grain  ;  that  the  cutting  and  stacking  of  said  wheat  crop 
added  to  the  value  of  said  mortgaged  pro|)erty  the  full 
amount  of  this  plaintiff's  special  property  in  said  wheat,  to 
wit,  one  hundred  and  six  dollars. 

The  case  was  tried  hj  a  jury,  who  returned  the  folloMring 
verdict : 

"  John  McDearmid^  plaintiff  v.  John  JR.  Foster  <fe  Co.^  de- 
fendants. We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiff,  and  that  the  plaintiff  is  the  owner  of  a  special 
property  in  the  following  described  personal  property,  to  wit : 
Two  hundred  and  six  sacks  of  wheat,  containing  about  four  hun- 
dred and  twenty-five  bushels,  and  marked  J.  R.  F.  &  Co.  P. ; 
one  hundred  and  fifty-three  sacks  of  which  wheat  was  threshed 
about  the  second  day  of  October,  1885,  from  wheat  stacks 
standing  on  the  east  half  of  Section  It,  Township  4  north, 
range  SO  east,  Willamette  meridian,  in  Umatilla  County,  Ore- 
gon; and  fifty-three  sacks  of  which  wheat  was  about  the  sec- 
ond day  of  October,  1885,  threshed  from  wheat  stacks  stand- 
ing on  the  north-west  quarter  of  Section  84,  Township  5  north, 
range  30  east,  Willamette  meridian,  all  in  Umatilla  County, 
Oregon. 

^'  That  said  special  property  is  and  was  of  the  value  of  $106, 
and  that  plaintiff  is  entitled  to  the  immediate  possession  of  said 
property.  W.  F.  IIamilton,  Foreman." 

The  following  questions  in  the  way  of  special  verdict  were 
also  submitted  for  the  jury  to  answer: 

1.  Was  any  portion  of  the  grain  in  controversy  within 
Umatilla  County,  at  the  time  of  the  filing  of  this  complaint, 
October  12, 1886?— No. 

2.  Was  the  plaintiff  in  continuous  possession  of  the  grain 
in  controversy,  from  the  date  of  the  performance  of  his  work 
upon  it,  down  to  the  time  when  John  R.  Foster  took  pos^e^ 
felon  of  it? — Yes. 

8.  Was  the  property  in  question  wrongfully  taken  by  de- 
fendant from  plaintiff  in  Umatilla  Coxmty,  Oregon  ? — ^Yes. 

4.  Was  the  grain  in  coiitroversy  in  Umatilla  County,  Ore- 
gon, and  in  possession  of  dcfenJant,  at  the  time  demand  was 
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made  on  defendant  to  return  the  same  to  the  plaintiff? — Yes. 

On  this  verdict,  a  judgment  was  entered  in  favor  of  plain- 
tiff for  the  return  of  said  property,  or  in  case  return  thereof 
cannot  be  had,  for  the  value  of  plaintiff^s  special  property  there- 
in, to  wit,  9106  and  costs;  from  which  judgment  this  appeal 
is  taken. 

The  respondent  offered  himself  as  a  witness  in  his  own  be- 
half upon  the  trial,  and  among  other  things  testified  to  the 
following : 

^^  I  was  in  possession  of  the  grain  from  about  the  12th  of 
August,  1885,  -to  about  the  first  or  second  of  October,  1885. 
I  headed  the  grain  ;  did  it  at  William  Burden's  instance;  Bur- 
den was  in  possession  of  the  grain  ;  he  sowed  it,  I  headed  it 
and  stacked  it.  *  *  *  The  grain  was  all  stacked  when  I  finish- 
ed heading.  I  never  delivered  possession  of  the  grain  to  any 
person.  I  went  back  in  about  two  weeks  to  see  if  it  was  all 
right,  and  passed  by  the  grain  several  times  thereafter,  and 
looked  at  it.  I  left  a  man  in  charge  of  the  grain — William 
Burden.  I  don't  know  the  date  of  building  the  fence.  I  lield 
possession  of  the  grain  all  the  time  from  when  I  first  commenc- 
ed work  there  under  my  lien,  for  the  purpose  of  satisfying  my 
claim."  (On  cross-examination :)  "  I  did  not  do  the  work  per- 
Bonally ;  Godfrey  McAllister  ran  the  header  for  me.  I  left  the 
morning  it  commenced,  and  did  not  return  until  about  two 
weeks  after  it  was  finished.  When  I  passed  by  the  grain,  as 
testified  in  direct  examination,  I  was  going  along  the  road  to 
Cold  Spring  Landing,  sometimes  on  other  business,  and  some- 
times purposely  to  see  if  any  one  was  interfering  with  the  grain. 
The  grain  was  stacked  in  two  places.  It  was  left  standing 
when  stacked  without  any  enclosure  around  it,  except  such  as 
inclosed  the  fields,  until  I  put  the  fences  around  the  stacks,  as 
I  have  testified.  The  reason  I  put  the  fences  up  was,  I  heard 
John  R.  Foster  &  Co.  claimed  the  wheat  and  were  going  to 
take  it.  I  fenced  it  in  order  to  hold  possession.  I  had  possei*- 
eion  all  the  time.  The  wheat  stood  naked  in  the  fields  on  Bur- 
den's land.  I  did  no  other  acts  in  regard  to  the  grain  than 
those  to  which  I  have  testified.     The  fence  was  up  before  I 
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knew  John  E.  Foster  claimed  the  grain.  Burden  said  to 
iiic  before  harvest  he  wanted  the  grain  headed.  No  agreement 
was  made  about  the  heading  or  payment  therefor.  I  had  no 
conversation  with  defendant  in  regard  to  the  matter." 

The  appellants  gave  evidence  tending  to  show  tliat  thej 
were  the  owners  of  the  said  chattel  mortgage  ;  that  on  the 
10th  day  of  September,  1885,  the  said  William  Burden  deliv- 
ered possession  of  the  wheat  to  them,  as  it  stood  in  the  stacks, 
under  said  mortgage,  and  that  they  took  and  disposed  of  It, 
and  applied  the  proceeds  of  the  sale  thereof  upon  their  alleged 
debt.  A  great  many  questions  were  raised  at  the  trial,  and 
there  are  thirty-six  assignments  of  error  in  the  notice  of  ap- 
peal. I  have  not  observed  how  long  it  took  to  try  the  case, 
but  should  conclude  from  the  number  of  i>oints  made,  that  it 
must  have  taken  a  very  long  time.  I  shall  not  attempt  to  con- 
sider all  the  questions  presented  in  the  case.  If  I  did,  I  should 
necessarily  have  to  neglect  other  and  more  important  business 
before  this  court. 

The  respondent  claimed  the  lien  upon  the  wheat,  by  virtue 
of  his  having  headed  and  st^^cked  it.  lie  claims  that  the  act 
to  provide  for  liens  of  laborers,  etc.,  approved  October  Slst, 
1878,  Session  Laws  of  1878,  pp.  102,  103,  gave  him  a  lien  for 
hid  labor  referred  to.  This  the  appellants'  counsel  denies,  and 
that  is  the  main  question  in  the  case.  The  act  referred  to  pro- 
vides that  ^^  any  person  who  shall  make,  alter,  repair,  or  be- 
stow labor  on  any  article  of  personal  property,  at  the  request  of 
the  owner  or  lawful  possessor  thereof,  shall  have  a  lien  upon 
such  property  so  made,  altered  or  repaired,  or  upon  which  la- 
bor has  been  bestowed,  for  his  just  and  reasonable  charges  for 
tiic  labor  he  has  performed  and  the  material  he  has  furnishad; 
and  such  person  may  hold  and  retain  possession  of  the  same 
until  such  just  and  reasonable  charges  shall  be  paid." 

The  word  *'  lien  "  had  long  prior  to  the  passage  of  this  stat- 
ute acquired  a  settled  meaning.  The  term  imported  that  the 
party  was  in  possession  of  the  thing  he  claimed  to  detain.  It 
was  a  right  to  hold  the  property  upon  which  payment  was  re- 
quired to  be  n>ade,  cither  for  the  purchase  price,  or  for  some 
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cure«  labor  or  attention  bestowed  upon  it.  A  large  class  of 
persons  at  common  law  were  authorized  to  claim  such  right. 
It  included  all  persons  who,  by  their  labor  or  skill,  had  impart- 
ed an  additional  value  to  the  goods  or  chattels  in  their  custody, 
though  it  was  confined  mainly  to  tradesmen.  This  statute  lias 
extended  the  right  to  others,  wlio,  before,  would  not  have  been 
allowed  to  claim  its  benefits.  Formerly,  persons  who  pastured 
or  fed  '*  horses,  cattle,  hogs,  sheep  or  other  live  stock,"  had  no 
lien  therefor.  But  although  the  statute  has  extended  the  com- 
moQ  law  in  the  respect  referred  to,  and  has  specified  a  definite 
remedy  for  its  enforcement,  still,  in  the  main,  it  is  only  declara- 
tory of  the  common  law,  and  must  be  interpreted  in  accordance 
with  its  principles.  The  lien  under  the  statute  is  of  the  same 
nature  it  formerly  was,  and  the  same  circumstances  must  com- 
bine to  create  it.  There  must  be  a  possession  of  the  thing, 
otherwise  there  cannot,  without  a  special  agreement  to  that 
effect,  be  any  lien.  The  term  "  lien,"  as  used  in  the  statute, 
means  the  same  it  ever  did  :  the  right  to  hold  the  thing  until 
the  payment  of  the  reasonable  charges  for  making,  altering, 
repairing  or  bestowing  labor  upon  it.  Possession  of  the  arti- 
cle is  a  requisite  essential.  Unless,  therefore,  the  respondent 
had  the  actual  possession  of  the  wheat  in  question,  he  had  no 
lien  upon  it  for  the  labor  he  bestowed  in  heading  and  stacking 
it.  He  testified  that  he  did  have  possession  of  the  wheat,  and 
the  jury  so  found;  but  that  was  only  a  conclusion  of  law; 
whether  he  had  possension  or  not  must  depend  upon  the  facts 
and  circumstances  surrounding  the  a£Eair. 

According  to  his  allegations  and  proofs,  he  was  employed 
by  the  said  William  Burden,  the  proprietor  of  the  crop  and 
premises  upon  which  it  was  raised,  to  do  the  work  referred  to. 
This  did  not  invest  him  with  the  possession  of  it,  any  more  than 
it  would  have  invested  him  with  the  possession  of  Burden's 
cows  if  the  latter  had  employed  him  to  milk  them,  or  of  his 
apples,  fruit  and  garden  vegetables  if  he  had  employed  him  to 
gather  them.  William  Burden  did  not  relinquish  iiis  own  pos- 
c«cssion  of  the  wheat  because  he  employed  the  respondent  to 
cut  and  stack  it.     It  was  left  upon  his  premises,  and  his  cus« 
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toily  and  control  of  it  never  ceased.  The  respondent  had  a 
sort  of  possession  of  the  wheat,  but  it  was  wholly  subordinate 
to  that  of  Burden.  It  was  a  possession  in  the  nature  of  that 
of  a  servant  over  the  goods  of  his  master.  There  can  be  no 
doubt,  it  seems  to  me,  upon  this  point,  and  that  disposes  of  the 
case. 

In  Kingv.  The  Indian  Orchard  Canal  Company^  11  Cush. 
231,  the  latter  party  contracted  with  one  Steams  to  manufac- 
ture brick  upon  the  company's  land.  Stearns  was  to  erect  a 
brick  factory  and  furnish  all  the  materials  for  the  same,  and 
complete  it  January  1,  1852.  The  company  also  stipulated 
that  during  the  continuance  of  the  contract  Steams  might  use 
suiScient  ground  in  some  convenient  place  or  places  for  a  brick- 
yard and  lumber-yard,  without  charge ;  and  also  for  one  year 
after  the  expiration  of  the  contract,  at  a  moderate  rent.  Steams 
selected  a  place  on  the  company's  land  for  a  brick-yard,  and 
employed  King,  the  plaintiff,  to  make  and  burn  on  said  lot  two 
millions  of  brick  on  or  before  November  1,  1851 ;  Stearns  to 
furnish  all  the  materials  and  apparatus  necessary  for  making 
the  same,  and  the  plaintiff  to  perform  the  labor.  In  pursuance  of 
this  arrangement,  the  plaintiff  finished  on  the  6th  day  of  Septem- 
ber, 1851,  and  his  forem<an  remained  on  the  yard  and  continued 
to  count  out  brick  for  Steams  until  September  13,  1851,  when 
ho  notified  the  latter  that  he  had  other  work  to  do  elsewhere 
and  could  not  count  out  any  more,  and  that  Stearns  must  do 
it  for  himself ;  that  after  that  time  Steams'  men  did  go  on  and 
count  out  the  brick ;  that  on  the  20th  of  September,  185 1^ 
Stearns  sold  to  the  company  1,594,876  of  the  brick  so  man- 
ufactured by  the  plaintiff,  and  the  latter  thereui>on  commenced 
an  action  against  the  company  for  their  conversion,  having  be- 
fore forbade  the  company  from  removing  them  until  lie  was 
paid,  and  the  latter  having  proceeded  to  take  them  after  such 
notice. 

The  question  before  the  court  was,  whether  or  not  the  plain- 
tiff had  a  lien  upon  the  brick  for  his  charges  in  manufacturing 
them.  Bigelow,  J.,  said:  "Upon  the  undisputed  facts  of 
this  case,  it  appears  to  us  that  the  plaintiff  fails  to  show  any 
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such  possession  of  the  property  in  question  as  will  support  tho 
lien  which  he  sets  up  in  order  to  maintain  this  action.  In  the 
first  place,  he  shows  no  right  or  interest  in  himself,  either  as 
owner,  lessee  or  tenant,  to  the  possession  of  the  yard  in  which 
the  brick  was  made  and  burned.  •  •  ♦  Upon  these  facts 
it  is  manifest  that  the  plaintiff  never  had  any  exclusive  and 
unconditional  possession  of  the  property.  It  was  at  most  only 
a  mixed  possession  with  Stearns,  or  rather  a  license  to  tho 
plaintiff  to  enter  upon  and  use  the  yard  of  Stearns  for  the  pur- 
pose of  making  and  burning  the  brick.  It  is  entirely  clear 
that  such  a  restricted  and  limited  possession  is  insufficient  to 
support  a  lien.  It  amounts  to  nothing  more  than  the  ordinary 
transaction  of  work  done  by  one  person,  in  the  manufacture  of 
articles  for  another  upon  the  premises  of  the  latter.  The  work- 
man in  such  a  case  has,  to  a  certain  extent,  possession  of  the 
property  upon  which  his  labor  and  services  are  expended  ;  but 
it  is  a  qualified  and  mixed  possession,  which  can  form  no  valid 
basis  for  a  lien." 

The  principle  here  laid  down  is  decisive  of  the  present  case, 
and  the  reasoning  is  unanswerable.  There  could,  to  my  mind, 
be  no  greater  absurdity  than  to  hold  that  an  employee  of  a 
farmer,  to  perform  labor  upon  the  farm,  would  be  entitled  to  a 
lien  for  the  work  bestowed  in  cultivating  the  land  or  harvest- 
ing the  crop,  in  the  absence  of  a  special  contract  creating  it, 
to  be  followed  by  an  actual  and  physical  change  of  possession 
in  the  nature  of  a  pledge.  The  party  who  performs  the  labor 
or  does  the  work  in  such  a  case,  has  a  qualified  possession  of 
tho  property  upon  which  it  is  bestowed.  The  respondent  had 
that  character  of  possession  of  the  wheat  in  this  case,  and  it 
was  that  kind  of  a  possession  that  the  jury  must  have  found 
he  had,  as  they  could  not,  under  the  pleadings  and  proofs, 
have  found  that  he  had  the  sole  and  exclusive  possession  of  it, 
such  as  a  person  is  required  to  have  in  order  to  claim  a  lien. 
The  very  fact  that  the  wheat  was  stacked  upon  Burden's  land, 
in  the  absence  of  such  special  agreement  referred  to,  preclud- 
ed the  possibility  of  such  a  possession. 

This  view  renders  it  entirely  unnecessary  to  consider  the  oth- 
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er   thirty-five   grouuds  of    error   specified   in   the    notice   of 
appeal. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  complaint  in  the  action  dismissed. 


[Filed  January  24, 1887.] 

M-  D.  CLIFFORD,  District  ArroRyEY,  tj.  H,  L.  MARS- 
TON  AND  L.  MOORHOUSE. 

Undertakinq  on  Bail— Fobfeitusb  of. —In  an  action  upon  an  undertaking 
given  for  the  appearanoe  for  trial  of  a  defendant  indicted  for  a  crime, an 
entry  in  the  journal  of  the  court  where  such  indictment  was  triable,  and 
subsequent  to  the  day  lixed  for  the  trial,  which  after  the  title  of  the 
cause  recites  that  **  now  on  this  day  came  the  State  of  Oregon,  by  M.  D. 
Clifford,  district  attorney,  and  the  defendant,  though  duly  called  three 
times  at  the  court-house  door,  came  not  but  made  default,"  though  not 
skillfully  expressed,  sufficiently  imports  that  the  case  came  on  for  trial 
upon  such  indictment,  and  that  the  defendant,  without  excuse,  failed  to 
appear  for  trial. 

Ba3Ie— Evidence.— It  seems  that  under  the  code  of  this  state,  the  failure  of 
the  principal  in  such  an  undertaking  to  comply  with  its  conditions  by  ap- 
pearing for  trial,  can  be  proved  only  by  the  journal  of  the  court  in  which 
the  proceedings  on  the  indictment  are  had. 

Umatilla  County.    Defendants  appeal.    Affirmed. 

J,  J,  Balleray^  for  Appellants. 

i.  B.  CoXy  for  Respondent. 

Thateb,  J. — The  respondent,  as  district  attorney  for  the 
pixth  judicial  district  of  the  state,  including  within  it  the  county 
of  Umatilla,  commenced  an  action  in  the  circuit  court  of  saiJ 
county  against  the  appellants,  upon  an  undertaking  alleged  to 
have  been  executed  by  them  as  sureties  for  John  P.  Looner, 
that  he  should  appear  and  answer  a  certain  indictment  found 
against  him  and  one  Robt.  Looney,  by  the  grand  jury  in  and 
for  the  said  county  of  Umatilla,  charging  them  with  the  crime 
of  larceny  of  240  head  of  sheep,  and  upon  which  they  hafl 
been  admitted  to  bail,  in  accordance  with  an  order  made  by  Utiii. 
M.  L.  Olmstcad,  the  circuit  judge  of  the  said  court.     The  said 
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undertaking  was  in  tlie  sum  of  one  thousand  dollars,  and  con- 
tained the  usual  conditions ;  and  was  in  the  form  provided  in 
section  2U7  of  the  criminal  code,  for  putting  in  bail  after  in- 
dictment and  before  judgment.  The  complaint  contained  alle- 
gations that  the  respondent  was  such  district  attorney,  and 
the  other  facts  above  referred  to ;  and  also  stated  in  substance 
that  the  said  John  P.  Loonej  failed  to  comply  with  the  condi- 
tions of  the  undertaking,  but  made  default  thereon. 

The  appellants,  after  having  demurred  to  the  complaint  and 
the  court  had  overruled  it,  interposed  an  answer,  denying  the 
failure  to  comply  with  the  conditions  of  the  undertaking,  and 
of  any  default  having  been  made  by  the  said  John  P.  Looney, 
as  alleged.  The  issues  so  formed  were  tried  by  the  court  with- 
out a  jury.  Upon  the  trial  the  respondent's  counsel,  in  order 
to  prove  his  case,  offered  in  evidence  three  journal  entries  of 
the  said  court,  of  proceedings  had  upon  said  indictment.  Tlie 
appellants'  counsel  objected  to  the  introduction  of  each  of 
them,  but  the  court  overruled  the  objections  and  admitted  them 
in  CYidencc,  and  the  appellants'  counsel  took  exceptions  to  the 
ruling.  One  of  the  journal  entries  is  entirely  immaterial,  but 
ltd  admission  did  not  prejudice  the  appellants,  and  it  is  unneces- 
sary to  refer  to  it  further.  The  following  is  a  copy  of  each  of 
the  others : 

January  30th,  1886.  Sixth  judicial  day.  January  term, 
1886.  State  of  Oregon  v.  JoJm  P.  Looney  and  Robert  Loo- 
ney-  Now,  on  this  day,  this  cause  came  on  for  trial,  upon  the 
indictment  charging  the  defendants  jointly  with  the  crime  of 
larceny  of  two  hundred  and  forty  head  of  sheep  ;  and  the  said 
defendants  demanding  separate  trials,  <and  the  defendants  ap- 
pearing in  person,  as  well  as  by  Tustin  &  Leasure,  of  counsel, 
and  the  state  of  Oregon,  by  SI.  D.  Clifford,  district  attorney, 
electing  and  appointing  that  the  defendant  Jolin  P.  Looney 
should  bo  first  tried.  Whereupon,  said  John  P.  Looney  filed 
hid  application  for  a  continuance :  and  after  argument  of  coun- 
sel, and  the  court  being  fully  advised,  it  is  ordered,  considered 
and  adjudged  that  this  cause  be  continued  for  the  term  as  to 
said  John  P.  Looney,  and  that  the  same  be  set  down  for  trial 
on  the  second  day  of  the  next  regular  term  of  this  court. 
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May  term,  1886.  Saturday,  May  18,  1386.  Sixth  jadicial 
day.  State  of  Oregon  v.  John  P.  Looney  and  Robert  Looney, 
Now,  on  this  day,  came  the  state  of  Oregon,  by  M.  D.  Clifford, 
district  attorney;  and  the  defendant,  John  P.  Looney,  though 
duly  called  three  times  at  the  court-house  door,  came  not,  but 
made  default;  and  it  appearing  to  the  court  that  the  defend- 
ants had  heretofore,  by  an  order  of  this  court,  duly  made  in  its 
journal,  been  admitted  to  bail  in  the  sum  of  one  thousand 
dollars,  and  that  the  defendant  John  P.  Looney  had  heretofore 
duly  presented  his  undertaking  of  bail,  in  accordance  with  said 
order,  in  the  sum  of  one  thousand  dollars,  which  was  duly  ac- 
cepted and  filed  with  the  clerk,  the  sureties  thereon,  to  wit, 
H.  L.  Marston  and  Lee  Moorhouse,  were  each  called  three 
times  at  tlie  court-house  door,  and  bidden  to  bring  the  body  of 
the  defendant,  John  P.  Looney,  into  court,  in  order  to  avoid 
the  forfeiture  of  this  undertaking ;  and  they  each  failed  to  an- 
swer, but  made  default. 

Thereupon,  it  was  ordered  and  adjudged  by  the  court  that 
the  said  undertaking  be,  and  the  same  is,  hereby  forfeited  to 
the  state  of  Oregon,  and  that  the  same  be  collected  as  by  law 
in  such  case  made  and  provided. 

These  two  entries  were  properly  received  in  evidence  ;  they 
were  relevant  and  material  to  the  issue.  The  only  possible  ob- 
jection to  them  would  be  that  they  did  not  tend  to  prove  a 
breach  of  the  consideration  of  the  undertaking :  whether  they 
were  sufficient  for  that  purpose  or  not  the  court  could  not  be 
expected  to  determine  upon  an  objection  to  their  introduction. 
That  they  did  tend  to  show  that  the  said  rPohn  P.  Looney  had 
made  default  in  his  appearance,  there  can  be  no  doubt.  The 
only  question  for  us  to  consider  is  as  to  their  sufficiency  for 
the  purpose  indicated.  The  respondent's  counsel  claims  that 
the  appellants'  counsel  did  not  raise  that  question  ;  that  the  ob- 
jections to  their  admission  were  based  upon  other  grounds. 
That,,  however,  is  too  technical.  I  think  we  should  consider  as 
to  their  sufficiency,  and  if  they  did  not  establish  a  breach  of 
the  undertaking,  send  the  case  back. 

The  admission  of  the  first  journal  entry  was  prcpanitory  to 
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the  introduction  of  the  second  one,  and  consequently  it  is  only 
necessary  to  consider  the  latter ;  but  that  must  be  viewed  in 
the  light  of  all  the  facts  of  the  case  that  are  before  us.  It 
allows  that  the  court  did  a  great  deal  in  the  matter  that  was 
superfluous  and  unauthorized  by  the  statutes.  The  criminal 
code  prescribes  in  plain  terms  the  course  to  be  pursued  in 
such  a  case.  Sec.  228  provides  that,  *^  if,  without  sufficient  ex* 
cusCj  the  defendant  neglect  or  fail  to  appear  for  arraignment^ 
or  for  trials  or  upon  any  other  occasion  when  his  presence  in 
court  may  he  lawfully  required ;  or  to  surrender  himself  in 
execution  of  the  judgmenty  the  court  must  direct  the  fact  to 
be  entered  in  its  journal;  and  the  undertaking  of  bail,  or  the 
money  deposited  in  lieu  thereof  *  *  *  is  thereupon  forfeited." 
It  was  only  necessary  to  follow  oyt  these  requirements,  which 
would  have  been  much  easier  than  to  devise  a  long  recital  of 
matters  not  contemplated  by  the  provision.  If  the  court  had 
said :  *^  This  cause  came  on  for  trial,  the  defendant  was  called 
bot  neglected  to  appear  for  trial,  and  no  sufficient  excuse  hav- 
ing been  shown  for  his  failure  to  appear,  ordered,  that  the  fact 
of  his  non-appearance  be  entered  in  the  journals  of  the  court,'* 
it  would  have  been  ample.  Calling  the  sureties,  and  adjudg- 
ing the  undertaking  forfeited,  were  wholly  unnecessary  acts. 
The  law  adjudges  the  forfeiture  of  the  undertaking  whenever 
there  is  a  failure  upon  the  part  of  the  principal  in  the  under- 
taking to  comply  with  its  conditions;  though,  I  think,  under 
the  code  of  this  state,  that  the  proof  of  such  failure  must  come 
from  the  journals  of  the  court  in  which  the  proceedings  on  the 
indictment  are  had. 

The  appellants'  counsel  claims  that  the  said  journal  entries 
do  not  show  that  the  conditions  of  tiie  undertaking  were  brok- 
en by  the  said  John  P.  Looney.  That  they  are  inartistic  will 
not  be  denied ;  bnt  taken  together,  we  are  of  the  opinion  that 
they  do  show  that  said  Looney,  without  excuse,  failed  to  ap- 
pear for  trial.  He  stood  indicted  in  the  said  circuit  court  for 
a  felony ;  the  trial  of  his  case  was  set  for  the  second  day  of 
the  term;  on  the  sixth  day  of  that  term,  in  the  language  of 
the  journal  entry,  "  came  the  state  of  Oregon,  by  its  district 
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attorney,  and  the  defendant  John  P.  Looney,  though  duly 
called  three  times  at  the  court-liouee  door,  came  not,  but  made 
default."  This  language  fairly  imports  that  the  case  came  on 
for  trial,  and  that  the  said  defendant  neglected  to  appear  for 
trial.  That  he  was  called  to  be  tried  upon  the  charge  in  tlie 
indictment  there  can  be  no  question,  in  view  of  tlie  status  of 
the  case ;  and  that  he  made  default,  implies  neglect  to  do  wlint 
the  law  required  him  to  do ;  that  is  the  meaning  of  the  term 
"default." 

I  think  that  by  any  fair  construction  of  the  language,  it 
must  be  inferred  that  the  said  John  P.  Looney  failed,  without 
sufficient  cause,  to  appear  for  trial  upon  said  occasion.  He 
certainly  would  not  have  been  called  for  any  other  pur|>ose 
than  to  be  tried,  and  it  mustthave  been  for  the  purpose  of  hav- 
ing him  tried  that  the  state  "  came,"  by  the  district  attorney. 
The  facts  are  not  set  out  in  the  entry  with  that  particularity 
they  might  have  been  ;  nor  as  fully  as  they  perhaps  ought  to 
have  been  ;  but  I  think  they  are  sufficient  to  show  that  the 
conditions  of  the  undertaking  had  not  been  complied  with,  and 
that  the  appellants  had  become  liable  to  the  payment  of  tlie 
amount  for  which  they  became  surety  thereby. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 


[Filed  January  24, 1887.1 

THOMAS  MOORHOUSE  v.  R.  W.  DOITACA  and  E. 

R.  COX. 

Rbplevin— TiOCAL  Action— Pleading — Demusbeb— Evidence. — ^The  actioa 
of  replevin  is  local,  under  our  statute.  A  complaint  in  such  an  ac- 
tion, which  only  alleges  a  wrongful  taking  within  the  county  in  which  the 
action  is  brought,  is  bad  on  demurrer,  but  in  the  absence  of  such  objeiv 
tion  is  sufficient  to  support  evidence  of  the  situs  of  the  property  at  the  time 
when  the  action  was  commenced. 

Erbor— When  not  Cause  for  Reversal. — A  cause  will  not  be  reven^jd 
for  an  erroneous  instruction  which  was  outside  the  issues  made  by  the 
pleadings,  and  in  favor  of  the  party  complaining. 

Demand— When  Unnecessary.— Where  personal  property  Is  wrongfally 
taken  from  the  possession  of  the  owner,  no  demand  is  necessary  before  be- 
ginning an  action  for  its  recovery. 
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Instruction— Ebuob  in  Date— Pbesitmption.— Where,  in  an  action  begun 
on  the  15th  day  of  November,  1884,  the  court  iiiatructs  the  jury  that 
if  they  find  that  the  property  was  the  property  of  the  plaintiff  on  tje 
3d  day  of  November,  1884,  •  •  •  they  should  find  for  tlie  plaintiff, 
and  where  no  claim  of  right  is  made  by  the  defendants,  the  discrepancy 
will  not  be  deemed  material;  and  if  the  plaintiff  owned  the  property  a 
few  days  before  the  action  vras  commenced,  it  will  not  be  presumed  that 
such  ownership  had  ceased  at  the  time  the  action  was  commenced. 

Admission  in  Pleadings — ^Instruction. — In  an  action  of  replevin  against 
two  defendants,  where  a  joint  taking  and  a  joint  detention  are  admitted 
by  the  answer,  it  is  not  error  to  refuse  to  instruct  the  jury  that  the  evi- 
dence fails  to  establish  any  cause  of  acstion  against  one  of  the  defendants. 

Umatilla  County. 

X.  B.  Coxj  for  Appellants. 

J.  J.  Balleraj/j  for  Respondent. 

Stbahan,  J. — This  action  was  commenced  in  the  justice's 
court  for  Western  Precinct,  in  Umatilla  County,  on  the  15th 
day  of  November,  1884,  to  recover  one  twelve-foot  Hodge  Ore- 
gon Header,  of  the  value  of  $200,  and  $50  damages  for  the 
wrongful  detention.  The  plaintiff  recovered  a  judgment  be- 
fore the  justice,  from  which  judgment  an  appeal  was  taken  to 
the  circuit  court ;  and  at^the  November  term,  1885,  said  appeal 
was,  by  order  of  said  court,  dismissed ;  from  which  last  named 
judgment  an  appeal  was  taken;  and  upon  such,  appeal  this 
court  reversed  the  judgment  of  the  circuit  court  (13  Or.  435), 
and  remanded  the  cause  for  trial.  Upon  such  trial  being  had 
before  a  jury,  the  plaintiff  again  had  judgment,  from  which 
judgment  this  appeal  is  taken. 

The  complaint  states  in  substance,  that  heretofore,  in  Uma- 
tilla County,  Oregon,  to  wit,  on  the  3d  day  of  November,  1884, 
plaintiff  was  and  now  is  the  owner  of  and  entitled  to  the  im- 
mediate possession  of  the  following  article  of  personal  prop- 
erty, to  wit,  one  twelve-foot  Hodge  Oregon  Header,  of  the  val- 
ue of  $200  ;  that  on  or  about  the  3d  day  of  November,  1884, 
defendants  wrongfully  and  unlawfully  took  possession  of  said 
header,  against  the  will  of  the  plaintiff,  and  still  wrongfully 
and  unlawfully  hold  the  possession  of  said  header,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  fifty  dollars ;  that  before  the 
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commencement  of  this  action,  to  wit,  on  the  14th  day  of  No- 
vember, 1884,  plaintiff  made  a  demand  in  writing  of  R.  W. 
Donuca,  one  of  the  above  named  defendants,  to  return  said 
header  ;  but  to  return  the  same  tlie  defendants  refused,  and 
etill  refuse,  to  do.  Then  follows  the  usual  prayer  for  judgment 
in  such  case.  The  defendants'  answer  is  substantially  as  fol- 
lows : 

Come  now  the  above  named  defendants,  and  answering  the 
plaintiff's  complaint  herein  filed : 

Deny,  that  heretofore,  in  Umatilla  County,  Oregon,  or  in 
any  other  county  or  state,  or  any  other  place,  on  the  third  day 
of  November,  1884,  or  at  any  other  time,  or  at  all,  the  plainuff 
was,  or  is  now,  the  owner  of,  or  entitled  to  the  immediate  or 
any  possesion  at  all  of  the  property  described  in  his  complaint 
herein  filed ;  defendants  deny  that  on  or  about  the  third  day  of 
November,  1884,  or  at  any  other  time,  or  at  all,  tlie  defend- 
ants, or  either  of  them,  wrongfully  or  urdawfidly  took  posses- 
sion of  said  property  described  in  plaintifTs  complaint  us  one 
twelve-foot  Hodge  Oregon  Header;  or  that  they,  or  cither  of 
them,  wrongfully  or  unlawfully  hold  possession  of  said  header. 
Defendants  deny  that  said  header  is  worth,  or  is  of  the  value 
of,  two  hundred  dollars,  or  any  greater  sum  than  one  hundred 
dollars ;  defendants  deny  that  by  the  alleged  wrongful  and  ud* 
lawful  taking  and  detention  of  said  header  the  plaintifiTis  dam- 
aged in  the  sum  of  fifty  dollars,  or  any  sum  at  all. 

The  defendants  aver  that  they  have  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  whether,  before  the 
commencement  of  this  action,  to  wit,  on  the  14th  day  of  No- 
vember, 1884,  or  at  any  other  time,  or  at  all,  the  plainuff 
made  a  demand,  in  writing  or  otherwise,  of  II.  \V.  Donaco, 
one  of  the  above  named  defendants,  to  return  said  header ;  and 
they  therefore  deny  the  same. 

Wherefore,  the  defendants  demand  judgment  against  the 
plaintiff  for  their  costs  and  disbursements. 

Upon  the  trial,  many  exceptions  were  taken  by  the  appellant, 
but  we  will  only  notice  such  as  we  deem  material.  There 
was  but  one  exception  taken  to  the  evidence  offered  on  the  part 
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of  the  plaintiff.  Plaintiff's  counsel  asked  a  witness  where  the 
property  in  controversy  was  at  the  time  the  action  was  com- 
menced. The  objection  was,  that  there  was  no  allegation  in 
the  complaint  as  to  where  the  header  was,  or  that  it  was  in 
Umatilla  County  ;  but  the  objection  was  not  well  taken,  and 
the  court  committed  no  error  in  allowing  the  witness  to  an- 
swer. The  action  is  local,  and  must  be  prosecuted  in  the  coun- 
ty wliere  the  property  is  detained.  This  is  the  common  law- 
rule,  as  well  as  the  plain  requirement  of  the  statute.  (Civil 
Code,  Sec.  41.)  The  complaint  alleges  the  wrongful  taking 
in  Umatilla  County.  It  is  an  argumentative  statement  of  a 
material  fact.  It  does,  in  some  sense,  tend  to  fix  the  situs  of 
this  property  in  the  county  about  the  time  the  action  was  com- 
menced. It  is  not  direct  and  certain,  it  is  true  ;  nor  would  the 
eomplaint  be  good  if  attacked  by  demurrer ;  but  in  the  ab- 
sence of  any  objections  to  the  pleading  on  this  ground,  the 
court  did  not  err  in  admitting  evidence  to  prove  that  said 
pmperty  was  in  Umatilla  County  when  the  action  was  com- 
menced. 

The  court  gave  to  the  jury  the  following  instruction,  to 
wiiich  appellants  excepted :  "  If  you  believe  and  find  that 
Wurtsbaugh  was  the  attorney  of  Knapp,  Burrill  &  Co.,  or  their 
agent,  and  he  induced  the  plaintiff  to  remove  his  said  mortgage 
(from  the  files  of  the  county  clerk),  then,  as  to  Knapp,  Burrill 
&  Co.,  the  lien  of  the  plaintiff's  mortgage  was  not  destroyed  by 
the  act  of  the  plaintiff's  removing." 

Before  considering  this  assignment  of  error,  a  correct  under- 
standing of  the  issues  to  be  tried,  and  what  facts  are  admitted 
by  the  answer,  is  necessary.  All  of  the  material  allegations  of 
the  complaint  are  denied,  except  that  the  answer  admits  defend- 
ants took  the  property ;  but  they  deny  that  said  taking  was 
wrongful  or  unlawful.  So,  also,  the  answer  admits  that  the 
defendants  hold  possession  of  said  header,  but  they  deny  that 
such  holding  of  possession  is  wrongful  or  unlawful.  This  is 
the  legal  effect  of  the  pleading  as  it  stands.  The  defendants 
set  up  no  claim  to  the  property  in  controversy,  nor  any  right 
whatever  to  detain  the  same,  nor  do  they  allege  any  excuse 
XIV.  Obeo.— 28. 
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or  justificatioA  for  the  admitted  taking.  Under  this  stale  of 
the  pleadings,  it  is  difficult  to  perceive  on  wluit  ground  the  ape 
pellants  can  be  heard  to  complain  oi  tiM:  rulngB  of  the  coart  ia 
tlieir  favor*  outside  of  the  issues  to  be  tried.  It  iuaj  be  coe* 
ceded  that  some  of  the  instructione  given  by  the  court  would 
have  been  open  to  the  objections  nrged  agaisaft  thenoi  b j  the  ap- 
pellants, if  the  pleadings  had  presented  tlie  iasaea  which  tliey 
sought  to  try  ;  but  where  the  pleadings  are.  entirel j  ailent  as 
to  those  faets,  and  the  instruetions  complained  of  were  given  in 
the  interest  of  the  appellants  and  outside  of  the  issues,  we  casr 
not  reverse  the  judgment  on  the  complaint  of  the  party  in 
whose  favor  the  error  was  committed.  We  have  more  thaa 
once  announced,  during  the  present  teem,  that  a  party  most  re» 
cover,  il  at  all,  according  to  the  facts  stated  in  his  pleading. 
In  Boardman  v.  Griffin^  52  IndL  101,  the  rule  is  thus  stared: 
**  In  such  cases,^  L  6.,  where  the  cause  is  tried  by  the  court, 
^^  as  well  as  in  all  others,  the  parties  must  recover  upon  the  al* 
legations  of  the  pleadings.  They  must  recover  tiecundum  olfo- 
gata  et  probata^  or  not  at  all.  It  must  be  so  in  the  nature  of 
things,  so  long  as  our  mode  of  admiaistering  justice  prevails. 
It  would  be  folly  to  require  the  plaintiff  to  state  his  cause  of 
action,  and  the  defendant  to  disclose  his  ground  of  defense,  if, 
on  the  trial,  either  or  both  might  abandon  such  gcoands,  and  re- 
cover upon  others  wliich  are  substantiaUy  different  from  those 
alleged." 

So,  in  Tern/  v.  SMvdy,  64  ImL  106,  it  is  said:  "In  the 
trial  of  the  cause,  and  in  determining  the  proper  verdict,  both 
the  court  and  jury  were  bound  and  limited  by  the  aliegations 
in  the  pleadings,  and  the  issues  thereby  presented." 

So,  also,  in  Mobsman  v.  Bender^  80  Mo.  579,  it  was  held  tliat 
instructions  based  on  a  defense  not  raised  by  the  answer,  or  oa 
facts  stated  therein  not  constituting  a  defense,  were  properly 
i:efused. 

There  was,  therefore,  no  error  in  the  instmctibn  that  injured 

tiie  defendants,  or  of  which  they  can  complain.     Ami  for  the 

like  reasons  we  cannot  examine  the  various  instructions  gives 

t  by  the  eouwt  in  relation  to  the  official  character  of  Donaca,  or 
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the  procesfl  under  which  he  acted.  These  instructions  were  all 
outside  of  the  issues,  bort  they  were  in  the  interest  of  the  de- 
fendants, who  cannot  complain  because  the  court  did  not  go 
farther  in  their  behalf.  The  sixth  iasfruction  was  excepted  to, 
and  is  as  follows : 

^'  6.  If  the  jury  find  that  the  machine  was  the  property  of 
the  plaintiff,  either  general  or  special,  and  that  rt  was  wrong- 
fully taken  from  his  possession  by  the  defendants,  within  West- 
on precinct,  this  county  and  state,  you  should  find  for  plain- 
tiff." 

No  specific  objection  to  this  instnietion  was  suggested  upon 
the  argument,  and  we  think  th»t  under  the  facts  disclosed  by 
the  bill  of  exceptions  the  instroction  was  correct. 

The  seventh  instruction,  also  objected  to,  is  as  follows : 

**  7.  And  if  the  jury  find  that  the  property  was  that  of  plain- 
trff^  and  that  it  was  taken  by  defendant  Donaca,  and  that  a 
demand  for  the  return  of  the  same  was  made  on  defendant 
Donaea  whUe  the  property  was  in  his  possession,  and  that  he 
failed  tor  return  the  same,  and  you  also  find  that  the  property 
was  within  Weston  precinct,  Umatilla  County,  Oregon,  at  the 
time  this  action  was  commenced, you  should  find  for  plaintiff." 

This  instruction  was  more  favorable  to  the  defendants  than 
they  had  a  right  to  ask  or  expect.  If  the  property  was  the 
property  of  tlie  plaintiff,  and  it  was  taken  by  the  defendants 
Donaea  and  Cox,  as  admitted  l>y  the  answer,  and  such  taking 
was  wrongful,  then  no  demand  was  necessary.  And  the  same 
remark  is  applicable  to  the  tenth  instruction,  which  is  as  fol- 
lows: 

**  10.  If  you  find  that  the  property  was  the  property  of  the 
plaintiff  Moorhouse,  on  November  3d,  1884,  and  that  the  de- 
fendants took  it;  that  demand  was  made  on  defendants  for  its 
return,  and  that  they  failed  to  deliver  it ;  you  must  then  deter- 
mine the  value  of  the  property,  and  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  taking,  and  award  him  a  verdict 
therefor." 

In  ad<lition  to  this,  some  objection  was  made  on  the  argu« 
ment  by  counsel  for  appellants,  on  the  ground  that  there  was  a 
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slight  discrepancy  between  the  date  Bpecified  in  this  instruc- 
tion and  the  day  the  action  was  commenced ;  but  we  think,  in 
the  absence  of  any  claim  of  right  whatever  on  the  part  of  the 
defendants,  that  this  objection  cannot  prevail.  Besides,  if  it 
id  shown  that  the  plaintiff  owned  this  particular  property  a  few 
days  before  this  action  commenced,  this  court  will  not  presume 
tliiit  such  ownership  had  ceased  at  the  time  the  action  was  com- 
menced. Error  will  not  be  presumed,  but  must  be  made  to 
affirmatively  appear. 

The  only  instruction  asked  on  the  part  of  the  defendants,  to 
which  an  exception  was  taken,  was  the  following : 

"  The  jury  are  instructed  that  the  evidence  fails  to  establish 
any  cause  of  action  against  the  defendant  E.  K.  Cox,  and  they 
must,  therefore,  return  a  verdict  for  said  defendant  Cox." 
Substantially,  all  the  evidence  offered  upon  the  trial  is  in  the 
bill  of  exceptions,  and  in  such  case  we  might  review  the  action 
of  tlie  court  in  refusing  this  instruction.  But  in  this  case  both 
a  joint  taking  and  a  joint  detention  are  admitted  by  the  answer, 
nud  no  excuse  or  justification  is  alleged.  Under  this  state  of 
the  pleadings,  there  certainly  was  some  evidence  before  the 
jury  which  enabled  them  to  find  the  verdict  against  Cox. 

It  is  assigned  for  error,  that  the  form  of  the  verdict  is  insuf- 
ficient to  authorize  a  judgment.  Omitting  the  formal  parts, 
the  verdict  is  as  follows  :  "  We,  the  jury  in  the  above  entitled 
cause,  find  for  the  plaintiff  that  he  is  entitled  to  the  possession 
of  the  header  mentioned  in  the  complaint,  and  that  the  value 
thereof  is  $140." 

Under  the  facts  disclosed  by  this  record,  the  verdict  finds 
all  the  facts  required  by  section  211  of  the  Civil  Code.  The 
property  had  not  been  delivered  to  the  plaintiff,  nor  did  the 
defendants,  by  their  answer,  claim  a  return  thereof.  In  such 
case,  if  the  verdict  is  in  favor  of  the  plaintiff,  the  jury  shall 
assess  the  value  of  the  property.  The  verdict  is  silent  as  to 
damages,  but  this  is  an  omission  of  which  the  defendants  caor 
not  complain.     It  did  them  no  injury. 

Two  juries  have  found  in  favor  of  the  plaintiff,  and  there  is 
no  reason  to  believe  that  the  defendants  have  not  had  a  fair 
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trial.  In  any  view  they  were  allowed  a  wider  latitude  in 
making  their  defense  than  they  were  entitled  to  under  the 
pleadings.     We  therefore  affirm  the  judgment. 

Thayer,  J.,  concurring. — The  respondent  commenced  an 
action  in  the  justice's  court  for  Weston  Precinct,  Umatilla 
County,  to  recover  the  possession  of  one  twelve-foot  Hodge 
Oregon  Header.  The  substance  of  his  complaint  was,  that  in 
Umatilla  County,  on  the  3d  day  of  November,  1884,  and  at 
the  time  of  filing  the  complaint,  he  was  the  owner  of  and  en- 
titled to  the  immediate  possession  of  the  header ;  that  on  or 
about  that  time  the  appellants  wrongfully  took  possession  of 
it ;  that  he  demanded  its  return,  but  that  they  still  held  it,  to 
the  damage  of  respondent  in  the  sum  of  fifty  dollars.  The  ap- 
pellants denied  the  complaint,  and  the  case  was  tried  upon 
this  issue;  and  the  justice's  court  rendered  judgment  for  tlie 
respondent,  from  which  the  appellants  appealed  to  the  said 
circuit  court. 

Upon  the  trial  in  the  latter  court,  the  respondent  gave  evi- 
dence tending  to  prove  that  one  C.  H.  Eeis  was  the  owner  uf 
the  header,  and  that  respondent  had  a  chattel  mortgage  upon 
it  executed  to  him  by  Reis  in  tlie  sum  of  $225,  to  secure  a  debt 
upon  a  promissory  note  the  respondent  held  against  Reis  ;  that 
Reis  was  at  the  same  time  indebted  to  the  appellant  Cox  upon 
a  note  of  about  ninety  dollars,  upon  which  respondent  was 
surety;  that  the  respondent  made  an  arrangement  with  Cox, 
through  their  respective  attorneys,  to  the  eflPect  that  Cox 
would  not  collect  the  ninety  dollar  note  from  respondent,  but 
that  the  latter  should  release  the  chattel  mortgage,  and  the 
former  would  attach  the  header  upon  it,  and  by  that  means 
secure  the  payment  of  the  said  note  ;  that  in  pursuance  of  such 
arrangement,  the  respondent  sent  to  the  clerk's  office  of  said 
county,  and  took  Iiis  chattel  mortgage  against  the  header  off 
the  files ;  but  that  Cox,  instead  of  proceeding  against  it  upon 
the  note  upon  which  the  respondent  was  surety,  began  a  suit 
<igainst  Reis  upon  another  note  he  held  against  him  that  was 
unsecured,  and  had  an  attachment  issued  and  levied  upon  the 
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header  ia  that  suit ;  and  subsequently,  having  recovered  judg- 
ment in  the  suit,  an  execution  was  issued  thereon,  and  the 
header  sold  by  virtue  thereof ;  but  after  the  attachment  had 
been  levied,  and  long  before  the  rendition  of  the  judgment  la^t 
referred  to,  the  action  herein  was  commenced ;  and  the  taking 
and  detention  of  the  header  under  the  attachment  are  the  same 
taking  and  detention  alleged  in  said  complaint  before  referred 
to. 

It  appears  that  the  appellant  Donaca  was  a  deputy  of  the 
slieriff  of  the  county,  and  that  he  served  the  said  attachment ; 
that  the  suit  in  which  the  attachment  issued  was  in  favor  of 
Knapp,  Burrill  &  Co.  against  said  Reis  and  Cox,  upon  a  note 
the  latter  had  taken  from  Reis  in  favor  of  Knapp,  Burrill  &  Co.; 
that  he  had  sold  machinery  for  that  company  to  Reis  ;  that  it 
was  a  rule  of  the  company  that  when  their  agents  sold  a  ma- 
chine, they  should  endorse  the  notes  taken  for  it ;  and  that  he 
hud  so  endorsed  the  note  upon  which  the  suit  was  brought, 
whicli  accounted  for  his  being  a  party  defendant  to  it ;  that 
when  the  header  was  seized  under  the  attachment,  Donaca  de- 
sired to  put  it  under  cover,  and  Cox  had  the  only  shed  in  Cen- 
trcville  in  which  it  could  be  put ;  accordingly,  Donaca  took  it 
there  and  put  it  under  his  shed. 

These  appear  to  be  the  outline  facts  of  the  case.     It  was 
tried  in  the  circuit  court  by  a  jury,  who  returned  a  verdict  in 
favor  of  the  respondent,  that  he  was  entitled  to  the  possession 
of  the  header,  and  that  its  value  was  $140,  which  is  the  ]udg> 
ment  from  which  the  appeal  is  taken.     The  case  appears  to 
have  been  a  very  simple  one,  yet  the  circuit  court  seemed  to 
think  that  it  was  necessary  to  give  a  great  number  of  instruc- 
tions to  the  jury ;  at  least,  the  judge  gave  in  all  thirty-one, 
which  are  about  twenty-eight  or  nine  more,  I  should  think,  than 
were  required.     The  main  question  for  the  jury  to  consider 
was,  whether  the  arrangement  between  the  respondent  and 
Cox  was  entered  into,  as  claimed  by  the  former.     If  Cox  in- 
duced the  respondent  to  withdraw  his  chattel  mortgage  from 
the  files,  under  the  assurance  that  he  would  have  the  header 
attached  upon  the  note  of  Reis  to  Cox,  upon  which  the  respond- 
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ent  was  surety)  and  in  place  of  doing  that  had  the  suit  in 
fsiTor  of  Knapp,  Burrill  &  Co.  instituted,  and  the  header  at- 
tached in  that  suit ;  it  was  a  fraud  upon  the  respondent,  and 
did  not  deprive  him  of  the  benefit  of  his  chattel  mortgage ; 
that  was  the  gist  of  the  case,  and  about  the  only  question  for 
the  jury  to  determine.  There  was  no  diiBcult  question  about 
the  detention,  if  the  other  issue  were  found  in  the  respondent's 
favor.  Cox  was  evidently  attempting  to  appropriate  the  header 
lor  his  own  benefit ;  was  trying  to  have  it  applied  upon  a  debt 
upon  which  he  was  liable;  and  Donaca  had  the  header,  holding 
it,  and  did  not  attempt  to  justify,  under  the  writ  of  attach- 
ment. The  conditions  of  the  mortgage  having  been  broken, 
the  respondent  was  entitled  to  the  immediate  possession  of  the 
property  under  the  statute,  and  to  recover  the  possession  of  it 
in  the  manner  provided  for  the  recovery  of  the  possession  of 
personal  property  by  action.  (Misc.  Laws,  Chap.  89,  p.  688.) 
The  appellant's  counsel  contends  that  the  complaint  in  the  ac- 
tion was  totally  defective,  in  not  alleging  that  the  property  was 
situated  in  said  county  of  Umatilla.  I  think  that  the  action  to 
recover  the  possession  of  personal  property  is  local,  beyond 
doubt,  anil  that  the  complaint  t^hould  show  that  the  property 
was  situated  in  the  county  where  the  venue  is  laid ;  but  a  de- 
fect of  that  character  is  ordinarily  cured  by  verdict.  The  com- 
plaint in  this  case  did  not  allege  that  the  header  was  in  Uma- 
tilla County,  though  that  fact  was  inferable  from  the  complaint. 
The  language,  "  that  heretofore,  in  Umatilla  County,  Oregon, 
to  wit :  on  the  3d  day  of  November,  1884,  plaintiff  was  and 
now  is  the  owner  of,"  etc.,  would  imply  that  the  header  was 
in  that  county.  At  least,  wlien  the  question  was  not  raised  by 
the  pleadings,  it  would  be  so  inferred  after  verdict.  (^Kirh  v. 
Matlock,  12  Or.  821.) 

If  a  defendant  in  such  an  action  desires  to  raise  a  ques- 
tion of  that  character,  he  should  do  so  by  demurrer;  and  if 
that  is  overruled,  he  must  stand  upon  it  and  not  answer  over, 
otherwise  he  will  waive  the  point.  When  such  a  question  is 
raised  for  the  first  time  upon  the  trial,  it  is  the  duty  of  the  tri- 
al court  to  allow  an  amendment,  as  a  matter  of  course.     It 


440  MooRHOusE  V.   DoNACA.       [Sup,  (X 

Opinion  of  the  Court— Thayer,  J. 

would  not  be  a  case  where  a  party  could  be  misled  bj  an 
amendment.  Should  it  appear,  however,  upon  the  trial,  that 
the  property  sought  to  be  recovered  was  not  in  the  county 
when  the  action  was  commenced,  it  should  be  dismissed.  The 
aim  of  the  code  was  to  do  away  with  technical  objections ;  an 
error  or  defect  that  does  not  prejudice  the  rights  of  a  party 
should  be  disregarded.  The  code  says  it  shall  be,  and  it  ought 
to  be,  upon  general  principles.  The  complaint  in  this  case 
was  not  defective  in  the  sense  that  a  material  allegation  is  omit- 
ted— an  allegation  essential  to  the  cause  of  action.  The  com- 
plaint contained  a  good  cause  of  action,  though  it  contained 
no  direct  allegation  that  the  property  sought  to  be  recovered 
was  within  the  county  when  the  action  was  commenced ;  but 
that  did  not  deprive  the  court  of  jurisdiction.  Jurisdiction 
depended  upon  the  fact,  and  not  upon  the  omission  to  allege 
it.  The  error  was  in  the  form  of  the  pleading,  and  that  could 
be  waived,  although  the  fact  itself  could  not.  If  the  complaint 
had  shown  upon  its  face  that  the  property  was,  at  the  time  of 
filing  it,  in  some  other  county,  the  rule  would  be  different. 
There  the  objection  would  be  incurable;  but  where  it  is  mere- 
ly silent  upon  the  subject  the  court  will  presume,  after  verJict 
in  favor  of  the  plaintiff,  that  the  evidence  developed  the  fact 
that  the  property  was  within  the  county.  Here  the  respondent 
sought  to  show  the  situation  of  the  property — to  show  that  it 
was  within  the  county — and  the  appellant's  counsel  objected 
to  the  proof;  but  his  objection  was  untenable,  unless  he  could 
show  that  he  had  been  misled,  and  such  a  consequence  was 
impossible  ;  he  could  not  have  been  misled  under  the  circum- 
stances. The  court  had  a  right  to  make  the  inquiry  as  to  the 
location  of  the  property,  for  its  own  protection.  It  had  aright 
to  know  whether  it  had  jurisdiction  or  not  of  the  case.  I  can- 
not see  that  there  was  any  error  upon  that  point. 

The  n})pellants'  counsel  also  contends  that  some  of  the  in- 
structions were  erroneous.  That  there  were  altogether  too 
many  of  them  is  apparent,  but  they  seem  to  have  been  as  fa- 
vorable, if  not  more  favorable,  to  the  appellants  than  to  the  re- 
spondent.    A  number  of  them  arc  loose  statements  of  propo- 
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Bitions  which,  standing  by  themselves,  would  be  liable  to  mis- 
lead a  jury ;  but  taking  the  whole  of  them  together,  the  jury 
must  have  understood  that  if  the  mortgage  were  taken  from 
the  files,  under  the  circumstances  claimed  by  the  respondent, 
were  a  valid  instrument ;  that  the  property  had  been  demanded 
and  a  delivery  of  the  possession  of  it  been  refused,  the  respond- 
ent was  entitled  to  recover  possession  of  it.  After  the  condi- 
tions of  the  mortgage  were  broken,  the  respondent  became  the 
owner  of  the  property,  for  the  purpose  of  recovering  posses- 
sion of  it,  if  not  for  every  other  purpose.  Mr.  Pomeroy  says: 
*•  Upon  a  breach  of  the  condition  contained  in  the  mortgage, 
the  legal  title  vests  so  completely  in  the  mortgagee,  that  all 
the  rights  incident  to  ownership  and  possession  in  law  at  once 
arise."  (Pom.  Eq.  Jur.,  Sec.  1229.)  The  appellants  had  no 
right  to  detain  it  after  the  respondent  demanded  it.  If  the 
appellant  Cox  had  been  an  indifiEerent  party,  and  the  header 
had  been  placed  under  his  shed  in  the  manner  claimed,  it  would 
have  required  a  direct  demand  from  him  of  the  possession  of 
it,  and  a  refusal  upon  his  part  to  deliver  it,  before  he  could 
have  been  charged  with  a  wrongful  detention  ;  but  under  the 
circumstances,  slight  acts  upon  his  part  would  be  sufficient  to 
make  him  liable.  Donaca  being  a  deputy  sheriff  did  not  au- 
thorize his  holding  the  property  when  demanded  from  him  ; 
nor  was  the  property  in  the  custody  of  the  law,  as  one  of  the 
instructions  of  the  court  wouhl  imply  that  it  might  liave  been. 
The  attachment  in  favor  of  Knapp,  Burrill  &  Co.  only  bound 
Eeis'  interest  in  the  header.  It  gave  no  greater  right  of  pos- 
session of  the  property  to  the  parties  proceeding  under  the  at- 
tachment than  Reis  had,  and  he  had  no  other  right  than  that 
of  mere  sufferance.  Whenever  the  respondent  demanded  it, 
he  was  obliged  to  give  it  up  to  him. 

Upon  a  full  examination  of  the  whole  case,  1  am  unable  to 
discover  any  such  error  as  would  justify  a  reversal  of  the  judg- 
ment. I  think  the  evidence  tended  to  show  that  the  appel- 
lants detained  the  property  from  the  respondent,  and  it  is  not 
the  province  of  this  court  to  determine  its  sufficiency.  The 
instructions  may  be  justly  criticised ;  nor  would  they,  if  segre- 
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gated,  stand  the  test  of  the  law.  The  second  one  hj  itself  is 
faulty,  but  in  connection  with  tlie  first  one,  that  is,  both  togeth- 
er, I  think  are  correct.  So,  too,  with  the  seventh,  but  tiikeo 
with  the  tenth  the  two  would  be  regarded  good.  The  case 
seems  to  have  been  tried  without  a  clear  and  concise  notion  of 
the  rights  of  the  parties,  but  I  cannot  see  diat  any  substantial 
error  was  committed.  The  material  issue,  as  before  suggested, 
was,  whether  or  not  the  respondent  was  induoed  to  withdraw 
his  chattel  mortgage  upon  the  header  from  the  files  by  an  as- 
surance upon  the  part  of  Cox,  \yho  was  agent  of  Knapp,  Burrill 
&  Co.,  that  he  would  proceed  and  attach  it  upon  the  note 
against  Eeis,  upon  which  the  respondent  was  an  endorser  ;  and 
the  evidence  is  quite  strong  that  such  an  arrangement  was  made 
with  respondent,  and  effected  through  Cox  and  Knapp,  Burrill 
&  Co's  attorney.  In  that  case  the  hitter  company  could  not 
gain  a  preference  upon  their  note  upon  which  the  action  was 
brouglit,  and  in  which  the  attachment  issued.  I  think  the  jury 
must  have  understood  from  the  instructions  that  it  was  neces- 
sary to  find  that  such  was  the  arrangement,  in  order  to  find  for 
the  respondent.  Some  objection  was  made  by  the  appellants 
counsel  to  the  form  of  the  verdict ;  but  I  do  not  think  it  tenable. 
The  verdict  seems  to  be  in  the  form  required  by  section  211  of 
the  civil  code. 

I  think  the  judgment  will  have  to  be  afiirmed. 


[FUed  Janaary  2ft,  1S87.] 

JNO.  B.  CREWS  AND  WM.  A.  SNIDER  v.  D.  A. 
RICHARDS. 

Equity— Suit  to  Skt  Aside  Decree.— While  bills  of  review  have  been  abol- 
islied  by  the  code,  it  is  only  the  form  that  is  abolished,  the  snhstaooe  le- 
mains;  and  a  suit  to  set  aside  a  decree  may  now  be  maintained  upon  the 
grounds  which  would  formerly  have  been  sufficient  to  maintain  a  bill  of 
review. 

Sams— When  AIain tainablb.— A  suit  to  set  aside  a  decree  cannot  be  main- 
tained, where  it  appears  that  the  plaintiffs  not  only  knew  but  could  have 
used  at  the  former  trial  the  matters  upon  which  they  seek  to  set  aside  the 
decree,  and  the  only  ground  of  relief  asserted  is  that  they  were  mislad  by 
the  allegations  of  the  adverse  party  in  the  former  salt. 


Jan.  1887.]  Crbvs  v.  Richards.  443 

Opinion  of  tbe  Gourt^Loxd,  C.  J. 

Umatilla  County.  PlaintifFs  appeal.  Affirmed,  and  bill 
dismissed. 

Gearin  A  QHhert,  for  Appellants. 

L.  Everts,,  for  Respondent. 

Lord,  C.  J.— This  is  a  suit  to  impeach  and  set  aside  a  de- 
cree of  this  court.  The  appeal  comes  from  a  decree  rendered 
by  the  court  below,  on  demurrer  to  the  complaint.  The  case 
is  reported  in  11  Or.  501.  The  opinion  in  that  case  shows 
that  the  two  principal  facts  now  alleged  and  relied  upon,  viz  : 
the  warrantee  deed  and  notice,  to  produce  a  different  result, 
were  then  before  the  court  for  its  consideration,  witii  this  dif- 
ference, that  both  matters  are  now  specifically  set  out,  as  they 
ought  to  have  been  in  the  former  suit.  As  a  reason  why  the 
plaintiffs,  then  defendants,  did  not  do  this,  they  say  that  they 
were  misled  by  the  allegations  as  to  the  grounds  on  which  said 
Richards  was  claiming  the  land  in  dispute.  There  is  no  pre- 
tense  but  that  all  the  facts  and  the  proof  of  them  was  in  pos- 
session of  the  plaintiffs  during  the  trial  of  the  former  suit,  and 
could  have  then  been  made  available  for  the  defense,  if  they 
liad  considered,  under  the  allegations,  that  such  a  course  had 
been  necessary  or  requisite. 

But  admitting  the  facts,  as  stated  by  the  plaintiffs  in  their 
complaint,  have  they  stated  a  case  which  entitles  them  to  re- 
lief ?  Bills  of  review  were  abolished  in  Oregon,  but  a  decree 
in  equity  may  be  impeached  and  set  aside,  suspended  and 
avoided,  by  an  original  suit.  (Code,  Sec.  377.)  So  too  is  the 
writ  of  quo  warranto.  It  is  only  the  form  that  is  abolished — 
the  substance  remains.  A  suit  of  this  kind  can  only  be  main- 
tained upon  similar  grounds  to  those  which  would  be  sufficient 
to  rosiintain  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review. 

The  first  ordinance  of  Lord  Bacon,  on  which  the  whole  doc- 
trine of  bills  of  review  rests,  directs  *^  that  no  decree  shall  be 
reversed,  or  altered,  or  explained,  being  once  under  the  great 


444  Crbws  v.  Richards.  [Sup.  Ct 

Opinion  of  the  Court— Lord,  G.  J. 

seal,  but  upon  bill  of  review^ ;  and  no  bill  of  review  shall  be 
admitted,  except  it  contain  either  error  in  law,  appearing  in 
the  body  of  the  decree,  without  further  examination  of  matters 
of  fact,  or  some  new  matter  which  hath  arisen  in  time  after  the 
decree,  and  not  any  new  proof,  which  might  have  been  used 
when  the  decree  was  made."  (Story  Eq.  PL,  Sec.  404.)  Origi- 
nally the  practice  was  that  a  bill  of  review,  or  a  bill  in  the  na- 
ture  of  a  bill  of  review,  could  not  be  filed  without  previous 
leave  of  the  court. 

In  Southard  v.  Huasel,  16  How.  571,  Nelson,  J.  said  ;  *'  Nor 
will  a  bill  of  review  lie  in  the  case  of  newly  discovered  evi- 
dence, after  the  publication  or  decree  below,  where  a  decision 
has  taken  place  on  appeal,  unless  the  right  is  reserved  in  tlie 
decree  of  the  appellate  court,  or  permission  be  given  on  an  appli- 
cation to  the  court  directly  for  the  purpose.  This  appears  to 
be  the  practice  of  the  Court  of  Chancery  and  House  of  Lords 
in  England,  and  we  think  it  founded  in  principles  essentisd  to 
the  proper  administration  of  the  law,  and  to  a  reasonable  ter- 
mination of  litigation  between  parties  in  chancery  suits-  (I 
Veru.  416  ;  2  Paige,  45 ;  1  McCord,  Ch.  22,  29,  30;  3  J.  J. 
Marsh.  492;  1  Hen.  &  Munf.  13  ;  Mitford  PI.  88;  Cooper  PI. 
92;  Story's  Eq.  PI.,  Sec.  408.)'*  To  obtain  such  leave,  it  was 
necessary  for  the  applicant  to  satisfy  the  court,  by  his  affidavit 
or  petition,  that  the  new  matter,  which  might  probably  have 
produced  a  different  result,  has  been  newly  discovered  by  liim, 
and  could  not  have  been  produced  for  use  when  the  decree 
was  rendered.  (3  Daniel's  Ch.  P.  1688  ;  Mit.  PI.  94.)  It  must 
disclose  that  the  new  matter  is  material,  and  would  entitle  the 
])Ctitioncr  to  a  decree,  or  would  present  a  question  of  such  dif- 
ficulty as  would  render  probable  a  determination  in  his  favor. 
(3  Daniel's  Ch.  Pr.  1734  ;  Story's  Eq.  PI.  414.)  It  must  also 
show  tliat  he  could  not  have  acquired  knowledge  of  the  fact  in 
time  for  effective  use  by  the  exercise  of  reasonable  diligence. 
The  question.  Lord  Eldon  says,  always  is,  not  what  the  peti- 
tioner knew,  but  what,  using  reasonable  diligence,  he  might 
have  known.     (^Young  v.  Kcightly^  16  Ves.  350.) 

In  Taylor  v.  Sharp^  8  P.  Wms.  372,  the  chancellor  says : 
*'  The  remedy  by  bill  of  review  must  be  either,  etc.,  or  upon 
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some  new  matter,  as  a  release,  receipt,  etc.,  proved  to  have 
been  discovered  since ;  for  unless  this  relief  were  confined  to 
new  matter,  it  might  be  made  use  of  as  a  method  for  a  vexa- 
tious person  to  be  oppressive  to  the  other  side,  and  for  the 
cause  never  to  be  at  rest.*' 

In  Carter  v.  Allarhy  25  Gratt.  241,  the  court  say :  ''In  the 
first  place,  the  new  matter  must  be  relevant  and  material,  and 
such  as,  if  known,  might  probably  have  produced  a  different 
determination.  In  the  next  place,  the  new  matter  must  have 
first  come  to  the  knowledge  of  the  party  after  the  time  when 
it  could  have  been  used  in  the  cause  at  the  orifrinal  hearinnr. 
Another  qualification  of  the  rule,  quite  as  important  and  in- 
structive, is,  that  the  matter  relied  upon  must  not  only  not  be 
known,  but  it  must  be  such  as  the  party,  by  the  use  of  reason- 
able diligence,  could  not  have  known." 

**Nor  is  it  sufficient,"  said  Story,  J.,  "  that  it — the  new  evi- 
dence— is  such  as  might  be  argued,  with  more  or  less  effect  by 
way  of  presumption,  against  or  in  favor  of  the  former  testi- 
mony. But  it  should  go  further,  and  demonstrate  that  consist- 
ently with  it  the  decree  ought  not  to  stand."  {Jenkins  v.  JSl- 
dridge,  3  Story,  299.) 

'*  And  this,"  said  Moncure,  J.,  "  is  necessary,  even  in  an  or- 
dinary case  of  a  bill  of  review  of  a  decree  of  the  same  court 
in  which  the  bill  is  filed,  on  the  ground  of  new  matter.  A 
fortiori  it  must  be  necessary,  when  the  object  is  to  reverse  a 
decree  of  the  court  of  appeals,  in  favor  of  the  finality  of  which 
there  are  so  many  reasons  founded  on  public  policy  and  con- 
venience." {Campbell  v.  Camphelly  22  Gratt.  649;  see,  also, 
Beard  v.  BuHa,  95  U.  S.  436 ;  Brainard  v.  M(yr8e,  47  Vt. 
820;  Rubber  Co.  v.  Goodyear,  9  Wall.  805;  Whiting  v. 
Bank,  13  Peters,  6;  Todd  v.  Chipman,  62  Me.  189  ;  Kinsell 
V.  Fddman,  28  Iowa,  497  ;  Dexter  v.  Arnold,  5  Mason,  312 ; 
Brewer  v.  Bowman^  3  J.  J.  Marshall,  492 ;  S.  C.  20  Am.  Dec. 
158,  and  notes.) 

Now  it  is  perfectly  clear — ^indeed,  it  is  admitted — that  the 
plaintiffs  not  only  knew,  but  could  have  used  the  matter  at  the 
formal  trial,  which  they  are  now  urging  as  constituting  a  suf- 
ficient ground  to  set  aside  a  decree  of  this  court.    There  is 
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no  claim  ttmt  it  is  new  mstter,  or  newly  discovered  evidence ; 
only  that  they  were  misled  by  the  alleg&tions  in  the  former 
suit,  and  did  noC  consider  »t  necessary  or  essential  to  olEcr  it. 
But  the  fact  is,  the  court  did  considier  the  matter  ia  respect  to 
the  deed  with  covenants  of  warranty,  and  the  allegatiions  in 
respect  to  notice  only  invite  cumulative  proofs  and  are  in  no 
sense  new  matter.  There  never  eould  be  an  end  to  Ittigution, 
if,  under  such  circumstances,  a  p^rty  should  be  allowed  to  im- 
peach a  decree  and  set  it  aside^  The  pdiicy  of  the  law  is  not 
to  protract,  but  to  end  litigation. 

*•"  The  rule  is  inflexible,  and  rests  in  t&e  soundest  public  pol- 
icy, that  parol  enmulative  testimony  to  a  fact  in  bsue  in  an  orig- 
inal  cause  cannot  be  the  fonndation  of  a  bill  of  review.  To 
allow  such  te^timpony  would  invite  the  greatesft  abase — ^nay^ 
sometimes  subornation  of  perjury — and  would  tend  to  almost 
endless  litigation.  Interest  repuhlicm  ut  ait  finU  lUium,*^ 
(Stone,  J.,  in  MeDtDugal  v.  Dowgherty^  39  Ala*  409;) 

It  is  tmer  as  eluimed  by  the  counsel  for  plaintiffs,  that  tjie 
granting  of  a  bill  of  review  rests  in  tho  sound  discretmn  of  the 
court ;  but  the  authorities  show  that  it  may  be  refused,  although 
the  facts,  if  admitted,  would  change  the  decree,  where  the 
court,  looking  at  all  the  circumsttuices,  deems  it  prodnetive  of 
mischief  to  innocent  parties,  or  from  any  other  good  canse. 
To  authorize  this,  a  court  of  equity,  to  exercise  its  jurisdiction 
when  it  is  proposed  by  an  original  suit  to  impeaek  a»  decree, 
all  tlie  facts  and  their  averment  necessary  to  bring  the  case- 
within  the  rule  must  be  disclbsed.  Otherwise  the  court  hns^na 
l>ower  to  act,  or  exercise  its  jurisdiction.  In  a  word,  it  can 
only  act  wlien  a  proper  case  is  brought  before  it  for  the  exer- 
cise of  its  jurisdiction.  The  repose  of  society  deoiands  that 
when  a  litigation  has  ended  by  a  final  judgment  it  shall  not  be 
reopened,  except  within  the  salutary  principles  established  and 
illustrated-  by  the  authorities  cited.  And  this  applies-  all  the 
more  strongly,  and  if  anything,  should  be  more  strictly  en- 
forced, as  to  the  decree  of  this  court.  (^Krum  v.  JCnoie,  17  S. 
C.  210.) 

The  decree  of  the  court  below  is  affirmed,  and  the  bill  di»> 
missed. 
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M.  ANDBOS  V.  JOHN  A.  CHILDERS. 

Paomibsoby  NoTB—FAXLaaa  of  CoNsmBBAXiox^DBFBysB.  —  In  an  action 
npon  a  promissory  note,  where  the  defense  is  that  said  note  was  giren  for 
medical  services,  apon  a  contrast  tliAt  if  the  payee  did  not  permanently 
cure  the  patient  he  should  receive  no  compensation,  and  that  he  falsely 
represented  that  ho  had  so  cured  her,  thereby  inducing  the  defendant  to 
execute  the  note,  these  facts  are  sufftcient,  if  established  on  the  trial,  to 
show  failure  of  consideration. 

Judgment  Non  Obstante— Pleading,  when  aided  bt  Verdict.— After  a 
verdict  for  the  defendant  upon  sudi  an  issue,  the  fact  that  the  defense 
\%  defectively  pleaded  will  not  justify  a  jud^^eiat  laon  ob$tante,  unless  it. 
be  totally  defective  in  some  essential  particular.  A  dsfective  statement  of 
a  good  defense  will  be  aided  by  verdict. 

Umatilla  County.    Defeodaat  appeak.     Reversed.     . 

Wm.  M*  Ramsey  and  J,  W.  Shelton^  for  Appellant. 

C7.  II.  Finn^  for  Respondent. 

Thayer,  J. — ^The  respondent  commenced  an  action  in  the 
circuit  court  for  the  county  of  Union,  against  the  appellant, 
upon  a  certain  promissory  note,  executed  by  the  appellant  on 
the  27th  day  of  August*  1879,  for  the  sum  of  tl59.£)0,  payable 
to  the  order  of  one  II.  R.  Garner,  one  day  after  date,  with  in- 
terest thereon  at  the  rate  of  one  per  cent,  per  month  ;  and  al- 
leged that  he  was  the  owner  and  Iiolder  thereof;  and  that  the 
Siune  was  due  and  wholly  unpaid.  Tlie  appellant,  after  hav- 
ing demurred  to  tlie  cooiplaint,  and  the  same  had  been  over- 
ruled by  the  court,  filed  an  answer*  denying  the  respondent's 
awnership  of  the  note ;  and  for  a  further  defense,  alleged  that 
the  payee  named'  in  the  notc^  at  and  prior  to  the  date  thereof, 
was  a  physician  suul  surgeon,  practising  his  profession  at  La 
Grande,  Oregon;  that  about  April,  1879,  said  Garner  and  ap- 
pellant entered  into  a  special  contract,  by  the  term^  of  which 
aaid  Garner,  as  such  physician  and  surgeon,  undertook  and 
agreed  to  treat  appellant's  wife  for  a  disesise  of  whicli  she  had 
been  suffering,  the  name  and  character  of  which  were  and  are 
unknown  to  appellant ;  and  by  tlie  terms  of  said  agreement 
said  Gamer  expressly  agreed  that  he  would  permanently  cure 
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appellant's  wife  of  her  said  disease,  and  if  he  failed  to  so  cure 
her,  he  would  not  charge  appellant  anything  for  his  services 
in  treating  her,  the  appellant  agreeing  to  pay  for  all  medicines 
used  by  said  Garner  in  the  treatment,  which  he  did ;  that  un- 
der said  agreement,  said  Garner  treated  his  wife  until  about 
August,  1879,  when  he  represented  to  appellant  that  she  was 
cured  ;  and  that,  relying  upon  and  believing  said  representa- 
tions of  said  Garner  to  be  true,  appellant  made  and  delivered 
to  him  the  said  promissory  note  ;  that  the  only  consideration  for 
which  he  gave  the  note  was  the  supposed  curing  by  said  Gar- 
ner of  appellant's  wife  of  her  disease ;  that  said  representation 
that  his  wife  was  cured  of  her  disease  was  wholly  false,  and 
that  the  consideration  for  the  giving  of  the  note  had  wholly- 
failed. 

The  respondent,  after  demurring  to  the  new  matter  of  de- 
fense in  the  answer,  and  tlic  court  had  overruled  the  demurrer 
thereto,  filed  a  reply  denying  the  allegations  thereof,  and  jJ- 
leged  therein  a  general  employment  by  the  appellant  of  tlie 
said  Garner,  as  such  physician  and  surgeon,  at  various  and 
divers  times  in  1878  and  1879,  to  treat  appellant's  wife  and 
other  members  of  his  family  for  sickness ;  that  said  Garner 
performed  services  in  and  about  said  employment,  and  prescrib- 
ed drugs  and  medicines  during  said  time,  for  which  the  appel- 
lant agreed  to  pay  him  such  compensation  as  the  same  were 
reasonably  worth;  that  on  August  29,  1879,  said  appellant, 
well  knowing  the  facts  and  circumstances,  and  without  any 
deceit  or  false  representations  upon  said  Garner's  part,  execut- 
ed and  delivered  to  said  Garner,  for  and  in  consideration  and  the 
settlement  of  said  services,  the  said  promissory  note. 

The  case  was  tried  by  a  jury  upon  these  issues,  and  thej  re- 
turned the  following  special  and  general  verdict :  "  We,  the 
jury  in  the  above  entitled  action,  find  that  the  plaintiff  is  now 
the  owner  of  the  note  sued  on." 

"  We,  the  jury  in  the  above  entitled  action,  find  that  the 
plaintiff  was  at  the  commencement  of  this  action  the  owner  and 
holder  of  the  note  sued  on  in  this  action." 

*' We,  the  jury  in  the  above  entitled  cause,  find  for  the  de- 
fendant." 
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The  respondent's  counsel  thereupon  filed  a  motion  for  judg- 
ment notwithstanding  the  general  verdict,  and  that  it  was  in- 
consistent with  the  specific  findings;  which  motion  was  granted 
by  the  court,  and  which  is  the  judgment  appealed  from.  It  is 
conceded  by  the  respondent's  counsel,  that  the  allegations  in  the 
complaint  ^^  plaintiff  is  the  owner  and  holder  of  said  note  for 
value  by  assignment,  transfer  and  purchase,"  were  not  sufficient 
to  establish  that  he  was  such  an  owner  and  holder  thereof  as 
would  preclude  any  defense  against  it  that  could  have  been 
made  against  it  in  the  hands  of  the  payee ;  but  he  claims  that  the 
new  matter  of  defense  set  out  in  the  answer  was  not  sufficient 
to  constitute  a  defense  against  the  note,  if  the  action  had  been 
between  the  original  parties.  This  seems  to  be  the  main  ques- 
tion in  the  case.  If  the  new  matter  was  insufficient  as  a  defense, 
the  court  should  have  sustained  the  demurrer.  If  a  demurrer 
would  not  lie  in  such  a  case,  a  motion  non  6b$ta7Ue  veredicto 
certainly  ought  not  to  be  allowed ;  it  would  be  illogical,  and  is 
contrary  to  the  provisions  of  the  statute.  Section  263,  Civil 
Code,  provides  that  such  a  judgment  may  be  given  when  the 
facts  stated  in  the  pleading  do  not  constitute  a  cause  of  action 
or  defense,  and  that  such  objection  has  not  been  taken  by  de- 
murrer or  answer.  It  cannot  be  claimed  that  the  special  find- 
ings of  the  jury  in  regard  to  the  respondent's  being  the  holder 
and  owner  of  the  note  were  sufficient,  in  view  of  the  general 
verdict,  to  entitle  him  to  a  judgment,  if  the  new  matter  were 
sufficient  to  constitute  a  defense.  Whether  such  new  matter 
did  constitute  a  defense  or  not  must  be  considered,  in  connec- 
tion with  the  fact  of  the  verdict  having  been  given  thereon.  It 
is  entitled,  under  the  circumstances,  to  the  aid  of  every  rea- 
sonable inference  that  can  be  drawn  therefrom.  Nor  will  it 
be  held  insufficient  for  a  defective  statement  thereof.  It  must 
be  totally  defective  in  some  essential  particular.  There  is  a 
material  difference  between  the  defective  statement  of  a  title 
and  a  defective  tide.  A  verdict  will  cure  the  former  but  not 
the  latter. 

The  defense  in  this  case  attempted  to  be  set  forth  in  the  answer 
was  a  failure  of  consideration  of  the  note.  The  verdict  of  the 
XIV.  Oaio«-29. 
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jury  in  favor  of  the  appellant  is  evidence  that  the  facts  alleged 
as  new  matter  were  proved  at  the  trial.  According  to  those 
facts,  the  appellant  was  to  pay  nothing  unless  Dr.  Garner  cured 
his  wife.  The  doctor  represented  to  the  appellant  that  she  was 
cured.  The  appellant  believed  the  representations  to  be  true, 
and  was  induced  thereby  to  execute  said  note  ;  but  it  turned 
out  that  she  was  not  cured ;  that  the  representations  were  un- 
true, and  that  'the  doctor  had  not  performed  his  undertaking. 
Such  may  not  have  been  the  real  facts  in  this  case,  but  as  it  is 
presented  to  us  we  must,  as  a  matter  of  law,  so  conclude.  We 
can  only  view  the  affair  from  a  legal  standpoint.  If  the  con- 
tract was  a  conditional  one — that  there  should  be  no  compen- 
sation unless  the  physician  cured  the  patient,  and  th^  physi- 
cian failed  to  perform  it,  he  was  entitled  to  nothing.  (^Mock  v. 
Kdly^  8  Ala.  887.)  And  if  the  physician  represented  the  pa- 
tient as  cured  when  she  was  not,  and  the  appellant,  relying  up- 
on such  representations,  executed  the  note,  there  was  a  total 
failure  of  consideration.  The  facts  alleged  in  the  answer  as 
new  matter,  if  true,  established  these  conclusions,  and  the  ver- 
dict fully  authenticates  their  truth.  The  judgment  appealed 
from  must  therefore  be  reversed;  the  case  remanded  to  said 
circuit  court,  with  directions  to  that  court  to  enter  a  judgment 
in  favor  of  the  appellant  upon  the  said  general  verdict. 


[Filed  Jannary  31, 1887.] 

JOSEPH  MANAUDAS  v.  PETER  MANN. 

Dbkd— AcKNowLKDOEBiXKT  AKD  Pbooi^— Becobdzno — NoTicB. — A  deed  in 
this  state,  duly  signed,  sealed  and  witnessed,  conveys  tlie  title  of  the 
grantor  as  between  the  parties,  and  as  to  every  one  else  by  title  subse- 
quent, except  a  bona  fide  purchaser  for  a  valuable  consideration.  The  want 
of  acknowledgment  or  proof,  which  may  authorize  the  admission  of  the 
deed  to  record,  does  not  invalidate  the  deed  as  between  the  grantor  and 
grantee,  nor  as  to  persons  who  are  chargeable  with  actual  notice. 

fiAMB— EviDBNOE.— -In  an  action  of  ejectment,  where  the  defendant  in  posses- 
sion of  the  property  offeis  in  evidence  an  unacknowledged  deed  to  himseU 
from  the  plaintiff 's  grantor  of  an  earlier  date  than  the  plaintiff 's  deed,  ao- 
companied  with  proper  proof  of  its  execution,  and  offers  to  follow  it  with 
evidence  that  the  plaintiff,  at  the  time  when  the  deed  to  him  was  executed, 
had  knowledge  of  the  defendant's  deed,  it  is  error  to  reject  such  unac- 
knowledged deed  and  evidence. 
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AoTUAii  NoncB — ^PosssssioK  AS  Notice. — Actnal  notice,  it  must  be  under- 
stood, is  meant  to  include  the  knowledge  of  facts  sufficient  to  put  a  party 
upon  inquiry.  Hence,  possession  under  an  unrecorded  deed  is  a  species 
of  actual  notice. 

Baker  County.    Defendant  appeals.    Beversed,  and  new^ 
trial  ordered. 

Zera  SnoWy  for  Appellant. 

J,  J.  Ballerayy  for  Respondent. 

Thay£R,  J. — ^The  respondent  commenced  an  action  in  the 
circuit  court  for  Baker  County  against  the  appellant,  to  recov- 
er the  possession  of  real  property  situated  in  said  county  of 
Baker,  and  described  in  the  complaint  as  *'  a  tract  of  land, 
commencing  at  the  south  west  corner  of  Lot  2,  Block  2,  Fisher's 
Addition  to  the  Town  of  Baker,  running  thence  east  100  feet, 
thence  north  20  feet,  thence  west  100  feet,  thence  south  20 
feet.'*  It  is  a  part  of  said  lot  2,  in  what  is  now  Baker  City,  in 
said  county.  The  respondent  also  claimed  damages  for  with- 
holding the  property,  and  claimed  to  own  it  in  fee.  The  appel- 
lant denied  the  respondent's  ownership,  and  alleged  that  he 
was  the  owner  of  it  in  fee.  Both  parties  claimed  title  from  the 
same  grantor ;  the  respondent,  by  quit  claim  deed  executed  to 
him  in.  the  fall  of  1885,  by  Heilner  &  Cohen,  in  accordance 
with  a  decree  of  this  court  rendered  in  the  case  of  Manaudas 
V.  HeUner  &  Cohen^  reported  in  12  Or.  335 ;  the  appellant,  by 
a  deed  executed  to  him  by  the  same  parties  long  prior  to  that 
executed  to  the  respondent.  The  deed  to  the  appellant,  how- 
ever, although  recorded,  was  not  properly  acknowledged  so 
as  to  entitle  it  to  record,  and  its  admission  in  evidence  was 
objected  to  by  the  respondent's  counsel.  The  appellant's  coun- 
sel offered  proper  proof  of  its  execution,  and  offered  to  show 
that  the  respondent,  when  the  deed  to  him  was  executed,  had 
knowledge  of  the  deed  to  appellant ;  but  the  court  refused  to 
receive  it  in  evidence,  and  the  appellant's  counsel  excepted  to 
the  ruling.  The  deed  appears  to  have  been  regularly  executed, 
aside  from  the  defectiveness  of  the  certificate  of  acknowledg- 
ment. 
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The  ruling  was  clearly  erroneous.  A  deed  in  this  state, 
duly  signed,  sealed,  and  witnessed,  conveys  the  title  of  the 
grantor  as  between  the  parties,  and  as  to  every  one  else  by  ti- 
tle subsequent,  except  a  bona  fide  purchaser  for  a  valuable  con- 
sideration.    (Misc.  Laws,  Chap.  6,  Tit  1,  Sec.  28.) 

Our  statute  of  conveyances  of  real  property  was  taken  from 
the  Iowa  statute,  and  the  construction  which  the  courts  of  that 
state  have  invariably  given  it  has  been,  that  the  want  of  the  ac- 
knowledgment or  the  proof  which  may  authorize  the  admis- 
sion of  the  deed  to  record,  does  not  invalidate  the  deed  as 
between  grantor  and  grantee  ;  and  that  it  is  good  as  to  all  per- 
sons who  are  chargeable  with  actual  notice.  {Blain  v.  Steuy- 
aH,  2  Iowa,  378.) 

The  courts  in  this  state  have  given  it  the  same  construction. 

In  Musgrove  v.  Bonsery  5  Or.  313,  Judge  Prim,  in  deliver- 
ing the  opinion  of  the  court,  said  :  ^'  It  seems  to  be  well  set- 
tled in  this  country,  ^  both  in  law  and  equity,  that  our  record- 
ing acts  only  apply  in  favor  of  parties  who  have  acted  in  good 
faith,*  and  it  is,  therefore,  generally  held  that  a  conveyance, 
duly  recorded,  passes  no  title  whatever,  when  taken  with  a 
knowledge  of  the  existence  of  a  prior  unrecorded  deed." 

The  same  ruling  has  been  maintained  by  the  circuit  court 
of  the  United  States  for  the  circuit  court  of  the  District  of 
Oregon.  In  Goodenough  v.  Warren,  5  Sawyer,  494,  Judge 
Deady  presiding,  it  was  held  that  the  record  of  a  junior  deed 
did  not  avoid  an  unrecorded  elder  deed  to  the  same  premises, 
when  the  junior  deed  was  taken  with  knowledge  of  the  exist- 
ence of  the  elder  one  ;  that  the  grantee  in  the  junior  deed,  un- 
der such  circumstances,  was  not  considered  a  bona  fide  pur- 
chaser. This  last  decision  is  directly  in  point,  and  entirely 
sound. 

By  actual  notice,  it  must  be  understood,  is  meant  to  include 
the  knowledge  of  facts  sufficient  to  put  a  party  upon  inquiry ; 
hence,  possession  of  the  premises  under  an  unrecorded  deed  is 
a  species  of  actual  notice.  (  Williamson  v.  Brovmy  16  N.  Y. 
854.) 

The  decree  of  this  court,  in  pursuance  of  which  the  quit 
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claim  deed  from  Heilner  &  Cohen  to  the  respondent  was  exe- 
cuted, directed  said  Heilner  &  Cohen  to  execute  a  deed  of 
reconveyance  to  Manaudas,  the  respondent  herein,  of  all  prop- 
erty received  from  him  by  a  conveyance  he  executed  to  them 
on  the  26th  day  of  March,  1878,  except  such  as  they  had  sold, 
and  the  price  therefor  had  been  credited  to  him  upon  accounts 
between  them  which  had  been  settled,  unless  he  paid  to  them 
the  purchase  price.  It  was  the  intention  of  this  court,  so  far 
as  it  had  the  power  to  do  so,  to  place  the  parties  in  statu  quo 
in  reference  to  the  property  conveyed  by  the  deed  of  March 
26,  1878,  from  Manaudas  to  Heilner  &  Cohen,  and  which  had 
been  delivered  to  them  under  that  conveyance.  It  was  an  ab- 
solute conveyance,  and  the  contract  they  executed  to  him  con- 
temporaneously therewith,  by  which  they  stipulated  to  recon- 
vey  to  him  said  property  upon  the  conditions  therein  specified, 
only  bound  them  to  reconvey  to  him  such  right  or  title  to  the 
property  as  they  might  have  therein  ;  a  power  was  reserved 
to  the  said  Heilner  &  Cohen,  in  the  said  contract,  to  sell  and 
dispose  of  the  said  property,  in  case  of  the  failure  of  the  said 
Manaudas  to  pay  the  sum  due  from  him  to  them,  or  make  sub- 
stantial default  in  such  payment. 

The  decision  of  this  court  and  decree  entered  thereon  in 
said  case  could  not  have  been  expected  to  bind  persons  not 
parties  to  the  suit,  nor  give  to  Manaudas  title  to  any  of  the 
property  that  had  been  sold  by  Heilner  &  Cohen  to  other  par- 
ties. It  could  operate  no  farther  than  to  put  Manaudas  in  a 
situation  to  assert  any  right  he  might  have  to  the  property 
sold  as  against  the  purchaser  thereof,  by  virtue  of  his  having 
a  prior  right  therein  to  that  of  such  purchaser.  Whether  any 
facts  exist,  showing  that  the  appellant  took  his  deed  from 
Heilner  &  Cohen  in  violation  of  the  respondent's  rights  in  the 
property,  does  not  appear.  That  question  could  not  have  been 
tried  in  the  trial  that  was  had  in  the  circuit  court,  as  appel- 
lant's deed  was  not  admitted  in  evidence,  and  the  respondent 
had  no  need  to  attack  it,  nor  the  appellant  to  defend  his  rights 
under  it.  Such  question  could  only  be  raised  after  the  deed 
bad  been  admitted  in  proof. 
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The  case  will  have  to  go  back  for  a  new  trial,  and  the  re* 
spondent  will  then  have  an  opportunity  to  consider  whether 
lie  will  be  able  to  impeach  the  appellant's  said  deed  at  law,  or 
will  have  to  go  into  equity  for  that  purpose.  There  are  some 
other  questions  in  the  case,  but  they  do  not  bear  upon  the 
merits,  and  I  do  not  think  it  necessary  to  consider  them. 

Judgment  reversed  and  new  trial  ordered. 


[Hied  January  81, 1887.] 

MARY  A.  MITCHELL  v.  W.  R  CAMPBELL. 

DiscBsnoK  OF  GouBT.  — In  matters  of  practice  before  it»  the  trial  court  is 
vested  with  large  discretionary  powers,  with  which  the  appellate  court 
will  not  ordinarily  interfere;  but  it  is  a  judicial  discretion,  to  be  exercised 
in  furtherance  of  justice,  and  not  capriciously  or  oppressively. 

Samk— Default— Statut*  of  Limitations— Stipulation  —  Waivfr  of  D». 
FBXBB.— Where,  after  a  default  has  been  erroneously  entered  afrainst  the 
defendant,  and  an  application,  accompanied  with  a  sufficient  showing  to 
set  such  default  aside,  had  been  denied,  the  court,  upon  the  stipulation  of 
the  parties,  entered  an  order  that  said  default  might  be  vacated  n^on  con* 
dition  that  defendant  would  waive  the  defense  of  the  statute  of  limitations, 
which  he  accordingly  did  :  Held,  that  such  stipulation  was  plainly  extorted 
from  the  defendant  by  means  of  the  adverse  rulings  of  the  court;  that  the 
order  entered  thereon  should  be  vacated,  and  the  defendant  be  permitted 
to  set  up  any  defense  he  might  have.  Quaere,  whether  such  a  stipulation 
would  be  enforced  by  the  court,  if  voluntarily  made,  upon  a  sufficient 
consideration. 

Unioj^  County.  Defendant  appeals.  Reversed,  and  re- 
manded for  farther  proceedings. 

James  H,  Slater  and  James  K,  Kelly^  for  Appellant. 

No  decision  was  made  upon  the  motion  to  strike  out  the 
amended  complaint,  and  it  still  remains  undisposed  of.  No  ser- 
vice of  the  amended  complaint  was  made,  as  required  by  Sec.  68, 
Civil  Code;  and  no  order  of  the  court  was  made  specifying  the 
time  within  which  defendant  should  answer.  It  was  error  not 
to  make  such  order,  and  no  default  could  be  entered  without 
it.     (Civil  Code,  §  68  ;  Tohnie  v.  Otchin^  1  Or.  95;  Cohn  v. 


Jan.  1887.]  Mitchell  v.  Campbell.  455 


Axgoment  for  Bespondent. 


Ottenheimer,  13  Or.  220 ;  llarker  v.  Fahicy  2  Or.  89.)  A  mo- 
tion  to  strike  out  a  p)eading  for  any  cause,  if  made  in  time,  {a 
an  answer,  within  the  meaning  of  the  statute.  (Civil  Code, 
§  81.)  And  it  should  have  been  disposed  of.  (Civil  Code, 
§  108.)  A  default  cannot  be  entered  while  a  motion  is  pend- 
ing. {Atchison  et  al.  v.  ^cAolh,  6  Pac.  R.  512.)  The  dis- 
cretion of  the  trial  court  in  the  conduct  of  a  trial  is  not  a  mental 
discretion,  to  be  exercised  ex  gracia^  but  is  a  legal  discretion, 
to  be  exercised  in  conformity  with  law.  (^Bailey  v.  Taaffe^ 
29  Cal.  422;  Howe  v.  Independei^e  Cb.,  lb.  72  ;  Powell  v. 
Willamette  Valley  S.  Co.^  decided  at  this  term.) 

Wm.  M.  Ramsey y  Q.  G*  Bingham  and  J.  TT.  Shelton,  for 
Bespondent 

By  his  stipulation,  the  defendant  obtained  the  right  to  an- 
swer after  being  defaulted,  and  he  answered  according  to  the 
stipulation :  he  must  stand  by  his  agreement  of  record.  The 
attorneys  for  the  parties  had  a  right  to  make  such  astipulation. 
{Harris  v.  SweeUand,  48  Mich.  110-114 ;  Civil  Code,  §  1007, 
p.  808  ;  1  Field's  Lawyers'  Briefs,  Sec.  461 ;  Moulton  v.  Bow- 
ker^  115  Mass.  3(3.)  The  appellant  cannot  accept  the  portion  of 
the  stipulation  beneficial  to  him  and  act  upon  it,  and  reject  that 
which  benefits  the  respondent.  {Himmelman  v.  Sullivan^  43 
Cal.  125,126.)  Stipulations,  when  clearly  established,  will  be 
enforced.  (Lockwood  v.  Black  Hawk  Co.^  34  Iowa,  235-237.) 
The  admissions  of  attorneys  of  record  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  of  the  cause,  and 
are  binding.  {Barnes  v.  Badger j  41  Barb.  98-101 ;  McCann 
V.  McLennan^  3  Neb.  25-28;  3  Field's  Lawyers'  Briefs,  243, 
Sec.  260;  Bingham  v.  Sup.  Winona  Co.^  6  Minn.  82,  87.) 
The  right  to  plead  or  insist  on  the  statute  of  limitations  is  a  stiit- 
utory  right,  and  c^n  be  waived.  {Budl  v.  Trustees^  3  N.  Y. 
197, 198  ;  People  v.  Stephens,  52  N.  Y.  306 ;  People  v.  Mur- 
ray, 52  Mich.  288,  290 ;  Farmers  Bank  v.  Sprigg,  11  Md. 
889,  896  ;  1  Greenl.  Ev.  Sees.  186,  206;  Lockhart  v.  Fessen- 
ichf  58  Wis.  588.)    Such  stipulations  are  a  part  of  the  record, 
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AS  much  as  a  plea  or  verdict  QAlton  v.  GUmaniony  2  N.  H. 

620-522.) 

Stbahan,  J. — ^The  respondent  and  others,  claiming  to  be 
heirs  at  law  of  one  P.  M.  Curry,  deceased,  jointly  coounenced 
an  action  in  the  circuit  court  of  Union  County  against  the  ap- 
pellant, to  recover  the  possession  of  a  tract  of  land  situated  in 
said  county,  consisting  of  about  two  hundred  and  ten  acres. 
The  defendant  demurred  to  the  complaint,  on  the  ground  that 
several  causes  of  action  were  improperly  unite<l.  The  demor- 
er  was  sustained ;  and  thereupon  the  respondent,  by  leave  of 
court,  filed  an  amended  complaint,  which  contained  two  counts. 
In  the  first  count  plaintiff  alleged  in  substance  that  she  is  now, 
and  for  fourteen  years  last  past  has  continuously  been,  the  own- 
er  in  fee,  and  seized  of  an  undivided  one-third  of,  in  and  to  the 
premises  in  controversy,  and  which  are  particularly  described^ 
as  tenant  in  common  with  A.  E.  McLean,  E.  J.  Ashby,  Ida 
Benson,  G.  M.  Curry,  Curry,  and  Carry,  who,  as 

tenants  in  common  with  the  plaintiff,  own  the  other  two-thirds 
of  said  tract  of  land ;  and  that  the  plaintiff  is  now  entitled  to  the 
immediate  possession  of  said  land  ;  that  the  defendant  is  now  in 
the  wrongful  possession  of  said  land,  and  wrongfully  withholds 
and  has  continuously  so  wrongfully  withheld,  the  same  from  tbe 
possession  of  the  plaintiff  for  six  years  last  past ;  during  all  of 
which  time  defendant  has  continuously  denied  and  still  denies 
plaintiff*s  right  to  the  possession  of  said  land,  or  any  part 
thereof.  The  second  cause  of  action  is  nothing  but  a  repeti- 
tion of  the  first.  It  claims  the  same  interest  in  the  same  prenn 
ises,  substantially  in  the  same  words.  It  also  claims  ^83.33 
damages  for  each  and  every  of  the  six  years  that  the  defend- 
ant has  so  as  aforesaid  wrongfully  received  and  appropriated  to 
his  own  use  the  said  rents,  issues  and  profits  arising  from  said 
land. 

The  amended  complaint  was  filed  on  the  27th  day  of  Octo- 
ber, 1885,  and  on  the  same  day  the  appellant  filed  a  motion  to 
strike  it  out,  because  it  had  been  improperly  filed.  Qn  the 
29th  day  of  October,  1885,  the  respondent  filed  a  motion  for  m 
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default  against  the  defendant.  The  two  motions  were  argued 
and  submitted  together  on  October  Slst,  and  taken  under  ad- 
visement by  the  court ;  and  on  November  2d,  the  court  allow- 
ed plalntlflTs  motion  for  a  default.  The  journal  entry  shows 
no  disposition  of  the  motion  to  strike  out  the  amended  com- 
plaint. So  far  as  appears,  that  motion  was  wholly  ignored. 
No  service  of  the  amended  complaint  was  made,  as  required  by 
section  68  of  the  civil  code,  and  the  court  made  no  order  spec- 
ifying the  time  within  which  defendant  should  answer  the 
same.  On  November  3d,  1885,  the  defendant  filed  a  motion 
to  set  aside  the  default,  supported  by  his  own  affidavit,  and  al- 
so by  an  affidavit  of  one  of  his  attorneys.  This  motion  was  ac- 
companied by  an  answer  in  proper  form  and  verified,  and  leave 
was  asked  to  file  the  same,  but  it  was  refused. 

The  following  is  the  journal  entry  in  the  case  disposing  of 
the  defendant's  application,  and  also  embracing  the  terms  upon 
which  the  said  pretended  default  was  set  aside :  "  Now,  at 
this  time,  this  cause  came  on  to  be  heard,  upon  the  motion  of 
the  defendant  to  open  the  default,  and  allow  the  defendant  to  file 
answer  herein.  The  plaintiff  appeared  by  T.  H.  Crawford,  and 
Shelton  &  Hardesty,  of  counsel,  and  the  defendants  appearing 
by  J.  H.  Slater,  of  counsel ;  and  said  motion  having  been  over- 
ruled and  denied  by  the  court,  thereupon  the  parties  stipulat- 
ing and  consenting  that  said  default  may  be  vacated  and  set 
aside,  upon  the  condition  that  the  defendant  shall  withdraw  from 
the  issues  to  be  determined  in  this  cause  any  plea  or  right 
to  plead,  or  insist  upon  at  the  trial  of  this  cause,  the  title  by 
limitation,  or  title  by  adverse  possession.  It  is,  therefore,  con- 
sidered and  ordered  that  said  default  be,  and  the  same  is  here- 
by, opened  and  set  aside,  upon  said  conditions  so  consented  to 
by  said  parties,  and  not  otherwise;  and  that  the  defendant  have 
until  the  1st  day  of  January,  1886,  in  which  to  plead  to  the 
merits  of  the  amended  complaint  herein.  It  is  further  ordered 
that  the  plaintiff  have  until  the  first  day  of  the  next  regular 
term  of  this  court,  to  plead  to  the  defendant's  answer." 

la  ordinary  cases,  the  court  will  not  interfere  with  the  dis- 
cretion of  the  trial  court  in  matters  of  practice  before  it    The 
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law  has  wisely  vested  those  courts  with  very  large  discretionary 
powers  in  such  matters ;  but  it  is  a  judicial  discretion,  not  to  be 
capriciously  or  oppressively  exercised.  It  is  a  power  to  be 
used  in  furtherance  of  justice,  and  not  for  the  purpose  of  gag- 
ging and  binding  one  of  the  parties  to  a  suit,  and  then  turning 
him  over,  in  this  helpless  and  defenceless  condition,  to  the  ten- 
der mercies  of  his  adversary. 

In  the  first  place,  the  defendant  was  not  in  default  when  the 
court  adjudged  that  he  was.  He  had  appeared,  and  filed  a  mo- 
tion to  strike  out  the  amended  complaint.  The  motion  may 
not  have  been  well  taken,  and  it  is  probable  the  court  ought  to 
have  overruled  it ;  but  its  filing  was  such  an  appearance  as  the 
law  recognized.  But,  assuming  that  the  defendant  was  in  de* 
fault,  it  was  the  plain  duty  of  the  court  to  set  it  aside  upon  the 
showing  made  by  the  defendant,  and  to  have  allowed  an  an- 
swer to  be  filed ;  and  to  refuse  it  was  such  a  manifest  abuse  of 
judicial  discretion,  as  to  call  for  the  interposition  of  this  court 
to  correct  it.  It  is  too  plain  for  argument,  that  the  stipulatioa 
contained  in  the  journal  entry  above  was  extorted  from  the 
defendant,  through  and  by  means  of  these  adverse  rulings  of 
the  trial  court,  and  that  the  same  may  be  subversive  of  hk 
rights,  if  the  terms  thereof  shall  be  enforced.  The  machinery 
of  the  court  cannot  be  used  as  a  means  to  compel  a  party  to 
surrender  either  a  meritorious  cause  of  action  or  defense. 
Courts  were  not  instituted,  nor  are  they  conducted  for  that  pur- 
pose. 

Besides,  it  is  open  to  serious  question  whether  such  an  agree- 
ment as  that  set  out  in  the  record  in  this  case  would  be  en- 
forced by  the  court,  if  freely  and  voluntarily  made,  upon  a 
sufficient  consideration. 

In  Crane  v.  French^  88  Miss.  503,  it  is  said :  **  Another 
principle  is  also  relied  on — that  a  party  may  decline  to  assert 
a  right  which  the  law  gives  him  the  power  to  assert  for  his 
individual  benefit ;  he  may  decline  to  plead  the  statute  of  lim* 
itations,  or  to  make  any  other  defense  of  which  the  law  allows 
him  to  avail  himself.  But  there  appears  to  be  a  plain  distinc- 
tion between  declining  to  take  advantage  of  a  privilege  which 
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the  ]aw  allows  to  a  party,  and  binding  himself  by  contract  that 
he  will  not  avail  himself  of  a  right  which  the  law  has  allowed 
to  him  on  grounds  of  public  policy.  A  man  may  decline  to 
set  up  the  defense  of  usury,  or  the  statute  of  limitations,  or 
failure  of  consideration,  to  an  action  on  a  promissory  note. 
But  it  would  scarcely  be  contended  that  a  stipulation  inserted 
in  such  a  note,  that  he  would  never  set  up  such  a  defense, 
would  debar  him  of  the  defense,  if  he  thought  fit  to  make  it." 

It  is  furthermore  remarked  in  the  same  case  :  ^'  But  so  re- 
garded, it  (that  is,  a  contract  not  to  plead  the  statute  of  lim- 
itations) appears  to  be  clearly  an  agreement  in  violation  of  pub- 
lic policy ;  that  policy  which  requires  suits  to  be  brought  in 
due  season,  and  discourages  stale  demands  as  calculated  to  pro- 
mote litigation,  and  to  prejudice  the  just  rights  of  parties. 
This  policy  stands  on  the  same  reason  of  public  good  as  the 
laws  in  relation  to  usury.  Suppose,  then,  an  agreement  made 
by  the  maker  of  a  note,  that  he  would  not  set  up  the  defense  of 
usury.  Would  an  action  lie  for  a  breach  of  that  agreement  ? 
It  appears  not;  and  the  reason  is,  that  the  right  to  make  the 
defense  is  not  only  a  private  right  to  the  individual,  but  it  is 
founded  on  public  policy,  which  is  promoted  by  his  making 
the  defense,  and  contravened  by  his  refusal  to  make  it.  The 
Biune  principle  is  applicable  to  the  policy  of  the  statute  oi  lim- 
itations ;  and  with  regard  to  all  such  matters  of  public  policy, 
it  would  seem  that  no  man  can  bind  himself  6^  estoppel  not  to 
assert  a  right  which  the  law  gives  him,  on  reasons  of  public 
policy." 

The  same  principle  seems  to  be  asserted  in  Dubois  v.  (7am- 
pan^  87  Mich.  248,  and  the  reasoning  of  the  court  in  Gettinga 
V.  Baker^  2  Ohio  St.  21,  tends  to  the  same  result. 

But  we  do  not  find  it  necessary  to  decide  the  effect  of  the 
agreement  set  out  in  the  record  at  this  time.  It  is  sufficient  for 
the  disposition  of  this  case  to  say,  that  the  erroneous  rulings  of 
the  court  in  the  particulars  already  pointed  out  caused  the  is- 
sues to  be  framed  and  presented  in  such  a  manner  that  a  fair 
trial  of  the  questions  sought  to  be  litigated  was  not  possible. 
Under  these  circumstances,  we  decline  to  consider  the  other 
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questions  presented  with  much  research  and  ability  bj  counsel 
for  the  respective  parties,  but  reverse  the  judgment  as  well  as 
all  orders  and  proceedings  had  in  said  cause  after  the  filing  of 
the  defendant's  motion  to  strike  out  plaintiff's  amended  com- 
plaint, and  remand  the  cause  to  enable  the  parties,  by  leave  of 
the  court  below,  to  present  such  issues  therein  as  will  secure  a 
trial  thereof  upon  the  merits. 


[Piled  February  1, 1887.] 

J.  I.  CASE  THRESHING  MACHINE  CO.  v.  M.  B. 
CAMPBELL. 

CHATTBL  MOBTGAOS— INTEBBST  of  MoBTOAOBB — REPLBVDr  OF  MOBTQAQED 

Pbopebtt — Tboveb.— The  mortgagee  of  chattels,  after  condition  broken 
has  more  than  a  lien ;  he  has  a  right  to  the  thing,  a  qualified  ownership, 
and  may,  if  a  delivery  of  it  to  him  on  demand  is  refused,  maintain  an  »o- 
tion  to  recover  the  possession  ;  and  an  action  in  the  nature  of  trover  wUl 
lie  at  the  suit  of  the  mortgagee  for  a  wrongful  interference  with  the  prop- 
erty, by  which  he  is  deprived  of  the  right  of  obtaining  possession  of  it. 
Chapman  v.  State^  6  Or.  432,  AudKnowles  v.  Herbert,  11  Or.  240,  distinguisb- 
ed. 

Iksolvekt  Act— Assignee— RKDKMPTiojf  of  Mortgaged  Chattels.— An  a»- 
signment  of  mortgaged  personal  property  under  the  insolvent  law  of  this 
state,  confers  upon  the  assignee  the  right  to  receive  such  property  and  re- 
deem it,  but  not  to  dispose  of  it  contrary  to  any  stipulation  of  the  mort- 
gage. 

BaccESSiVE  Mobtoagebs— Rights  ov^EviDBifCB— Bo^a  Fidbs.— In  a  contro- 
versy between  successive  mortgageeti  of  the  same  personal  property, 
where  the  elder  mortgage  has  not  been  regularly  renewed  as  prescribed  in 
Misc.  Laws,  Chap.  6,  Seo.  48,  the  same  is  not  admissible  in  evidence  without 
an  offer  to  show  that  the  other  mortgage  was  not  executed  in  good  faith. 

Same — ^Tboveb  by  Moetqaqee — What  Must  Show. — In  trover  by  a  mort- 
gagee of  chattels  after  condition  broken  against  an  assignee  of  the  mortga- 
gor by  title  subsequent  to  the  mortgage,  it  is  not  necessary  for  the  plaintiff 
to  show  the  amount  due  on  the  notes  which  the  mortgage  was  given  to 
secure.  Proof  of  the  facts  showing  the  character  and  extent  of  liis  own- 
ership, and  the  wrongful  conversion,  are  sufficient. 

TJhion  County.    Defendant  appeals.     Affirmed. 

James  H.  Slater^  for  Appellant. 

To  maintain  trover,  plaintiff   must  have  :  Ist,  either  an  ab- 
fiolute  or  special  property  in  the  goods,  the  subject  of  the  ao- 
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tion  at  the  time  of  the  conversion ;  or,  2d,  a  right  to  actual 
posseasion.  (^Krewson  v.  Purdom^  13  Or.  563.)  Not  having 
had  possession  of  the  property,  the  plaintiff  had  no  title  or 
property  therein,  neither  general  or  special.  ( Chapman  v. 
State,  6  Or.  432 ;  Knowles  v.  Herbert,  11  Or.  240  ;  Bigelow, 
Torts,  185 ;  1  Hilliard,  Torts,  491.)  Even  if  the  plaintiff  had 
a  special  property  in  the  mortgaged  property,  it  cannot  main- 
tain trover  without  having  been  in  possession.  {Holliday  v. 
LefDis,lb  Mo. 403;  Williams,  Per. Prop.  24.)  A  mortgagor  may 
sell  the  property  mortgaged,  and  the  mortgagee's  remedy  is  to 
follow  and  recover  it  of  the  last  purchaser.  (Jones  on  Chat- 
tel Mortgages,  §  444  ;  Jacobs  v.  McCalley,  8  Or.  124.)  Then 
the  plaintiff  should  allege  and  prove  the  amount  due  on  the 
secured  notes ;  that  the  security  had  been  destroyed,  and  that 
the  mortgagor  was  insolvent,  and  unable  to  pay  the  secured 
debt.  (^  White  v.  Pulley,  27  Fed.  Eep.  486;  Jones,  Chattel 
Mortgages,  §  449.) 

Wm.  M.  Ramsey y  G.  G.JSingham  and  J.  W.  Shetton,  for 
Bespondent. 

A  mortgagee,  t^^en  entitled  to  possession,  may  maintain  tro- 
ver for  the  conversion  of  the  mortgaged  property,  upon  refusal 
to  surrender  it  on  demand.  (Jones,  Chattel  Mortgages,  Sec. 
444;  Lainff  v.  PerroU,  12  N.  W.  Rep.  [Mich.]  192;  Smith 
v.  Koust,  7  N.  W.  Eep.  [Wis.]  293 ;  Brovsn  v.  Cook,  3  E.  D. 
Smith,  123 ;  Cutter  v.  Copeland,  18  Me.  127  ;  Badger  v.  Ba- 
tavia  Paper  Co.,  70  111.  302 ;  Herman  on  Chattel  Mortgages, 
Sec.  137;  Spriggs  v.  Camp,  2  Speers,  [S.  C]  181 ;  Pechin- 
baugh  V.  Quillin,  12  N.  W.  Rep.  104 ;  12  Neb.  686.)  Trover 
and  replevin  are  similar  actions,  and,  generally,  trover  will  lie 
where  replevin  could  be  maintained,  and  vice  versa,  (Wells 
on  Replevin,  Sees.  44-50,  and  note  2  to  Sec.  44 ;  Parmalee  v. 
Loomis,  24  Mich;  243 ;  Ingalh  v.  BulJdey,  13  III.  817 ;  Misc. 
Laws,  Chap.  89,  §  1.)  The  mortgagee  of  chattels  is  the  legal 
owner  of  the  mortgaged  property,  especially  after  default. 
{Highland  v.  Badger,  85  Cal.  404.)     We  think  the  right  of 
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action  is  not  affected  by  the  fact  of  possession,  but  depends  on 
the  right  of  possession.  (6  Wait's  Actions  and  Defenses,  154, 
155 ;  1  Chitty  PL  158,  164;  8  Sutherland  Dam.  487,  488.) 

Thater,  J. — The  respondent  commenced  an  action  in  the 
court  below  against  the  appellant,  to  recover  damages.  The 
complaint  is  as  follows : 

"  That  plaintiff  is  a  private  corporation,  duly  and  regularly 
incorporated  under  and  by  virtue  of  the  general  laws  of  the 
state  of  Wisconsin,  with  power  to  sue  and  be  sued,  to  plead  and 
be  impleaded,  and  doing  business  at  the  city  of  Portland,  in  tl)e 
state  of  Oregon,  as  such  corporation. 

2d.  That  heretofore,  to  wit,  on  the  10th  day  of  Septem- 
ber, 1884,  one  A.  C.  Newman  made,  executed  and  delivered  to 
plaintiff  his  certain  chattel  mortgage  in  writing,  bearing  date 
that  day,  upon  the  following  described  personal  property,  sit- 
uated and  being  in  Union  County,  State  of  Oregon,  to  wit : 
One  sorrel  horse,  6  years  old,  branded  W.  S.  on  left  shoulder ; 
one  bay  horse,  6  years  old,  branded  X  on  left  shoulder ;  one  bay 
horse  branded  B  on  left  shoulder,  8  years  old ;  one  sorrel  horse, 
7  years  old,  branded  ^  on  left  shoulder ;  one  Bain  wagon.  Sc- 
inch steel  skein ;  to  secure  the  payment  by  said  Newman  to 
plaintiff  of  his,  said  Newman's,  two  certain  promissory  notes, 
bearing  date  the  10th  day  of  July,  1884,  for  the  sum  of  $475 
each,  and  payable  to  the  order  of  plaintiff ;  which  said  mort- 
gage was  conditioned  to  the  effect  that  if  any  attempt  should 
be  made  to  remove  from  said  county  of  Union,  dispose  of  or 
injure  said  property,  or  any  part  thereof,  by  the  said  Newman 
or  any  other  person,  then,  therefrom  and  thereafter,  it  should 
be  lawful,  and  the  said  Newman  thereby  authorized  plaintiff  to 
treat  the  debt  thereby  secured  as  fully  due  and  payable,  and 
to  take  such  property  wherever  the  same  might  be  found,  and 
to  hold  or  sell  and  dispose  of  the  same  ;  which  said  mortgage 
was  on  the  11th  day  of  September,  1884,  duly  and  regularly 
filed  in  the  office  of  the  county  clerk  of  said  Union  County, 
Oregon,  and  ever  since  has  been,  and  still  is,  on  file  in  said  office 
of  said  county  clerk  of  Union  County,  Oregon. 
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8(1.  That  afterwards,  to  wit,  on  or  about  the  1st  day  of 
January,  1885,  the  said  A.  C.  Newman  fraudulently,  and  in 
total  disregard  of  the  terms  and  stipulations  contained  in  said 
chattel  mortgage,  transferred  and  delivered  said  property  to 
said  defendant,  and  the  said  defendant  then  and  there  received 
and  took  said  property  from  said  Newman,  well  knowing  the 
terms  and  conditions  of  said  chattel  mortgage. 

4th.  That  by  reason  of  ssud  fraudulent  transfer  and  delivery 
of  said  personal  property  on  said  1st  day  of  January,  1885,  by 
said  Newman  to  said  Campbell,  plaintiff  was  on  said  date,  and 
ever  since  has  been  and  still  is,  the  special  owner  of  and  entitled 
to  the  immediate  possession  of  said  personal  property,  and  to 
hold,  sell  and  dispose  of  the  same,  and  to  apply  the  proceeds 
arising  therefrom  in  satisfaction  of  its  said  mortgage. 

5th.  That  said  sorrel  horse,  branded  W.  S.  on  left  shoulder, 
is  of  the  reasonable  value  of  $125.  That  said  bay  horse  brand- 
ed X  on  left  shoulder,  is  of  the  reasonable  value  of  $125.  That 
said  bay  horse  branded  B  on  left  shoulder,  is  of  the  reasona- 
ble value  of  $125.  That  said  sorrel  horse  branded  j^  on  left 
shoulder,  is  of  the  reasonable  value  of  $125.  That  said  Bain 
wagon,  8i  inch  steel  skein,  is  of  the  reasonable  value  of  $160. 

6th.  That  on  or  about  the  2d  day  of  April,  1885,  the  said 
defendant,  then  being  in  the  possession  of  said  personal  prop- 
erty, then  and  there  wrongfully  and  unlawfully  converted, 
disposed  of,  and  appropriated  said  personal  property  to  his 
own  use  and  benefit. 

7th.  That  afterwards,  to  wit,  on  or  about  the  Ist  day  of 
June,  1885,  plaintiff  made  demand  of  defendant  for  the  imme- 
diate possession  of  said  property,  which  demand  was  by  said 
defendant  then  and  there  refused  ;  and  said  defendant  still  fails 
and  refuses  to  deliver  said  property  to  plaintiff,  or  to  pay 
plaintiff  the  value  thereof. 

8th.  That  by  reason  of  said  wrongful  and  unlawful  con- 
version of  said  property  by  defendant,  plaintiff  is  damaged  in 
the  sum  of  $660." 

The  appellant,  after  having  filed  a  demurrer  to  the  com- 
plainty  and  the  court  had  overruled  it,  filed  an  answer  denying 
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the  allegations  of  the  complaint,  except  the  one  which  alleges 
that  the  plaintiff  is  a  corporation ;  and  set  forth  therein  as  a 
defense  the  insolvency  of  the  said  A.  C  Newman,  and  that  on 
the  16th  day  of  December,  1884,  he  made  a  general  assignment 
of  all  his  property  to  appellant  for  the  benefit  of  his  creditors, 
under  the  insolvent  act  of  the  state  ;  and  of  the  appellant's  ac- 
ceptance of  the  trust  and  qualifying  under  the  act;  and  of  his 
being  such  assignee,  and  in  the  discharge  of  his  duties  per- 
taining thereto  continuously  up  to  that  time;  and  that  the 
plaintiff,  said  respondent,  had  failed  to  present  any  claim  to 
him  as  such  assignee.  Also,  that  on  the  27th  day  of  January, 
1885,  appellant  obtained  an  order  from  the  judge  of  said  cir- 
cuit court,  as  such  assignee,  for  the  sale  and  disposal  of  said 
personal  property  of  the  insolvent ;  and  that  in  pursuance  of 
such  authority,  he  had  sold  and  disposed  of  a  part  of  the  per- 
sonal property  of  said  insolvent.  The  appellant  also  set  forth 
in  said  answer,  as  another  defense,  that  the  said  Newman  had 
executed  to  him  on  the  11th  day  of  December,  1883,  a  chattel 
mortgage  upon  certain  property  described  therein,  on  account 
of  appellant  having  become  surety  upon  notes  executed  by 
Newman  to  one  Gangloff ;  that  said  mortgage  was  duly  and 
regularly  filed  in  the  proper  clerk's  office ;  had  been  kept  re- 
newed, as  provided  by  statute ;  and  that  appellant  had  duly 
foreclosed  the  same  in  the  manner  prescribed  in  the  mortgage, 
by  advertisement  and  sale  ;  and  that  the  following  property,  so 
mortgaged,  had  been  sold  accordingly,  viz : 

"  One  (1)  sorrel  horse,  about  nine  years  old,  branded  W  S 
on  left  shoulder ;  one  (1)  bay  horse,  about  seven  years  old, 
branded  T  on  right  shoulder ;  one  bay  horse  about  nine  years 
old,  three  white  feet  and  bald  face ;  one  sorrel  horse,  branded 
y  on  left  shoulder ;  and  one  Bain  farm  wagon,  3^  inch  steel 
skein  "  ;  that  the  sale  was  made  on  the  16th  day  of  May,  1885, 
to  one  R.  B.  Charlton,  for  the  sum  of  $275,  and  said  property 
delivered  to  said  Charlton,  and  had  not  since  been  in  the  pos- 
session of  the  appellant. 

The  answer  contained  other  matter  set  forth  as  a  further  and 
separate  defense,  but  it  was  more  in  the  nature  of  evidence 
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than  facts  constituting  a  defense ;  it,  however,  served  to  show 
that  the  respondent's  debt,  which  the  mortgage  was  given  to 
secure,  was  not  by  its  terms  due  at  the  time  of  the  assignment 
to  the  appellant ;  that  it  was  given  to  secure  the  purchase  price 
of  a  threshing  machine,  appurtenances  and  fixtures ;  and  that 
said  machinery  came  into  possession  of  the  appellant  as  assignee 
of  said  Newman ;  that  the  respondent  had  demanded  it  from 
appellant  under  and  by  virtue  of  said  mortgage,  and  that  the 
latter  had  delivered  it  over  to  said  respondent;  that  it  was 
reasonably  worth  $750. 

There  was  a  reply  filed  upon  the  part  of  the  respondent,  deny- 
ing the  new  matter  of  the  answer. 

It  will  be  seen  from  an  observation  of  the  pleading,  that  the 
issues  between  the  parties  were  not  so  sharply  made  as  good 
pleading  requires.  It  is  very  difficult  to  learn  from  the  com- 
plaint whether  the  respondent  counted  upon  a  conversion  of  the 
property,  or  for  damages  in  being  deprived  of  the  benefit  of  a 
lien  thereon.  The  former  would  heretofore  have  been  trover 
and  conversion ;  the  latter,  trespass  upon  the  case.  And  the 
answers  of  new  matter  are  indirect  and  uncertain.  They  do 
not  show  that  the  property  mortgaged  to  the  appellant  by  the 
mortgage  of  December  11,  1883,  nor  that  the  property  assign- 
ed to  him  as  assignee  under  the  insolvent  act,  on  the  16th  day 
of  December,  1881,  included  the  property  in  controversy. 
Both  of  these  attempted  defenses,  upon  the  face  of  the  plead- 
ing, were  wholly  irrelevant.  The  pleader  should  have  averred 
directly  that  the  property  described  in  the  said  mortgage,  and 
in  the  deed  of  assignment,  included  the  property,  or  some  spe- 
cific part  thereof,  described  in  the  said  mortgage  to  the  re- 
spondent. 

It  is  claimed  by  the  appellant's  counsel  that  the  respondent's 
chattel  mortgage  only  gave  him  a  lien  upon  the  property,  and 
did  not  vest  in  him  any  proprietary  interest  in  it ;  and  he  cites 
Chapman  v.  Stat%  5  Or.  432,  and  Knowlea  v.  Herbert^  11 
Or.  240,  in  support  of  that  view ;  and  upon  this  founds  an  ob- 
jection to  the  complaint,' that  it  is  in  the  nature  of  an  action  of 
trover  and  conversion,  when  it  should  have  been  in  the  naturo 
XJy.  08X0.-30. 
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of  an  action  on  the  case.  He  also,  upon  the  same  grounds, 
claims  that  the  mortgaged  property  went  into  the  hands  of  the 
appellant  as  assignee  by  force  of  the  said  insolvent  act,  which 
transfers  all  the  property  of  the  insolvent  to  the  assignee.  The 
appellant's  counsel  is  logically  correct  in  his  position,  if  the 
chattel  mortgage  merely  creates  a  lien,  the  same  as  that  of  a 
mortgage  upon  real  property,  and  the  authorities  referred  to 
would  seem  to  bear  out  his  position.  But  the  similitude  be- 
tween the  two  kinds  of  mortgages  throughout  cannot  be  main- 
tained. A  mortgage  upon  real  property  creates  neither  a  jtis 
in  re  nor  sljus  ad  rem.  Such  is  the  result  of  the  decisions  of 
the  courts  of  a  majority  of  the  states,  and  that  is  certainly  the 
rule  in  this  state.  Can  that,  however,  be  said  of  a  mortgage  upon 
personal  property,  in  view  of  our  statute,  which  provides  that 
*'  whenever  the  condition  of  any  mortgage  of  goods  and  chat- 
tels shall  be  broken,  the  mortgagee  shall  be  entitled  to  the  im- 
mediate possession  of  the  mortgaged  property,"  etc.?  (Misc. 
Laws,  Chapter  89,  Sec.  1,  p.  688.) 

The  mortgagee,  then,  certainly  has  a  right  to  the  thing,  and 
may,  if  a  delivery  of  it  to  him  on  demand  is  refused,  maintain 
an  action  in  the  nature  of  replevin  to  recover  it.  Having  a 
claim  upon  the  property,  a  right  to  its  possession  coupled  with 
the  right  to  have  it  sold  to  satisfy  his  claim  is,  it  seems  to  me, 
more  than  a  lien — it  is  a  qualified  ownership.  Possession  is 
l)roperty,  when  it  includes  so  important  a  right.  The  right  of 
possession  is  a  species  of  title.  It  is  a  dominion  over  the  thing; 
not  for  all  purposes,  perhaps,  but  for  a  substantial  advantage 
to  the  party.  He  may  obtain  control  over  it  as  a  matter  of 
right,  and  hold  it  as  against  every  one  until  the  mortgagor 
performs  the  conditions  of  the  mortgage.  The  affair  at  least 
becomes  a  pledge  of  the  property,  as  contradistinguished  from  an 
hypothecation.  It  may  be  well  said,  as  in  the  two  cases  referred 
to,  that  a  chattel  mortgage  simply  creates,  in  the  outset,  n  mere 
lien  upon  the  property,  and  vests  no  title  in  the  mortgagee ; 
but  that  cannot  be  said  after  the  conditions  of  the  mortgage 
are  broken.  Then  a  new  right  arises  which  is  a  legal  riglit. 
The  mortgagee  becomes  ini^ested  with  a  special  property  in 
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the  thing.  It  will,  I  think,  be  observed  in  Chapman  v.  State^ 
and  Knowles  v.  Herbert^  supra^  that  the  broad  declaration  there 
made, '^  that  a  chattel  mortgage,  until  it  has  been  foreclosed, 
conveys  no  title  or  interest  in  the  property  conveyed  by  it,  ex- 
cept a  mere  lien  to  the  mortgagee,"  was  not  necessary  to  the 
decision  of  the  first  of  said  cases,  nor  appears  to  have  been  to 
that  of  the  second.  And  it  certainly  is  not  sustained  by  the 
decisions  of  courts  in  other  states. 

The  Michigan  courts  come  nearer  to  supporting  it  than  any 
other  of  the  state  courts ;  but  they  only  say  that  the  title 
does  not  become  absolute  until  foreclosure.  (Jones,  Chattel 
Mortgages,  Chapter  16,  Sec.  701.)  It  is  evident  to  my  mind 
that  the  court  went  too  far  in  those  cases  ;  that  they  made  use 
of  an  expression  that  is  not  true  in  a  general  sense,  and,  unless 
qualified  as  indicated,  is  logically  incorrect.  If  this  view  is 
maintained,  then  an  action  in  the  nature  of  trover  and  conver- 
sion will  lie  at  the  suit  of  the  mortgagee  for  a  wrongful  inter- 
ference with  the  property,  by  which  he  is  deprived  of  the 
right  of  obtaining  the  possession  of  it.  Conceding  that  he  has 
a  special  property  in  the  thing  mortgaged,  after  the  conditions 
of  the  mortgage  are  broken,  concedes  to  him  the  right  to  re- 
cover for  its  unauthorized  conversion.  If,  therefore,  the  ap- 
pellant wrongfully  disposed  of  the  property  in  question,  he  was 
liable  to  damages. 

The  general  assignment  by  A.  C.  Newman,  and  attempt  upon 
his  part  to  transfer  the  mortgaged  property  to  the  assignee,  was 
a  breach  of  the  conditions  of  the  mortgage.  The  latter,  no 
doubt,  had  a  right  to  receive  the  property  and  to  redeem  it,  but 
he  did  not  have  any  right  to  make  an  absolute  disposition  of  it ; 
and  his  doing  that  rendered  him  liable  for  its  conversion.  I 
have  no  doubt  but  that  a  general  assignment  in  pursuance  of 
the  insolvent  act  would  transfer  mortgaged  property,  espec- 
ially where  the  conditions  of  the  mortgage  had  not  been  brok- 
en ;  but  the  assignee  would  necessarily  take  it  subject  to  the 
rights  of  the  mortgagee,  and  would  render  himself  liable  for  a 
refusal  to  surrender  it  up  to  the  mortgagee  upon  demand,  in 
case  the  conditions  were  broken,  or  for  a  conversion  of  it  iu 
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like  case,  without  a  demand.  No  assignment  law  can  impair 
the  obligations  of  a  contract  without  the  consent  of  the  obligee 
therein,  expressed  in  some  form.  I  do  not  see  how  the  appel- 
lant could  have  framed  a  good  plea  out  of  the  facts  connected 
with  the  assignment,  or  have  proved  a  defense,  if  allowed  to 
prove  them  without  plea. 

The  other  defense,  the  prior  mortgage  to  the  appellant,  is 
more  tenable  apparently,  and  I  was  unable  to  discover  from 
the  argument  of  respondent's  counsel  any  good  ground  for 
giving  the*  respondent's  mortgage  a  preference  over  it,  assum- 
ing that  the  property  was  the  same  in  both  mortgages ;  but  I 
have  since  looked  into  the  bill  of  exceptions,  and  discover 
there  that  it  was  not  continued  valid.  The  statute  provides 
(Misc.  Laws,  Chap.  6,  Tit.  3,  Sec.  48),  that  "  every  such  mort- 
gage shall  cease  to  be  valid  as  against  the  creditors  of  the  per- 
son making  the  same,  or  subsequent  purchasers  or  mortgagees 
in  good  faith,  after  the  expiration  of  one  year  from  the  filing 
of  the  same,  or  a  copy  thereof,  unless  within  thirty  days  next 
preceding  the  expiration  of  the  year,  the  mortgagee,  his  agent 
or  attorney,  shall  make  and  anilex  to  the  instrument  or  copy 
on  file,  as  aforesaid,  an  affidavit  setting  forth  the  interest  which 
the  mortgagee  has,  by  virtue  of  such  mortgage,  in  the  prop- 
erty therein  mentioned,"  etc.  In  order  to  continue  a  mortgage 
of  this  kind  valid  beyond  a  year  from  the  time  of  its  filing, the 
mortgagee,  his  agent,  or  attorney,  as  will  be  seen  from  this 
provision  of  the  statute,  must,  within  the  thirty  days  next 
prior  to  the  expiration  of  the  year,  make  the  affidavit  and  an- 
nex  it  to  the  instrument  filed.  The  mortgage  was  filed,  as 
shown  by  the  certificate  of  the  judge  and  by  the  copy  sent 
with  the  bill  of  exceptions,  December  18,  1883,  and  the  affida- 
vit annexed  was  sworn  to  November  15,  1884,  and  marked 
filed  November  16, 1884;  so  that  the  affidavit  was  not  annexed 
within  the  thirty  days  next  prior  to  the  expiration  of  the  year 
from  the  time  of  filing  the  mortgage,  but  two  days,  at  least, 
before  the  beginning  of  the  thirty  days  next  preceding  the  ex- 
piration of  the  year.  Said  mortgage  was,  therefore,  not  admis- 
sible in  evidence,  without  an  o£Per  to  show  that  the  respondent's 
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mortgage  was  not  executed  in  good  faith.  The  circuit  court 
may  not,  as  a  matter  of  fact,  have  excluded  it  upon  that  ground  ; 
but  we  can  see  that  it  was  inadmissible  as  offered,  and  as  no 
ground  is  stated  for  its  rejection,  we  must  conclude  that  it 
was  the  one  interposed  by  law.  It  would  have  been  much 
more  satisfactory  if  the  facts  as  to  which  of  the  two  mortga- 
ges should  take  precedence  had  been  fully  inquired  into  ;  but 
the  province  of  this  court  is  confined  in  this  class  of  cases  to 
the  determination  of  alleged  errors  appearing  upon  the  record. 
The  point  attempted  to  be  made  by  the  appellant's  counsel, 
that  the  respondent  should  have  alleged  and  proved  the  amount 
due  on  the  secured  notes ;  that  the  security  had  been  destroy- 
ed ;  and  that  the  mortgagor  was  insolvent  and  unable  to  pay  the 
secured  debt,  is  not,  under  the  view  we  have  taken  of  the  na- 
ture of  a  chattel  mortgage  after  condition  broken,  tenable. 
The  allegations  of  the  respondent's  special  ownership  in  tlie 
property,  and  facts  showing  its  character  and  extent,  and  that 
the  appellant  had  wrongfully  converted  it,  to  his  damage,  &c., 
were  sufficient.  It  devolved  upon  the  appellant,  in  order  to 
avoid  the  effect  of  the  matter  alleged,  to  set  forth  new  matter, 
showing  that  by  payment  or  satisfaction  of  the  respondent's 
mortgage,  or  in  some  lawful  way,  the  respondent's  rights  in 
the  property  had  been  extinguished.  And  it  was  not  sufficient 
to  show  a  partial  satisfaction.  That  would  be  no  bar ;  nor  a  par- 
tial defense,  unless  pleaded  as  such.  (^Webb  v.  Nickerson^  11 
Or.  382.)  However,  it  appears  that  the  appellant  had  the  ben- 
efit of  it  in  this  case ;  at  least,  the  respondent's  claim  of  dam- 
ages was  reduced  from  il6JjO  to  $300,  which  was  conceded  up- 
on the  argument  to  have  been  in  consequence  of  a  determina- 
tion upon  the  part  of  the  jury  that  the  respondent's  claim  to 
the  property  had  been  reduced  to  that  sum  by  the  delivery  to 
him  of  the  machinery,  horse  power  and  appurtenances  cover- 
ed by  his  mortgage.  The  appellant's  counsel  also  makes 
complaint  in  regard  to  the  instructions  of  the  court  to  the  jury, 
but  1  think  they  were  substantially  correct.  The  record  fails 
to  show  any  such  error  as  would  justify  a  reversal  of  the  judg- 
ment appealed  from,  and  it  must,  therefore,  be  afiirmed. 
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CHARLES  L.  WILLIAMS  v.  JOHN  SCHMIDT. 

Appeal  feom  Justice's  Court— Notice  and  Sbkticb  by  Party.— A  party 
to  an  action  in  a  justice's  court  is  not  authorized  to  serve  or  make 
proof  of  service  of  a  notice  of  appeal. 

Grant  County.     Defendant  appeals.    Affirmed. 

L.  B.  Cox,  for  Appellant. 

George  H,  WUliams,  for  Respondent. 

Lord,  C.  J. — This  action  was  for  the  recovery  of  money, 
commenced  in  a  justice's  court,  and  resulted,  after  trial,  in  a 
judgment  in  favor  of  the  plaintiff  and  respondent.  The  de- 
fendant appealed  to  the  circuit  court,  but  his  appeal  was  dis- 
missed ;  whereupon  he  appealed  to  this  court.  The  ground  of 
dismissal  was,  that  the  notice  of  appeal  was  served  by  the  de* 
fendant  Schmidt.  This  is  the  only  assignment  of  error  which 
we  deem  it  necessary  to  consider. 

Sec.  617,  concerning  notices,  provides  that  "service,  or  de- 
posit in  the  post  office  when  served  by  mail,  may  be  made  by 
any  person  other  than  the  party  himself.  The  proof  of  ser- 
%'ice  shall  be  the  same  as  the  proof  of  service  of  a  summons," 
&c.  (Code,  215.)  The  service  of  a  summons  in  a  justice's 
court  must  be  made  by  the  sheriff  of  the  county,  or  his  deputy, 
or  a  constable  of  the  precinct,  or  marshal  of  the  town  or  city 
in  which  the  court  is  holden.  (Code,  p.  463,  Chap.  3,  Sec.  9.) 
In  the  circuit  or  county  court,  the  summons  is  served  by  the 
sheriff  of  the  county  where  the  defendant  is  found,  or  by  his 
deputy,  or  by  a  person  specially  appointed  by  him,  or  by  the 
court  or  judge  thereof  in  which  the  action  is  commenced. 
(Code,  Sec.  53.)*  The  proof  of  the  service  of  summons,  &c. 
(1)  if  by  the  sheriff  or  his  deputy,  is  the  certificate  of  such 
sheriff  or  deputy;  or,  (2)  if  by  any  other  person,  his  affidavit 
thereof,  &c.     (Code,  Sec.  60,  Subds.  1  and  2.) 

The  defendant  who  served  the  notice  made  proof  of  such  ser- 
vice by  his  affidavit;  but  the  proof  of  such  service  must  be 
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made  by  some  one  authorized  by  law  to  make  the  service.  In 
none  of  the  provisions  cited  is  the  party  to  the  action — phiinti(¥ 
or  defendant — enumerated  t)r  authorized  to  serve  the  summons. 
The  sheriff  or  the  court  may  under  the  provisions  of  Sec. 
53,  supra^  a[)point,  specially,  a  person  to  serve  the  summons, 
and  when  performed  by  him,  the  proof  of  such  service  would 
be  his  affidavit.  But  there  is  no  such  provision  in  reference 
to  the  justice's  court;  and  if  we  should  concede  the  court 
might,  in  a  proper  case,  appoint  specially  a  person  for  this 
purpose,  it  would  avail  nothing  here,  as  there  is  no  such  case 
for  our  consideration.  Finding,  then,  that  there  is  no  case 
in  which  a  party  to  an  action,  whether  plaintiff  or  defendant, 
is  authorized  or  can  serve  a  summons,  it  follows  as  a  conse- 
quence that  there  can  be  no  proof  of  service  by  affidavit  or 
otherwise  by  such  party. 

Now,  the  service  of  a  notice  of  appeal  is  designed  to  serve 
the  same  purpose  as  the  service  of  a  summons.  In  either  case, 
the  object  is  to  acquire  jurisdiction  of  the  parties,  which  is  ac- 
complished when  the  summons  or  notice  of  appeal  is  properly 
served.  And  unless  expressly  provided  by  statute,  the  reason 
which  requires  some  person  other  than  the  party  himself  to 
serve  the  summons,  applies  with  equal  force  to  the  service  of  a 
notice  of  appeal.  Now  tJie  proof  of  service  required  by  sec- 
tion 517,  supra^  is  the  same  as  the  proof  of  service  of  a  sum- 
mons; that  is,  when  made  by  the  oflScer,  his  official  certificate, 
or  when  made  by  some  person  specially  appointed,  or  autlior- 
ized  by  law  to  make  such  service,  his  affidavit  thereof.  Bat 
the  section  nowhere  provides  that  the  party  himself  to  the  ac- 
tion may  serve  the  notice.  On  the  contrary,  it  seems  to  me  a 
proper  construction  of  the  provision  is,  that  the  service  must 
be  made  by  some  person  other  than  the  party  himself.  In  a 
word,  that  the  defendant  is  not  authorized  by  law  to  serve  the 
notice  of  appeal,  and  that  his  affidavit  thereof  of  personal  ser- 
vice is  not  competent  proof  of  service.  The  analogies  of  the 
law  all  tend  in  this  direction,  wiiere  not  changed  by  statute. 

As  before  observed,  a  notice  of  appeal,  like  a  summons,  is 
designed  to  serve  a  similar  purpose — to  give  the  party  served 
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notice,  or  to  require  bim  to  appear,  whereby  jurisdiction  is  ac- 
quired. At  common  law  the  defendant  was  brought  within 
the  power  of  the  court  by  the  service  of  the  brevia  or  orig- 
inal writ ;  but  under  our  system,  the  same  object  is  accomp- 
lished by  service  of  a  summons.  The  summons,  therefore,  al- 
though not  running  iu  the  name  of  the  state,  is  in  the  nature 
of,  and  serves  the  purpose  of,  the  original  process  at  common 
law.  It  is  said  there  is  no  exception  to  the  rule,  that  original 
process  can  never  be  served  by  a  party  to  the  suit  upon  his  ad- 
versary, although  the  rule  is  generally  not  so  strict  with  refer- 
ence to  some  other  notices,  which  are  regarded  as  less  impor- 
tant. (Wade  on  Notice,  Sec.  1296.)  The  reason  of  the  rule 
]<(,  that  it  is  inconsistent  witli  public  policy  and  the  impartial 
administration  of  justice  to  permit  a  party  to  execute  process 
in  his  own  favor.  (^Knott  v.  Jarhoe^  1  Met.  [Ky.]  506 ;  Boy- 
kln\.  Edwards^  21  Ala.  261.)  A>ply  this  reasoning  to  the 
principle  involved  here,  and  it  is  fatal  to  the  notice  of  appeal 
served  by  the  defendant.  Tiiis  point  has  been  expressly  de- 
termined. In  Marion  County  v.  Stawfield  et  al.^S  Iowa,  407, 
Wright,  C.  J.,  said  :  "  An  affidavit  of  one  of  the  defendants 
and  appellants  accompanies  the  notice  of  appeal  to  the  clerk 
and  appellee,  to  the  effect  that  he  served  the  same  by  reading, 
&c.,  on  a  day  named.  It  is  objected,  and  we  think  properly, 
that  such  notice  cannot  be  served  and  the  proof  thereof  made 
by  the  party  appealing.  Appellants  do  not  claim  that  such 
service  would  be  good,  independent  of  the  code.  That  it  is 
not  authorized  by  anything  found  therein  is  evident,  as  we 
think,  from  the  following  sections,*'  &c.  As  all  the  points 
raised  went  to  the  jurisdiction,  we  do  not  think  there  was  any 
waiver,  and  the  judgment  of  the  court  below  must  be  affirmed. 
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J.  F.  BEEZLEY  v.  J.  B.  CROSSEN  et  al. 

OoirraACT — Lease  — Assionmbnt — Advances  —  Attaohmsnt.—Oq  the  Ist 
of  October,  1883  Joseph  Beezley  and  May  L.  Booth  leased  and  de- 
livered to  William  Wigle  a  band  of  sheep  for  the  term  of  three  years. 
It  was  stipulated  in  the  lease  that  Wigle  was  to  keep  and  care  for  the 
sheep,  and  on  the  first  day  of  July  of  each  year  deliver  all  the  wool  shorn 
from  them  to  the  lessors,  who  were  to  sell  the  same,  and  after  defraying 
necessary  expenses,  &c^,  to  pay  to  Wigle  half  the  net  proceeds,  less  any 
sum  they  may  have  advanced  to  him  to  enable  him  to  perform  the  con- 
tract on  his  part ;  the  title  of  the  sheep  during  the  term  to  be  in  the  les- 
sors, and  at  the  end  thereof  the  sheep  and  their  increase  to  be  divided  in 
a  specified  manner,  the  lessors  still  retaining  their  lien  for  any  such  ad- 
vances upon  the  sheep  going  to  Wigle.  On  the  7th  of  March,  1885,  Joseph 
Beezley  assigned  to  Alma  C.  Beezley  "  all  his  right,  title,  and  interest  in 
and  to"  said  sheep,  "  to  have  and  to  hold  the  same,  together  with  all  the 
rents,  issues,  and  profits  thereof,  unto  said  Alma  0.  Beezley,  her  execu- 
tors, administrators  and  assigns  forever  ";  and  on  the  18th  of  March,  1885, 
Alma  G.  assigned  to  the  plaintiff  in  substantially  the  same  words.  A 
creditor  of  Wigle's  levied  an  attachment  upon  his  interest  in  the  wool  for 
1885,  and  after  obtaining  a  judgment,  sold  It  under  execution  issued 
thereon.  The  plaintiff  claims  to  hold  the  interest  of  Wigle  in  said  wool 
for  advances  made  by  Joseph  Beezley  to  William  Wigle,  and  brings  this 
action  against  the  attaching  creditor  and  sheriff  for  a  conversion,  who 
justify  under  said  attachment  proceedings.    Held : 

{U)  That  under  the  lease,  the  lessors  and  lessee  were  tenants  in  common 
of  the  wool,  and  that  Wigle  had  rfuch  an  interest  in  the  wool  in  contro- 
versy as  was  liable  to  attachment  subject  to  the  rights  of  the  lessors  un- 
der the  terms  of  the  lease. 

(2.)  That  the  assignments  from  Joseph  to  Alma  C,  and  from  the  latter  to 
the  plaintiff,  whatever  their  effect  upon  the  rents,  issues,  and  profits  re- 
served to  Joseph  Beezley  in  the  lease,  could  not  affect  May  L.  Booth's 
interest  in  the  lease,  nor  the  Interest  of  Wigle,  and  that  the  mere  sale  by 
Booth  of  her  interest  in  the  sheep  did  not  affect  the  covenants  in  the 
lease. 

(^)  The  assignments  did  not  operate  to  transfer  the  lease,  and  hence  do 
not  include  ur  transfer  the  rights  of  Joseph  Beezley  and  May  L.  Rootli  con- 
cerning advances  under  the  lease,  nor  release  them  from  the  performance 
of  their  covenants  therein.  Nor  would  a  payment  by  Wigle  to  said  as- 
signee extinguish  the  claim  of  said  lessors  for  advances  made  in  accord- 
ance therewith. 

'4.)  To  enable  the  lessors  to  hold  alien  upon  Wigle's  interest  in  the  wool 
for  advances,  they  must  show  that  such  advances  were  made  to  enable 
said  Wigle  "  to  perform  the  contract  on  his  part,  and  not  for  a  purpose 
wholly  foreign  to  the  lease." 

(5.)  That  money  delivered  by  Joseph  Beezley  to  Wigle  before  said  lease 
was  made,  for  the  purpose  of  enabling  Wigle  to  purcb  se  sheep  in  western 
Oregon  is  not  an  '*  advance  "  to  Wigle  within  the  terms  of  said  lease,  to  en- 
able him  to  perform  the  terms  thereof  on  his  part. 
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Wasco  County.  Defendants  appeal.  Keversed,  and  new 
trial  ordered. 

Dufur  &  DufuTy  for  Appellants. 

J,  L,  Storey^  for  Respondent 

Strahan,  J. — The  plaintiff  brings  this  action  against  the 
defendants,  to  recover  damages  for  the  wrongful  and  unlawful 
conversion  of  two  thousand  seven  hundred  and  eighty-seven 
pounds  of  wool,  of  the  value  of  $348.27,  and  eleven  wool  sacks 
of  tbe  value  of  $4.95. 

The  answer  denies  the  material  allegations  of  the  complaint, 
and  then  alleges,  in  substance,  that  at  the  time  of  said  alleged 
conversion  said  property  was  owned  by  one  Wm.  Wigle,  who 
was  indebted  to  the  defendants  White  &  Heisler  in  the  sum 
of  about  $657.39 ;  and  that  on  the  24th  day  of  April,  1885, 
they  duly  commenced  an  action  in  the  circuit  court  of  the 
state  of  Oi-egon  for  Wasco  County  against  said  Wigle,  to  re- 
cover the  same;  that  they  caused  a  writ  of  attachment  to  be 
duly  issued  in  said  action,  and  placed  the  same  in  the  hands  of 
the  defendant  Crossen,  who  was  then  sheriff  of  said  county,  for 
service;  that  said  Crossen,  as  such  sheriff,  executed  said  writ 
by  levying  upon  the  property  alleged  to  have  been  converted ; 
that  such  proceedings  were  thereafter  had  in  said  action  that 
the  plaintiffs  duly  recovered  a  judgment  against  said  Wigle 
for  said  sum  of  $657.39  and  $83.39  costs;  that  execution  duly 
issued  on  said  judgment,  and  was  delivered  to  the  defendant 
Crossen  as  such  sheriff,  and  that  he  duly  applied  said  attached 
property  on  said  execution,  and  that  he  sold  the  same  by  vir- 
tue of  said  execution  at  and  for  the  sum  of  $348.35,  and  that 
this  is  the  same  conversion  mentioned  in  complaint. 

The  reply  denied  the  new  matter  contained  in  the  answer. 
There  was  a  trial,  and  judgment  for  plaintiff,  from  which  this 
appeal  is  taken. 

The  rights  of  the  parties  to  this  action  depend  very  much 
upon  the  proj)cr  construction  of  an  agreement  made  between 
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one  Joseph  Beezley  and  Wm.  Wigle  and  May  L.  Booth  on  the 
Ist  day  of  October,  1883,  which  was  offered  in  evidence  by 
the  .plaintiff  without  objection.     The  substance  of  so  much  of 
that  agreement  as  is  necessary  to  be  noticed,  is  as  follows : 
^^That  the  said  Joseph  Beezley  and  May  L.  Booth  hereby 
agree  to  deliver  to  William  Wigle   in  said  county  of  Wasco, 
on  or  before  the  1st  day  of  October,  1883,  a  certain  band  of 
sheep  numbering  about  1,400,  being  the  same  band  heretofore 
in  the  possession  of  Joseph  Beezley  and  May  L.  Booth,  known 
as  webfoot  sheep  ;  and  that  said  Wigle  shall  retain  the  posses- 
sion and  management  of  the  same  for  the  term  of  three  years 
from  the   date   of   delivery  of  same  to  him     *     *     *     gaid 
Wigle  to  keep  and  properly  care  for  said   sheep  during  said 
time.     *     *     *     He  agrees  that  he  will  shear  said  sheep  every 
year  at  such  times  as  that  the  wool  shorn  from  them  may  be 
delivered  in  the  market  by  the  first  day  of  July  of  the  same 
year ;  and  that  he  will,  at  his  own  expense,  deliver  all  of  the 
wool  shorn   from  them  at  each  shearing  to  the  said  Joseph 
Beezley  and  May  L.  Booth,  at  the  Dalles,  on  or  before  the  first 
day   of  July  next  after  each  shearing ;  and  he  does  further 
agree  that  should  he  at  any  time  fail  to  perform  any  of  the 
stipulations  and  terms  hereinbefore  stated  and  agreed  to  be 
performed  by  him,  the  said  Joseph  Beezley  and  May  L.  Booth 
shall  have  the  right,  at  their  option,  to  take  all  said  sheep  and 
their  increase  into  their  possession ;  and  all  further  right  to 
their  possession  by  the  said  William  Wigle  under  this  agree- 
ment shall  be  thereupon  terminated     *     *     *     and  the  said 
Joseph  Beezley  and  May  L.  Booth  agree  that  each  year,  on 
the  wool  being  delivered  to  them,  as  hereinbefore  provided, 
they  will,  without  unnecessary  delay,  sell  the  same  at  the  best 
price  they  can  obtain  therefor,  and  after  deducting  from  the 
entire  proceeds  any  reasonable  and  necessary  expenses  of  trans- 
I)ortation,  storage,  insurance,  commissions  and  the  like,  which 
they  may  have  paid,  they  will  pay  over  to  the  said  William 
Wigle  one  half  of  the  net  proceeds,  or  remainder  of  such  pro- 
ceeds, less  any  sum  they  may  have  advanced  to  the  said  Wil- 
liam Wigle  or  his  order  to  enable  him  to  perform  this  contract 
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OQ  his  part.  It  is  mutually  agreed  that  the  title  to  said  sheep 
and  their  increase  shall  be  and  remain  vested  in  the  said  Joseph 
Beezley  and  May  L.  Booth  until  the  end  of  the  term  of  three 
years  aforesaid,  at  which  time  there  shall  be  returned  to  them 
out  of  said  sheep  and  their  increase  a  number  equal  to  the 
number  first  delivered  by  them  to  the  said  William  Wigle,  of 
the  same  proportions  in  sex  as  nearly  as  may  be;  and  the  re- 
mainder of  said  sheep  and  their  increase  shall  then  be  divided 
equally  between  the  parties  hereto,  each  taking  as  nearly  as 
may  be  the  same  number  as  the  other  of  each  of  the  different 
classes,  as  to  age  and  sex ;  the  said  Joseph  Beezley  and  May 
L.  Booth  still  retaining  and  having  a  lien  upon  the  said  sheep, 
going  to  said  William  Wigle  upon  each  division  for  any  ad- 
vances made  by  them  to  said  William  Wigle  which  shall  re- 
main unpaid."  There  was  evidence  tending  to  prove  that  May 
L.  Booth  sold  her  interest  in  the  sheep  to  Joseph  Beezley. 

Plaintiff's  counsel  then  offered  in  evidence  a  bill  of  sale  from 
Joseph  Beezley  to  Alma  C.  Beezley,  dated  March  7th,  1885, 
whereby,  in  consideration  of  $14,525  then  paid  to  said  Joseph 
Beezley  by  Alma  C.  Beezley,  he  convoyed  to  her  his  interest 
in  sundry  bands  of  sheep  in  Wasco  County,  Oregon,  including 
the  Wigle  bAnd;  all  of  which  are  fully  described.  The  clause 
in  the  bill  of  sale  which  relates  to  the  Wigle  sheep  is  as  fol- 
lows: *'  And  also  all  my  right,  title  and  interest  in  and  to  that  cer- 
tain band  of  sheep,  numbering  about  one  thousand  head,  now 
in  the  possession  of  William  Wigle,  near  Ten  Mile  Creek,  ia 
said  county  and  state."  Habendum  clause  as  follows  :  "To 
have  and  to  hold  the  same,  together  witli  all  the  rents,  issues  and 
profits  thereof,  unto  the  said  Alma  C.  Beezley,  her  executors, 
administrators  and  assigns,  forever." 

Plaintiff  also,  without  objection,  offered  in  evidence  another 
bill  of  sale,  dated  March  18th,  1885,  whereby,  in  consideration 
of  $17,700,  she  conveyed  to  the  plaintiffs  all  the  property  de- 
scribed in  the  first  bill  of  sale,  and  in  substantially  the  same 
words. 

The  property  in  controversy  is  Wm.  Wigle's  half  of  the  wool 
for  the  year  1885,  or  his  interest  in  it  under  the  lease. 
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The  first  questioa  requiring  our  attention  is,  whether  or  not 
he  had  such  an  interest  in  the  wool  produced  from  these  sheep 
as  would  be  subject  to  attachment  by  his  creditors.  And  this 
depends  upon  the  construction  to  be  given  to  the  lease.  It 
must  be  conceded  at  once  that  no  attaching  creditor  of  Wigle's 
could  acquire  any  other  or  greater  interest  in  said  wool  than  was 
possessed  by  Wigle  himself. 

By  the  terms  of  the  lease,  Wigle  was  to  shear  said  sheep  ev- 
ery year,  at  such  times  as  that  the  wool  shorn  from  them  may 
be  delivered  in  the  market  by  the  1st  day  of  July  of  the  same 
year,  and  that  he  would  at  his  own  expense  deliver  all  the 
wool  shorn  from  them  at  each  shearing  to  the  said  Joseph  Beez- 
ley,  and  May  L.  Booth, at  the  Dalles,  on  or  before  July  Ist,  next 
after  each  shearing.  Said  Joseph  Beezley  and  May  L.  Booth 
agreed  on  their  part  that  on  each  year,  on  the  wool  being  de- 
livered to  them,  as  thereinbefore  provided,  they  would,  with- 
out unnecessary  delay,  sell  the  same  at  the  best  price  they  could 
obtain  therefor;  and,afterdeducting  from  the  entire  proceeds  any 
reasonable  and  necessary  expenses  of  transportation,  storage, 
insurance,  commissions  and  the  like,  which  they  may  have  paid, 
they  would  pay  over  to  the  said  William  Wigle  one  half  of 
the  net  proceeds,  or  remainder  of  such  proceeds,  less  any  sum 
they  may  have  advanced  to  the  said  William  Wigle,  or  his 
order,  to  enable  him  to  perform  this  contract  on  his  part. 

The  Supreme  Court  of  California,  in  Hewlett  v.  Owens^  50 
Cal.  474,  held  that  under  such  a  contract  the  lessor  and  lessee 
of  the  sheep  became  tenants  in  common  of  the  wool,  and  the  de- 
Irvery  of  the  wool  is  merely  a  step  looking  to  a  division  to  be 
had  between  them.  It  would  follow,  therefore,  that  Wigle  had 
such  an  interest  in  the  wool  as  was  liable  to  seizure  under  an 
attachment.  Of  course,  such  seizure  would  have  to  be  subject 
to  the  rights  of  Joseph  Beezley  and  May  L.  Booth,  under  the 
terms  of  the  lease.  They  are  the  source  of  Wigle's  title  to  the 
wool,  and  he,  and  every  person  claiming  under  him  with  notice, 
must  take  his  interest  subject  to  and  encumbered  by  the  terms 
of  the  lease. 

This  statement  of  the  case  renders  it  necessary  for  us  to  de- 
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termine  whether  or  not  the  plaintiff  has  succeeded  to  all  the 
rights  of  Joseph  Beezley  and  May  L.  Booth  under  the  lease, 
and  whether  or  not  he  is  in  a  situation  to  assert  the  rights 
which  they  reserved  to  themselves  by  the  terms  thereof. 

Whatever  interest  in  the  controversy  or  in  the  sheep  the 
plaintiff  has,  is  derived  through  the  bill  of  sale  from  Joseph 
Beezley  to  Alma  C.  Beezley,  and  the  bill  of  sale  from  Alma  C 
to  the  plaintiff.     These  writings  do  not  purport,  on  their  face, 
to  assign  the  lease  under  which   Wigle  received  the  sheep  in 
controversy,  nor  are  they  so  worded  as  by  any  kind  of  construc- 
tion or  intendment  they  could  legally  operate  to  transfer  the 
lease.     They  transfer  the  sheep,  and  if  the  habendum  claut«e 
can  be  allowed  to  extend  or  enlarge  the  granting  clause,  which 
we  doubt  (3  Wjishb.  on  Real  Prop.  374 ;  Manning  v.  Smithy 
6  Conn.  288),  still  that  would  only  include  the  rents,  issues 
and  profits  that  were  reserved  to  Joseph  Beezley  by  the  lease, 
and  it  could  not  affect  May  L.  Booth's  interest,  nor  the  inter- 
est of  William  Wigle.     It  did  not  include  or  transfer  Joseph 
Beezley's  and  May  L.  Booth's  rights  under  the  lease  touching 
advances  ;  nor  did  it  render  the  plaintiff  liable  to  perform  their 
covenants  or  agreements  contained  in  the  lease.     To  put  the 
plaintiff  in  their  shoes  respecting  the  alleged  advances,  would 
require  not  only  a  regular  assignment  of  the  lease  to  him,  but 
also  an  assignment  of  Joseph  Beezley's  account  or  demand  for 
such  advances  ;  so  that  when  any  money  should  be  received  by 
the  plaintiff  in  payment  of  the  advances,  it  would  be  at  once 
applied  to  the  discharge  of  the  same.     The  money  which  the 
plaintiff  seeks  to  recover  in  this  action  is  on  account  of  alleged 
advances  made  under  the  lease  by  Joseph  Beezley  to  Wm. 
Wigle  ;  and  yet  the  plaintiff  shows  no  right  whatever  in  him- 
self to  receive  it.     The  purchase  by  plaintiff  of  Joseph  Beez- 
ley's interest  in  the  sheep,  and  of  the  rents,  issues  and  profits 
thereof,   did  not  operate   to   transfer  to  him  Joseph's   claim 
against  Wigle  for  advances.     And  if  the  plaintiff  should  re- 
cover in  this  action,  the  reception  of  the  money  by  him  would 
not  operate  as  a  payment  to  Joseph  Beezley  upon  his  claim  for 
advances.     His  claim  against  William  Wigle,  on  account  of 
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those  advances,  would  remain  the  same,  without  regard  to  the 
result  of  this  action.  The  same  maj  be  said  of  May  L.  Booth's 
interest  in  the  lease.  The  purchase  of  Maj  L.  Booth's  interest 
did  not,  of  itself,  operate  to  assign  or  transfer  to  Joseph  Beez- 
ley  her  interest  in  the  lease,  or  relieve  her  from  the  perform- 
ance of  her  covenants  and  agreements  therein.  It  follows  that 
the  court  erred  in  the  admission  of  evidence,  and  in  its  charge 
to  the  jury  on  this  subject. 

But  assuming  that  upon  another  trial  the  plaintiff  may  be 
able  to  prove  regular  assignments  of  the  lease,  and  of  Joseph 
Beezley's  demand  or  claim  for  advances  under  the  lease  before 
this  action  was  commenced,  it  may  be  proper  to  indicate  our 
views  as  to  the  proper  construction  of  that  part  of  the  lease 
relating  to  such  advances. 

The  lease,  after  providing  for  the  delivery  of  the  wool  to 
Joseph  Beezley  and  May  L.  Booth,  and  the  sale  thereof  at  the 
best  price  that  could  be  had,  and  for  the  making  of  sundry  de» 
ductions  on  account  of  expenses,  such  as  transportation,  stor- 
age, insurance,  and  the  like,  provides  that  they  should  pay 
over  to  the  said  William  Wiglc  one  half  of  the  net  proceeds, 
or  the  remainder  of  such  proceeds,  less  any  sum  they  may  have 
advanced  to  the  said  William  Wigle  or  his  order,  to  enable 
him  to  perform  this  contract  on  his  part. 

1  think  the  evidence  offered  touching  the  item  of  indebted- 
ness of  f  710  by  Wigle  to  Joseph  Beezley  had  no  tendency 
whatever  to  prove  that  it  was  a  sum  advanced  to  VVigle,  to  en- 
able him  to  perform  the  contract  on  his  part.  That  was  mon- 
ey whicli  was  given  to  Wigle  to  be  used  for  purposes  and  in  a 
way  in  no  manner  provided  for  or  alluded  to  in  the  lease.  The 
facts  that  Beezley  gave  Wigle  money  with  directions  to  pro- 
ceed to  the  Willamette  Valley  and  there  invest  it  in  sheep,  and 
that  Wigle  upon  his  return  was  short  $710  and  gave  his  note 
for  it,  are  entirely  foreign  to  the  lease,  and  do  not  appear  to 
be  in  any  manner  connected  therewith.  In  any  event,  the 
writing  is  silent  on  the  subject,  and  I  think,  to  bring  the  claim 
within  the  description  of  advances  that  are  contemplated  by 
the  lease,  it  ought  to  appear  that  they  were  made  to  enable 
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William  Wigle  to  perform  the  contract  on  hia  part  In  other 
words,  it  ought  to  be  made  to  appear  that  it  was  to  enable 
Wigle  to  perform  some  act,  or  to  discharge  some  duty,  which 
was  enjoined  upon  him  by  the  terms  of  the  contract.  This 
seems  to  be  the  rule  which  the  contract  itself  prescribes  for 
determining  the  question,  and  we  only  apply  it  to  the  facts  as 
they  appear.  No  doubt  the  parties  might  have  made  their 
contract  more  comprehensive  in  its  terms ;  but  here  the  rights 
of  third  parties  have  intervened,  and  we  must  give  the  contract 
effect  according  to  the  language  which  the  parties  have  used. 
We  have  no  right  to  enlarge  its  terms,  so  as  to  make  it  include 
matters  that  are  excluded  by  the  natural  and  fair  import  of 
the  language,  nor  to  embrace  or  include  subjects  which  the 
words  in  the  writing  do  not  include. 

The  other  advances  which  were  referred  to  in  the  evidence, 
except  the  $710,  seem  to  be  within  the  terms  of  the  contract; 
but  they  were  more  than  discharged  and  paid  by  the  item  of 
$298,  which  Joseph  Beezley  received  of  Wigle,.and.  for  which 
credit  is  duly  given. 

I  do  not  deem  it  necessary  to  enter  into  a  more  particular  or 
minute  discussion  of  the  appellant's  assignments  of  error.  What 
has  already  been  said  disposes  of  the  case. 

The  judgment  is  therefore  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


[Filed  February  8,  1887.] 

inso     BANIEL  SUMMERS  v.  G.  W.  UARRINGTON  et  au 


Appeal  aud  Rbvibw— Not  Gonoubrbivt  Rkxjedibb.— Appeal  and  review 
under  the  code  are  uot  concurrent  remedies.  Where  a  party  to  an  action 
in  a  justice's  court  has  a  right  of  appeal  from  a  judgment  rendered  against 
him  therein,  he  cannot,  after  suffering  such  right  to  expire  by  lapae  of  time» 
avail  himself  of  the  proceeding  of  review. 

Morrow  County.    Defendants    appeal.     Reversed,  and 
writ  of  review  dismissed. 

Ramsey  &  Bingham^  for  Appellants. 
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A>  S.  Bennettj  for  Respondent. 

By  the  Couet. — ^The  appellants,  a.8  sheriff  and  deputy  sher- 
iff of  Morrow  County,  levied  upon  certain  personal  property 
under  an  execution  against  one  Phillips.  The  respondent 
claimed  the  property,  and  a  trial  of  his  right  was  had  before  a 
sheriff's  jury,  resulting  in  a  verdict  in  his  favor.  The  plaintiff 
in  the  execution  then  gave  an  undertaking  of  idemnity,  provid- 
ed for  in  Sec.  28G,  Civil  Code,  and  the  sheriff  retained  the 
property.  The  respondent  thereupon  brought  an  action  in  the 
justice's  court  to  recover  the  possession  of  the  property,  in 
which  judgment  was  rendered  against  him,  Jan.  10,  1885.  On 
August  21,  following,  respondent  sued  out  a  writ  of  review  in 
said  cause,  which  is  the  case  now  before  this  court. 

Upon  the  foregoing  facts,  the  case  is  within  the  rule  laid 
down  in  Ramsey  v.  Pettingill^  decided  at  this  term,  in  which 
it  was  held  that  appeal  and  review  were  not  concurrent  reme- 
dies. The  respondent  had  a  right  of  appeal  from  the  judg- 
ment rendered  against  him  in  the  justice's  court,  had  he  seen 
fit  to  do  so.  Failing  to  exercise  that  right,  he  cannot,  after  it 
has  expired,  avail  himself  of  the  proceeding  by  review. 

The  judgment  must  be  reversed,  and  the  case  remanded, 
with  directions  to  dismiss  the  writ. 


[FUed  February  19, 1887-  ]  |"ii~48i 


SAMUEL  HUGHES,  Adm'b.,  v.  EUNICE  and  N.  J. 
WALKER. 

FoBMBB  AixJUDicATiON— NoNsurr.— When  It  appears  from  the  record  of  a 
proceeding  that  the  court  never  considered  the  merits  of  the  contro- 
versy, nor  rendered  any  judgment  afFectlng  the  same,  but  simply  dis- 
missed the  plaintiff's  action,  without  trial  and  without  evidence,  such 
judgment  of  dismissal  does  not  support  a  plea  of  former  adjudication  It 
is  a  mere  nonsuit. 

Patksnt. — The  evidence  reviewed,  and  found  to  establish  the  defense  of 
part  payment. 

XIV.  OBJBa.-31, 
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Washington  County.  Plaintiff  appeals.  Decree  modi- 
fied. 

Thomas  JET.  Tongue,  for  Appellant. 

T  B.  Handly  and  S.  B.  Haston^  for  Respondents. 

Sir  AH  AN,  J. — ^The  plaintiff  brings  this  suit  as  administrator 
of  Lucy  Davis,  deceased.  Its  object  is  to  foreclose  a  mortgage 
made  by  the  defendant  Eunice  Walker,  formerly  Eunice  Brock. 
The  amount  claimed  is  $700,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum,  from  the  4th  day  of  April,  1882. 
After  the  making  of  said  note  and  mortgage,  said  Eunice  in- 
termarried with  her  codefendant,  N.  J.  Walker.  The  com- 
plaint is  in  the  usual  form  in  such  cases. 

The  answer  denies  the  material  allegations  of  the  complaint, 
except  the  execution  of  the  note  and  mortgage. 

The  answer  then  alleges,  by  way  of  a  separate  (^efense,  that 
said  Eunice,  in  the  lifetime  of  said  Lucy  Davis,  paid  said  prom- 
issory note  by  furnishing  board,  and  lodging,  and  washing  for 
the  said  Lucy,  of  the  reasonable  value  of  $752.00,  and  flour 
and  fuel  of  the  reasonable  value  of  $3.23;  for  all  of  which  said 
intestate  undertook  and  agreed  to  pay  by  cancelling  said  note 
and  mortgage;  and  that  thereby  the  same  was  fully  paid  and 
satisfied.  For  a  further  and  separate  defense,  the  answer  al- 
leges a  former  adjudication  in  the  county  court  of  Washington 
County,  between  the  said  Eunice  and  the  present  plaintiff,  as 
administrator  of  the  estate  of  Lucy  Davis,  deceased,  wherein 
the  same  matter  as  to  the  said  promissory  note  was  determined 
that  is  presented  by  this  record. 

The  reply  denied  the  new  matter  contained  in  the  answer. 

Upon  the  argument,  appellant's  counsel  insisted  upon  the 
plea  of  former  adjudication  as  a  complete  defense  in  this  suit, 
and  if  the  judgment  of  the  county  court  of  Washington  County 
were  a  judgment  upon  the  merits  of  the  controversy — it  being 
between  the  same  parties,  in  the  same  capacity,  and  litigating 
partly  for  the  same  thing  (Civil  Code,  Sec.  723) — they  would 
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doubtless  be  correct.  But  the  judgment  was  not  upon  the  mer- 
its. It  was  in  the  nature  of  a  nonsuit,  involuntary,  it  is  true ; 
but  it  is  manifest  from  the  record,  that  the  county  court  never 
considered  the  merits  of  the  controversy,  or  rendered  any  judg- 
ment affecting  the  same.  It  simply  dismissed  the  plaintiff's 
action,  without  trial  and  without  evidence^  In  such  case,  the 
judgment  is  not  a  bar.  (Freeman  on  Judgments,  Sec.  261.)  It 
was  held  in  Fisk  v.  Parker ^  14  La.  Ann.  491,  that  a  judgment 
of  dismissal  is  nothing  more  than  one  of  nonsuit,  and  cannot 
support  the  plea  of  rea  adjudicata  as  to  any  of  the  matters  at 
issue. 

The  next  question  demanding  our  attention  is  on  the  fact 
arising  upon  the  defendant's  plea  of  payment.  The  general 
facts  surrounding  this  case,  and  which  appear  in  evidence,  are 
of  such  a  nature  as  to  incline  a  court  of  equity  to  give  full 
effect  to  the  defense  of  payment  sought  to  be  established,  so 
far  as  there  is  any  evidence  to  support  it.  The  only  direct  evi- 
dence there  is  in  the  record  on  that  subject  tends  very  strongly 
to  support  this  defense,  while  there  is  but  little  to  countervail 
it.  Much  that  is  relied  upon  by  the  plaintiff  to  rebut  the  de- 
fense is  too  remote  to  be  considered. 

The  facts  and  circumstances  offered  in  evidence  by  the  de- 
fendant, tend  to  show  that  Lucy  Davis  did  not  intend  that  this 
note  and  mortgage  should  be  enforced  against  this  defendant 
for  any  sura  that  appeared  to  be  due  them  at  the  time  of  her 
death  ;  but,  on  the  contrary,  that  the  same  should  then  be  can- 
celled. Lucy  Davis,  it  appears,  was  an  aged  lady,  and  the 
mother  of  Mrs.  Henderson  and  the  defendant  Eunice  Walker, 
who  were  her  only  children  ;  that,  at  some  time  prior  to  1880, 
she  gave  Mrs.  Henderson  a  considerable  quantity  of  property, 
witli  the  understanding  that  she  would  thereafter  make  her 
home  with  Mrs.  Henderson ;  that  after  some  time  had  elapsed 
she  became  dissatisfied  with  her  home  at  Mrs.  Henderson'cii, 
and  changed  to  Mrs.  Brock's,  now  Mrs.  "Walker's.  This  was 
something  over  a  year  before  the  note  and  mortgage  sued  on 
were  made.  It  also  appears  that  at  the  time  of  the  making  of 
said  note  and  mortgage  the  parlies  had  some  kind  of  an  ac- 
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countiag,  though,  so  far  as  the  evidence  goes,  it  does  not  appear 
to  have  been  a  full  accounting  or  settlement.  None  of  the 
witnesses  who  were  present  are  able  to  give  the  items  which 
entered  into  said  accounting,  and  one  of  them  thinks  the  item 
of  board  up  to  that  date  did  not  enter  into  it ;  but  the  fact  that 
the  note  and  mortgage  were  executed,  in  the  absence  of  clear 
and  satisfactory  proof  to  the  contrary,  must  be  taken  as  an  ad- 
mission by  the  maker  that  the  amount  of  money  therein  spec- 
ified was  then  due,  and  that  all  antecedent  transactions  be- 
tween the  parties  were  thereby  closed  and  settled.  It  thus  ap- 
pears, inferentially  only,  that  Mrs.  Walker  received  compensa- 
tion for  the  board  and  lodging  of  Mrs.  Davis  up  to  that  time. 
It  also  appears  that  during  the  time  Mrs.  Davis  resided  with 
Mrs.  Walker,  then  Mrs.  Brock,  she  employed  Mr.  J.  Gaston  to 
draw  her  will,  and  instructed  him  fully  touching  the  note  and 
mortgage  sued  on ;  and  to  the  effect  that  Mrs.  Brock  was  then 
paying  the  note  by  boarding  Mrs.  Davis,  and  that  at  her  death 
the  note  was  to  be  given  up  and  the  mortgage  cancelled  ;  that 
said  will  was  prepared  agreeably  to  said  instructions,  and  duly 
executed ;  that  thereafter  Mrs.  Henderson,  learning  of  the  ex- 
ecution of  said  will,  visited  her  mother,  and  in  the  language  of 
Mrs.  H.  to  a  witness,  she  compelled  her  mother  to  destroy  her 
will. 

The  evidence  does  not  enable  us  to  fix  the  amount  which  the 
defendant  ought  to  be  allowed,  by  way  of  payment  on  said 
note,  with  perfect  exactitude  or  with  entire  certainty  ;  but  af- 
ter a  careful  review  of  the  evidence,  we  have  reached  the  con- 
clusion that  there  is  now  due  thereon  the  sum  of  $244,  and 
that  a  reasonable  attorney's  fee  is  975,  for  which  sums  a  de- 
cree of  foreclosure  will  be  entered.  The  appellant  will  recov- 
er costs  in  this  court. 
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[Filed  February  19, 1887.] 

A.  TYLER  V.  TRUSTEES  OP  TUALATIN  ACADEMY 
AND  PACIFIC  UNIVERSITY,  and  J.  iT  ELLIS. 

GuABAHTY— Sevebal  LIABILITY— Joindeb  OP  Pabties.— In  a  contract  of 
guaranty,  the  liability  of  the  principal  and  that  of  the  grantor  are  several, 
and  they  cannot  be  joined  as  parties  in  the  same  action. 

Same— £lection.~W here,  upon  the  trial  of  an  action,  it  appears  that  several 
defendants  have  been  improperly  joined,  if  the  evidence  shows  a  cause  of 
action  against  each,  it  is  the  duty  of  the  plaintiff,  before  the  case  is  sub- 
mitted to  the  jury,  to  elect  which  he  will  proceed  against;  else  he  can  re- 
cover against  neither,  and  a  nonsuit  may  be  granted. 

Bams— Costs.— In  an  action  against  two  or  more  defendants  who  do  not  sever 
in  their  defence,  but  one  bill  of  coats  can  be  allowed  under  Section  541  of 
the  civil  code. 

Same— Cause  Sufpiciext  poe  Juby—Cobpobations— Implied  Oontbact— 
Ratification.— In  an  action  against  a  college  corporation  for  services 
raodered  by  the  plaintiff  as  military  instructor,  where  the  evidence  showed 
that  the  plaintiff  had  performed  the  services  alleged  ;  that  the  corporation 
had  received  the  benefit  thereof ;  that  the  fact  that  such  instruction  was 
furnished  was  prominently  mentioned  in  the  official  catalogue  as  an  at- 
traction to  students;  wiih  other  similar  facts  tending  to  show  knowledge 
and  acquiescence  on  the  part  of  the  trustees  of  the  institution,  in  the  em- 
ployment of  the  plaintiff,  though  the  only  express  contract  therefor  was 
made  by  one  whose  authority  was  denied,  tliese  facts  tend  to  show  such 
knowledge  and  acquiescence  on  the  part  of  the  proper  authorities  of  the 
corporation,  as  to  entitle  the  cause  to  be  submitted  to  the  jury  ;  and  a 
nonsuit  was  therefore  erroneous.  A  corporation  cannot,  any  more  than  an 
individual,  avail  itself  of  the  labor  of  a  party,  and  then  screen  itself  from 
responsibility,  upon  the  plea  that  it  never  passed  an  ordinance  on  the  sub- 
ject. 
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Washington  County. 
new  trial  ordered. 


PlaintifE  appeals.     Eeversed,  and 


JS.  B' Huston  and  A.  S.  Bennett^  for  Appellant 

Thomas  11.  Tongue^  for  Respondents. 

Thater,  J. — The  appellant  commenced  an  action  in  the 
circuit  court  for  Washington  County  against  the  respondents, 
to  recover  the  sum  of  six  hundred  dollars ;  three  hundred 
thereof  against  the  trustee*^  of  the  academy  and  university, 
and  the  other  three  hundred  acrainst  said  Ellis.  He  alleged  in 
his  complaint  in  said  action  that  the  former  was  a  body  cor- 
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porate  under  the  laws  of  the  state,  doing  business  as  such  at 
Forest  Grove  and  elsewhere  in  Oregon ;  that  during  the  col- 
lege year  of  sjgid  corporation,  from  September  3,  1884,  to  June 
3,  1885,  at  the  instance  and  request  of  the  respondents,  and  for 
the  use  and  benefit  of  said  corporation,  he  performed  services 
as  instructor  in  military  science  and  tactics  in  the  Pacific 
University  and  Tualatin  Academy,  and  that  said  services  were 
worth  $700 ;  that  said  sum  became  due  and  payable  on 
and  before  June  8,  1885,  but  had  not  been  paid  or  any 
part  of  it,  excepting  the  sum  of  $100  paid  thereon  about 
August,  1885 ;  that  the  respondent  Ellis,  about  August  SO, 
1884,  for  a  valuable  consideration,  guaranteed  the  payment 
of  $400  of  the  said  indebtedness;  that  he  agreed .  with  the 
appellant  that  if  the  appellant  would  render  said  services  .he 
would  guarantee  him  said  $400  thereof,  and  would  assist  in 
obtaining  the  other  $300 ;  and  that  the  services  were  performed 
in  consideration  of  the  request  of  the  said  corporation  and  of 
the  guaranty  of  the  said  Ellis. 

The  respondents  interposed  an  answer,  in  which  they  denied 
all  the  material  allegations  of  the  complaint,  except  the  incor- 
poration of  the  academy  and  university.  The  respondents  also 
set  out  special  facts  in  the  answer,  which  were  denied  in  a  re- 
ply filed  by  the  appellant,  and  which  facts  were  termed  by  the 
parties  "  new  matter  "  ;  but  they  only  constituted  a  traverse, 
and  were  redundant.  In  this  shape  the  case  came  on  for  trial 
before  said  circuit  court  and  a  jury  duly  impanelled  to  try  the 
same. 

It  appears  from  the  bill  of  exceptions  that  the  appellant 
called  A.  Hinman  as  a  witness,  who  testified,  in  substance,  that 
he  was  the  president  of  the  board  of  trustees  of  the  institution 
known  as  the  Tualatin  Academy  and  Pacific  University  ;  that  he 
had  been  a  member  of  such  board  since  its  organization,  about 
twenty-five  years;  that  it  was  incorporated  under  an  act  of  the 
Territorial  Legislature  of  Oregon.  The  witness  then  named 
the  other  trustees,  consisting  of  some  ten  in  all,  who  resided  in 
different  parts  of  the  state,  except  one  who  resided  in  Washing- 
ton Territory.     The  president,  and  one  other  of  the  trustees. 
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resided  at  said  Forest  Grove.  Stated  that  there  was  a  finance 
committee  consisting  of  the  respondent  Ellis,  Rev.  Horace  Ly- 
man, who  is  one  of  the  trustees,  and  himself;  that  the  school 
usually  had  a  president  who  was  ex  officio  a  member  of  the  board 
of  trustees ;  but  that  during  the  time  mentioned  in  the  com- 
plaint it  had  none,  except  that  said  Ellis  acted  as  vice  president 
of  the  faculty  during  that  time,  but  did  not  act  as  a  member  of 
the  board  of  trustees ;  that  the  board  of  trustees  were  not 
authorized  or  empowered  to  employ  any  teacher  for  the  school, 
unless  the  board  by  resolution  authorized  some  person  or  com- 
mittee to  do  so;  the  resolution  would  be  in  writing,  and  be  re- 
corded in* the  minutes  of  the  board  ;  that  all  proceedings  of  tlie 
board  were  reduced  to  writing  and  recorded  in  the  minutes; 
that  the  board  had  sometimes  in  this  way  authorized  persons 
and  committees  to  employ  teachers,  and  that  they  might  at 
some  time  have  authorized  the  president  of  the  school  or  fac- 
ulty to  employ  a  teacher,  though  the  witness  could  not  remem- 
ber that  it  had  done  so  in  either  case ;  that  the  finance  com- 
mittee had  charge  of  the  advertising — a  sum  was  set  apart  by 
the  board  for  that  purpose  ;  that  the  board  met  annually  at  the 
close  of  the  school  year  in  June ;  that  catalogues  were  pre- 
pared and  issued  by  the  faculty  by  authority  of  the  board; 
that  they  were  usually  issued  about  August  of  each  year;^ 
that  they  were  not  seen  by  the  board  before  being  issued;  tliat 
the  board  took  no  action  upon  the  catalogues  except  to  pay  the 
bills  therefor,  as  they  could  not  come  before  the  board  as  a 
board  until  the  June  following  their  publication. 

The  catalogues  were  then  given  in  evidence ;  they  bore  date 
respectively  1884, 1885  ;  were  similar  in  their  style  ;  contained 
the  names  of  the  members  of  the  board  of  trustees,  including 
that  of  the  respondent  Ellis  as  a  member  ex  officio^  the  officers 
of  the  corporation,  the  names  of  the  members  of  the  finance 
committee,  which  al^o  included  that  of  said  respondent,  the 
members  of  the  faculty,  commencing  with  that  of  said  re- 
spondent Ellis,  as  vice-president,  and  including  the  name  of 
the  api>ellant  as  teacher  of  military  science  and  tactics.  They 
also  contained  the  usual  matter  publisfhcd  in  catalogues  of  lit- 
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erary  and  scientific  institutions.  In  tbe  body  of  each  of  the 
catalogues  was  contained  the  following:  ^Military  instruc- 
tions twice  a  week.  The  young  gentlemen,  under  a  good  in** 
structor,  have  opportunity  to  drill  in  both  infantry  and  artil- 
lery tactics,  as  adopted  by  the  war  department.  This  is  the 
only  military  school  in  the  entire  Northwest.  It  has  two  ob- 
jects: first,  to  promote  health  and  grace  of  movement;  and 
second,  to  prepare  young  men  for  the  emergency  of  war." 

The  witness  was  then  shown  a  printed  circular,  and  testified 
that  it  was  prepared  by  the  respondent  Ellis  and  presented  to 
him,  and  that  he  approved  it;  that  it  was  published  about 
September,  1884,  and  the  finance  committee  paid  for  its  pub* 
lication  out  of  the  funds  allowed  them  and  set  apart  for  their 
use  in  advertising  by  the  board  of  trustees;  that  it  never 
came  before  the  board  for  action  by  them.  It  contained  upon 
its  title  page  as  a  heading  the  words  :  "  Forward  " ;  *'  Pacific 
University,  Forest  Grove,  Oregon  ** ;  "  Announcement  for 
1884";  *«New  Features";  "Ladies' Hall  and  Ladies'  De- 
partment in  connection  therewith";  "  Music  and  Art  Instruc- 
tion Given  in  all  branches  "  ;  "  Military  School ;  the  only  one 
in  the  Pacific  Northwest"  ;  and  also  other  matters  not  mate- 
rial to  the  case.  In  the  body  of  the  circular  was  contained 
the  same  notice  as  to  military  instructions  as  that  contained 
in  the  catalogues.  The  appellant's  counsel  then  offered  the 
said  circular  in  evidence.  The  respondents'  counsel  objected 
to  its  admission,  upon  the  grounds  that  it  was  immaterial  and 
irrelevant,  and  did  not  tend  to  prove  any  employment  by  re- 
spondents. The  court  sustained  the  objection,  and  the  appel- 
lant's counnel  saved  an  exception  to  the  ruling. 

The  witness  further  stated  that  at  the  time  the  circular  was 
issued  he  knew,  and  the  board  knew,  that  the  appellant  had 
acted  as  military  instructor  to  the  students  the  previous  year ; 
that  he  had  made  no  charge  for  such  services ;  but  that  the 
board  had  given  the  tuition  of  his  daughter  for  that  year,  and 
passed  a  vote  of  thanks  to  him ;  that  the  board  did  not  pre* 
scribe  military  instructions  to  students,  nor  make  or  receive  any 
charge  for  the  same ;  and  always  declined  to  become  responsi- 
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ble  for  any  expense  attending  it ;  that  the  board,  at  its  annual 
meeting  in  June,  1885,  at  the  close  of  the  school  year,  at  the 
request  of  the  respondent  Ellis,  voted  to  pay  the  appellant 
f  100,  and  paid  him  that  sum ;  that  he  thanked  witness,  and  said 
that  the  trustees  had  acted  like  gentlemen,  and  that  he  had  no 
claim  upon  them;  that  the  teachers  of  the  institution  were  paid 
quarterly,  and  that  the  appellant  never  presented  any  bill  to 
the  trustees  at  any  time,  or  asked  any  pay  from  them  ;  that  the 
commencement  of  the  action  was  the  first  knowledge  they  had 
of  his  claim  against  them. 

The  appellant  testified  as  a  witness  in  his  own  behalf ;  stated 
that  he  had  been  an  officer  in  the  army  during  the  war,  and 
had  had  experience  in  drilling  men  ;  that  during  the  school  year 
of  1884  and  1885  he  drilled  the  students,  or  such  as  chose  to 
attend,  in  military  tactics ;  that  he  organized  them  into  compa- 
nies and  battalions,  and  drilled  them  one  hour  each  day,  of  two 
days  in  each  week;  and  that  he  spent  some  time,  perhaps  fif- 
teen minutes  a  day,  in  reading  military  science  in  preparing 
himself  for  the  duties  of  the  position.  That  he  had  charge  of 
150  stand  of  small  arms  and  two  small  cannon  and  cleaned  and 
cared  for  them  as  a  part  of  his  duties. 

The  respondents'  counsel  moved  to  strike  out  the  evidence 
in  regard  to  the  small  arms  and  cannon,  upon  the  grounds  that 
there  were  no  allegations  in  the  pleadings  authorizing  such 
proof;  which  motion  the  court  granted,  and  the  appellant's 
counsel  excepted  to  the  ruling.  The  appellant  then  asked  leave 
to  amend  his  complaint  so  as  to  include  such  allegations,  but 
the  court  refused  to  permit  it. 

The  appellant  testified  that  his  services  as  such  instructor 
were  reasonably  worth  $700.  He  also  testified  that  during  the 
vacation  of  1884  the  respondent.  Prof.  Ellis,  who  was  the  act- 
ing president  of  the  faculty,  came  to  him  and  asSed  him  to 
continue  his  services  as  such  military  instructor  another  year ; 
that  the  appellant  told  him  that  he  could  not  unless  paid  for 
Ilia  Hcrvices,  and  that  he  should  want  f  700  for  the  year.  Prof. 
Ellis  told  him  that  the  board  would  not  pay  that,  and  asked 
appellant  to  permit  him  to  submit  appellant's  proposition  to  the 
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board  at  its  next  meeting,  which  the  latter  agreed  to  do ;  tliat 
in  August  he  received  a  catalogue  of  the  institution,  with  his 
name  in  it  as  military  instructor,  and  that  a  few  days  after 
Prof.  Ellis  came  to  his  house  and  said  that  it  was  all  right ; 
appellant  asked  hira  if  it  was  arranged,  and  he  said :  ^^  We'll 
guarantee  you  $400,  and  I'll  take  my  chances  on  raising  the 
balance  of  flJOO  by  subscription,*'  and  asked  appellant  to  at- 
tend the  next  meeting  of  the  faculty,  which  he  did,  and  sub- 
mitted some  rules  to  govern  the  drill,  and  the  faculty  adopted 
them.  The  appellant  claimed  in  his  testimony  that  he  perform- 
ed the  duties  of  military  instructor  at  the  institution  ;  that  the 
president.  Prof.  Horace  Lyman,  the  other  resident  trustee,  and 
Prof.  Ellis,  often  observed  him  in  the  discharge  of  his  duties  as 
such  instructor. 

The  aijpellant  was  corroborated  substantially,  by  the  testi- 
mony of  his  wife,  who  was  a  witness  in  the  case  for  him,  as  to 
the  conversation  he  had  with  Prof.  Ellis  when  the  latter  came 
to  his  house;  and  he  attempted  to  introduce  in  evidence  a  reso- 
lution of  the  board  of  trustees  of  the  corporation,  to  the  effect 
that  the  treasurer  of  the  board  was  authorized  to  pay  him  $100 
for  his  services;  but  the  evidence  was  objected  to  by  the  respond- 
ents' counsel  and  ruled  out  by  the  court,  and  an  exception  takea 
to  the  ruling. 

The  court  also  ruled  out  the  testimony  offered  by  the  appel- 
lant in  regard  to  Prof.  Ellis  guaranteeing  him  any  pay  for  liia 
services,  and  upon  motion  of  the  respondents'  counsel  granted 
a  nonsuit,  upon  the  grounds  that  the  appellant  had  failed  to 
prove  a  case  sufficient  to  be  submitted  to  the  jury. 

From  the  judgment  of  nonsuit  the  appeal  herein  is  taken,  and 
the  several  exceptions  herein  mentioned  assigned  as  grounds  of 
error.  The  nonsuit  as  to  the  respondent  Ellis  was  clearly  pro[)- 
er.  There  was  evidently  no  cause  of  action  made  out  against 
him,  and  he  should  not  have  been  joined  with  the  corporation. 
If  he  had  entered  into  a  valid  guaranty  to  pay  the  appellant, 
his  liability  and  that  of  the  corporation  would  only  have  been 
several. 

But  I  do  not  think  the  appellant  should  have  been  nonsuited 
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ad  to  the  corporation  respondent.     It  seems  to  me  that  the  evi- 
dence tended  to  show  a  cause  of  action  against  it  sufficient  to 
be  submitted  to  the  jury.     He  showed  that  he  had  performed 
services ;  that  the  corporation  had  the  benefit  of  them,  and  its 
officers  should  have  known  that  he  expected  to  be  paid  there 
for.     The  trustees  of  the  institution  had  no  right  to  shield  the 
corporation  from  liability,  on  account  of  their  ignorance  as  to 
his  expectation  of  receiving  compensation.     They  authorized 
the  faculty  to  issue  catalogues,  and  should  have  known  what 
they  contained.     The   appellant  was  advertised  in    the  cata- 
logues of  1884,  1885,  as  "  teacher  of  military  science  and  tac- 
tics,'* and  whether  the  board  ever  saw  said  catalogues  or  not, 
it  is  chargeable  with  notice  of  their  contents ;  they  were  issued 
by  its  authority,  and  the  corporation  had  the  benefit  of  his  ser- 
vices.   The  act  of  the  faculty  in  that  matter  was  the  act  of  the 
board.     It  said  to  the  world,  as  an  inducement  to  patronize  its 
institution,  that  the  young  gentlemen,  under  a  good  instructor, 
have  an  opportunity  to  drill  in  both  infantry  and  artillery  tac-  * 
tics,  as  adopted  by  the  war  department.     It  was  a  benefit  and 
advantage  to  the  institution,  and  the  evidence  tends  to  prove 
that  the  appellant  was  induced  to  perform  the  service  by  an 
assurance  from  one  of  its  principal  officers  that  he  should  be 
paid  therefor  ;  and  because  the  board  did  not  adopt  a  formal 
resolution  authorizing  his  employment  did  not  prevent  a  liabil- 
ity from  attaching  to  the  corporation. 

Judge  Fields  said  correctly,  in  Gas  Co.  v.  San  FranciscOy 
9  Cal.  469,  470,  when  he  said  that  the  position  that  a  munici- 
pal corporation  could  incur  no  liabilities  otherwise  than  by  or- 
dinance was  not  in  its  full  extent  tenable :  that  under  some  cir- 
cumstances a  municipal  corporation  might  become  liable  by 
implication ;  that  ^^  the  obligation  to  do  justice  rests  equally 
upon  it  as  upon  an  individual.  It  cannot  avail  itself  of  the 
j)roperty  or  labor  of  a  party,  and  screen  itself  from  responsi- 
bility under  the  plea  that  it  never  passed  an  ordinance  on  the 
subject.  As  against  individuals,  the  law  implies  a  promise  to 
pay  in  such  cases,  and  the  implication  extends  equally  against 
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corporations.     This  is  as  well  established  by  the  authorities  as 
any  principle  of  law  can  be." 

The  doctrine  declared  by  that  learned  judge  is  not  in  oppo- 
sition to  the  principle  that  in  order  to  bind  a  corporation  by 
contract,  it  must  be  entered  into  under  corporate  authority. 
That  may  be  absolutely  true,  and  there  still  be  cases  in  which 
the  law  will  raise  a  promise  on  the  part  of  the  corporation. 
Prof.  Ellis  may  not  have  been  empowered  to  enter  into  a  6|ie- 
cial  contract  upon  the  part  of  the  corporation,  so  as  to  have  obli- 
gated it  to  perform  such  contract,  without  a  ratification  upon 
the  part  of  the  board  in  express  terms ;  but  he  still  was  in  a 
situation  to  do  many  things  that  would  create  a  liability  upon 
an  implied  assent  of  that  body.  He  no  doubt  regarded  it  as 
advantageous  to  the  institution  to  have  Captain  Tyler  continue 
as  instructor  in  military  science  and  tactics,  and  thereby  in- 
duced liim  to  do  so.  The  board  made  no  dissent.  It  recoff- 
nized  his  employment,  when  it  authorized  the  payment  of  the 
9100.  In  an  institution  of  that  character,  very  much  of  the 
business  pertaining  to  its  conduct  and  management  must,  of 
necessity,  be  entrusted  to  its  executive  committee.  The  mem- 
bers of  the  board  doubtless  thought  that  the  appellant  wouhl 
be  satisfied  with  the  hundred  dollars  as  a  compensation  for  his 
services.  He  had  performed  the  same  service  previously  al- 
most gratituously,  but  that  was  his  own  affair.  He  had  the 
right  to  claim  quantum  meruit^  and  the  jury  should  have  been 
allowed  to  fix  the  amount,  in  view  of  all  the  facts. 

It  is  unfortunate,  no  doubt,  that  a  law-suit  should  have 
grown  out  of  the  affair ;  but  as  it  has,  there  is  no  other  way 
than  to  allow  a  full  hearing.  The  proof  in  regard  to  the  cir- 
cular, the  cleaning  and  caring  for  the  arms,  and  the  action  of 
the  board  in  authorizing  the  payment  of  the  $100,  was  clearly 
competent.  The  caring  for  the  arras  was  incidental  to  the  ser- 
vice, and  not  required  to  be  alleged.  The  drilling  required 
the  use  of  arms  and  the  keeping  them  in  order.  The  counsel 
for  respondents  contended  t!iat  they  were  entitled  to  have  the 
appellant  nonsuited  at  the  trial,  for  a  misjoinder  of  the  r©- 
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Bpondents  as  defendttnts.  If  the  evidence  had  shown  a  cause 
of  action  against  each  of  the  respondents,  it  would^  have  been 
the  duty  of  appellant's  counsel  to  have  elected  as  to  which  of 
the  parties  he  would  claim  against,  before  the  cause  was  sub- 
n)itted  to  the  jury;  otherwise  he  could  not  recover  against 
either.  And  by  failing  to  make  such  an  election,  where  the 
liability  against  defendants  is  only  several,  the  court  might,  I 
think,  iA*operly  grant  a  nonsuit ;  but  the  motion  for  the  non- 
suit was  not  made  upon  that  ground,  and  the  respondents' 
counsel  should  not  be  allowed  to  take  advantage  of  that  mat- 
ter in  this  court,  when  he  failed  to  raise  the  question  in  the 
circuit  court. 

The  appellant  also  appealed  from  a  part  of  the  judgment 
entered  upon  the  order  granting  a  nonsuit,  wherein  it  is  ad- 
judged that  the  defendants,  and  each  of  them,  recover  of 
and  from  the  plaintiff  their  and  each  of  their  costs  and  dis- 
bursements in  this  action.  I  should,  however,  have  regarded 
the  entry  as  merely  superfluous,  had  not  pur  attention  been 
called  to  the  fact  that  costs  had  been  taxed  in  favor  of  each 
of  the  respondents  in  the  court  below.  The  judgment  seems 
to  have  been  entered  in  that  form  intentionally,  and  is  preju- 
dicial to  the  appellant.  The  respondents  were  only  entitled  to 
one  bill  of  costs.  They  did  not  sever  in  their  defenses,  as  pro- 
vided in  section  541  civil  code,  and  costs  could  not  therefore  be 
allowed  to  each  of  them. 

The  judgment  of  nonsuit  in  favor  of  the  corporation  respon- 
dent should  be  reversed,  and  a  new  trial  be  had  as  between  the 
appellant  and  corporation  respondent,  and  said  judgment  be 
modified  so  as  to  operate  as  a  judgment  of  nonsuit  and  dismis- 
sal of  the  action  as  to  the  respondent  Ellis,  and  the  part  thereof 
in  regard  to  costs,  before  referred  to,  be  annulled. 
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ANNIE  E.  BREON  v.  JOSEPH  HENKLE. 

SKD0CTION— Pabi  Dklictu— Mbasubb  OF  Dajcagbs.  (Peb  Thatkb,  J.)— 
The  statute  giving  to  an  unmarried  female  over  twenty-one  years  of  a<;e 
a  right  of  action  for  her  own  seduction,  was  not  intended  to  apply  to  cases 
where  the  parties  are  equally  guilty,  but  only  to  those  where  the  defend- 
ant has  been  mainly  instrumental  in  occasioning  the  wrong;  and  in  such 
case  the  measure  of  damages  is  the  plaintiff's  entire  loss,  pecuniary,  and  in 
reputation  and  character. 

Same— Instruction  to  JuBY.—In  an  action  by  an  unmarried  female  for  her  own 
seduction,  an  instruction  that  "  if  the  jury  should  find  that  the  defendant 
did,  througli  enticement  or  persuasion  or  artifice,  overcome  the  plaintiffs 
reluctance  and  scruples,  and  thereby  induced  her  to  have  unlawful  inter- 
course with  him,  then  they  should  find  for  the  plaintiff,"  is  too  vague. 
They  should  have  been  told  that  the  respondent  could  not  recover,  unless 
it  appeared  from  the  evidence  that  the  appellant  employed  such  artifice 
or  deceit  as  was  calculated  to  mislead  a  virtuous  woman,  and  that  the 
plaintiif  was  misled  in  consequence  thereof, and  thereby  seduced;  and  the 
character  of  the  reluctance  and  scruples  to  be  overcome  should  have  been 
explained. 

Same. — In  such  case  it  was  error  to  refuse  to  instruct  the  jury  that  "  the 
plaintiff  cannot  recover  in  the  action  if  the  sexual  intercourse  between 
her  and  the  defendant  was  with  her  consent,  unless  that  consent  was  ob- 
tained by  false  promises,  or  by  some  artifice  or  device  by  which  she  was 
deceived  or  misled." 

Bame— Abstract  Proposition— Error.— (Per  Strahan,  J.) — The  principle 
is  without  exception,  that  when  a  trial  court  charges  the  jury  upon  mat- 
ter which  is  material  to  the  cause,  and  upon  which  there  is  no  evidence, 
the  charge  is  necessarily  erroneous  and  misleading. 
Lord,  0.  J.,  dissenting. 

Wasco  County.  Defendant  appeals.  Beyeraed,  and  new 
trial  ordered. 

JF,  P.  MaySy  for  Appellant. 

F.  It.  Strong^  for  Respondent. 

Thayer,  J. — The  respondent  brought  an  action  against  the 
appellant  in  the  court  below,  to  recover  damages  for  an  alleged 
seduction.  She  averred  in  her  complaint  that  on  and  prior  to 
August  1st,  1882,  she  was  of  chaste  character  and  good  rep- 
utation, residing  at  the  Dalles,  in  Wasco  County ;  that  upon 
said  date  the  appellant  seduced,  debauched,  and  carnally  knew 
her,  by  reason  whereof  she  became  pregnant  and  sick  with 
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child,  was  disabled  from  work,  was  obliged  to  expend  for  cure 
and  medical  attendance  sums  of  money  amounting  to  $500, 
and  that  by  suffering  in  body,  mind,  character  and  reputation, 
she  was  damaged  in  the  further  sum  of  $10,000.  The  appel- 
lant in  his  answer  denied  the  seduction  and  all  the  allegations 
of  the  complaint,  except  that  of  having  had  sexual  intercourse 
with  the  respondent. 

The  action  was  tped  by  jury. 

The  respondent  was  a  witness  in  her  own  behalf,  and  testi- 
fied that  she  was  28  years  of  age  ;  had  been  twice  married  and 
divorced ;  that  she  had  had  two  children  by  these  marriages ; 
that  she  had  never  seen  the  appellant  till  about  April,  1882; 
that  her  acquaintance  with  him  from  that  time  to  the  first  of 
August  of  the  same  year — the  date  of  the  alleged  seduction — 
was  very  slight,  amounting  only  to  a  few  casual  meetings  and 
brief  calls,  during  which  he  treated  her  respectfully,  and  his  de- 
meanor was  that  of  a  ^'  perfect  gentleman  "  ;  that  on  the  even- 
ing of  August  1st,  there  having  been,  down  to  that  time,  noth- 
ing between  them  beyond  a  merely  formal  acquaintance,  appel- 
lant called  upon  her  at  her  room  in  a  place  called  the  ^'  Palace 
Lodging  House" — where  she  had  previously  invited  him  to 
call— and  after  some  general  conversation,  went  out  and 
bought  some  beer,  of  ^vhich  both  drank,  she  taking  but  little, 
and  he  drinking  "an  entire  glass'* ;  that  immediately  after 
drinking  the  beer,  appellant  ^^  grabbed  her  and  fought  with 
her,  and  she  protested  and  fought  until  she  had  no  strength  '* ; 
that  during  the  struggle  he  "  promised  to  marry  her  and  made 
every  promise,*'  but  she  still  refused  to  yield  to  his  embraces, 
and  he  had  carnal  knowledge  of  her  by  violence,  to  which  she 
never  did  consent ;  "  that  while  she  and  the  defendant  were 
struggling  and  fighting  he  made  considerable  noise,  and  she 
^gg^  ^^^  ^ot  to  make  so  much  noise,  because  the  other 
rooms  in  the  lodging  house  were  occupied,  and  the  noise  would 
attract  the  attention  of  those  in  the  other  rooms  " ;  that  he  re- 
mained in  her  room  for  some  time  longer,  during  which  time 
he  again  had  carnal  knowledge  of  her,  but  the  circumstances 
of  this  second  occasion  she  did  not  recollect ;  that  he  left  before 
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morning;  and  that  he  never  at  any  other  time  had  sexual  in- 
tercourse with  her ;  that  he  spent  the  next  evening  with  her  ta 
her  room,  but  nothing  improper  occurred. 

The  appellant  was  also  a  witness  in  his  own  behalf;  and 
while  ho  admitted  the  illicit  intercourse,  put  an  entirely  differ- 
rent  phase  upon  the  transaction  ;  according  to  his  statement,  the 
connection  was  by  mutual  consent ;  that  he  remained  over  night 
with  the  respondent,  both  occupying  the  same  bed  ;  and  that  in 
the  morning  he  gave  her  $20 ;  that  about  the  1st  day  of  Au- 
gust he  spent  two  nights  with  her  at  her  room,  both  occupy- 
ing the  same  bed  as  before ;  that  he  never  at  any  time  courted 
her ;  never  addressed  her  as  a  suitor  for  her  hand,  made  any 
promise,  or  persuaded  her ;  never  used  or  offered  violence ; 
that  the  favors  he  received  from  her  were  granted  without  ob- 
jection and  with  apparent  willingness. 

The  bill  of  exceptions  states  that  the  testimony  of  these  two 
witnesses  was  all  the  evidence  as  to  the  circumstance  of  the 
sexual  intercourse  between  the  parties,  or  as  to  their  acquaint- 
ance. The  evidence  showed  that  the  respondent  became  preg- 
nant, and  was  delivered  of  a  child.  The  court,  among  other  in- 
structions to  the  jury,  gave  the  following: 

^^  Seduction  is  the  wrong  of  inducing  a  female  to  consent  to 
unlawful  intercourse  by  enticement  and  persuasions  overcom- 
ing her  reluctance  and  scruples.  There  must  be  reluctance  on 
the  woman's  part  to  commit  the  act,  and  her  consent  must  be 
obtained  by  flattery,  false  promises,  artifice,  urgent  importu- 
nity based  on  professions  of  attachment,  or  the  like,  otherwise 
there  is  no  seduction  in  the  proper  sense  of  the  word.  Sexual 
intercourse  accomplished  by  means  of  a  promise  of  marriage  is 
seduction.  Therefore,  if  you  shall  find  that  the  defendant  did, 
through  enticement  or  persuasion,  or  by  artifice,  urgent  im- 
portunity based  on  professions  of  attachment,  or  by  promise  of 
marriage,  or  the  like,  overcome  the  plaintiff's  reluctance  and 
scruples,  and  thereby  induced  her  to  have  unlawful  intercourse 
with  him,  then  you  should  find  for  the  plaintiff,  and  assess  her 
damages." 

To  the  giving  of  this  instruction  the  appellant's  counsel  ex* 
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ceptedy  and  prayed  the  following  instruction  to  be  given  the 

jury: 

"  The  plaintiff  cannot  recover  in  thia  action,  by  reason  of 

defendant's  having  sexual  intercourse  with  her,  nor  by  reason 
of  any  consequence  of  such  intercourse,  if  such  intercourse  was 
had  by  him  by  f6rcc,  against  her  will,  and  without  her  con- 
sent ;  nor  can  she  recover  if  the  sexual  intercourse  between  her 
and  the  defendant  was  with  her  consent,  unless  that  consent 
was  obtained  by  false  promises,  by  some  artifice  or  device  by 
which  she  was  deceived  and  misled.  If  she  consented,  with  or 
without  persuasion,  merely  to  gratify  her  own  or  the  defend- 
ant's lust,  or  that  of  both  of  them,  or  for  the  purpose  of  obtaining 
money  for  the  favors  she  was  granting  to  the  defendant,  she 
cannot  recover,  but  the  verdict  must  be  for  the  defendant.'' 
Which  the  court  refused,  as  asked,  and  to  which  the  appel- 
lant's counsel  also  excepted.  The  case  having  been  submitted 
to  the  jury,  they  returned  a  verdict  in  favor  of  the  respondent 
for  1^3,030,  upon  which  the  judgment  appealed  from  was  en- 
tered. 

The  action  was  brought  under  Sec.  85  of  the  civil  code,  which 
provides  that :  "  An  unmarried  female  over  twenty-one  years 
of  age  may  maintain  an  action  as  plaintiff  for  her  own  seduction, 
and  recover  therein  such  damages  as  may  be  assessed  in  her  fa- 
vor ;  but  the  prosecution  of  an  action  to  judgment  by  the  fa- 
ther, mother,  or  guardian,  as  prescribed  in  Sec.  34,  civil  code, 
shall  be  a  bar  to  an  action  by  such  unmarried  female." 

The  effect  of  this  statute  was  to  give  a  right  of  action  where 
none  before  existed.  The  action  at  common  law,  commonly 
known  as  an  "  action  for  seduction,"  was  only,  in  fact,  an  ac- 
tion of  trespass,  or  trespass  on  the  case  (authorities  were  not 
agreed  upon  that  point),  for  the  loss  of  services.  The  person 
entitled  to  the  services  of  the  party  seduced  could  maintain  the 
action,  but  none  other  could.  QBartley  v.  Hichtmyer,  4  N.  Y. 
88.)  The  law  gave  no  remedy  to  the  parent  for  the  mere  se- 
duction of  his  daughter,  however  wrongfully  it  might  have 
been  accomplished.  Incontinence  on  the  part  of  a  young  wo- 
man could  not  be  made  the  foundation  of  an  action  against  the 
Xni.  OREa.-32. 
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person  who  had  tempted  her,  and  deprived  her  of  her  chastity; 
but  if  she  were  living  with  her  parent  at  the  time  of  the  seduc- 
tion, and  the  seduction  were  followed  by  pregnancy  and  illness, 
whereby  the  parent  was  deprived  of  the  filial  services  thereto- 
fore rendered  to  him,  an  action  was  maintainable  against  the 
seducer.  (Addison  on  Torts,  Sec.  1274,  and  note  1.)  The 
foundation  of  the  action  was  not  based  upon  the  seduction  it- 
self, but  upon  the  loss  of  services.  If  the  plaintiff  consented 
to  or  connived  at  the  seduction,  he  could  not  recover  (Seagar 
V.  Sligerlandj  2  Caine,  219;  Smith  v.Masten,  15  Wend.  270); 
nor  if  he  was  guilty  of  gross  negligence.  The  reason  of  this 
was  that  no  party  to  a  wrong  could  recover  for  an  injury  re- 
ceived in  consequence  thereof ;  and  for  the  same  reason,  the  fe- 
male herself  could  not  recover  damages. 

A  parent,  however,  was  not  confined,  in  the  recovery  of  dam- 
ages, to  the  mere  loss  of  services.  The  jury  were  authorized 
to  give  damages  for  the  distress  of  mind  he  had  sustained  in 
being  deprived  of  the  society  and  comfort  of  his  child,  and  by 
the  dishonor  received  ;  and  they  could  take  into  consideration 
the  situation  in  life  and  circumstances  of  the  parties,  and  say 
what  they  thought,  from  all  the  circumstances,  was  a  reasona- 
ble compensation  to  be  given  to  the  parent. 

The  statute  referred  to.  and  under  which  the  action  was 
brought,  has  created  a  right  of  action  in  favor  of  the  female 
wliere  she  is  unmarried  and  over  the  age  of  twenty-one  years; 
and  the  question  arises  as  to  how  it  should  be  construed.  Un- 
der the  former  regime  it  was  not  important  whether  the  party 
seduced  consented  or  not.  The  injury  to  the  master  was  the 
same.  He  lost  the  service  and  suffered  the  disgrace,  and  al- 
tliough  the  wrong  was  the  result  of  the  joint  act  of  the  servant 
and  the  seducer,  it  was  several.  All  that  was  necessary  was, 
that  he  did  not  contribute  to  it.  But  the  statute  has,  in  such 
cases,  removed  the  objection  that  stood  in  the  way  of  the  par- 
ticipant's recovery  of  damages.  Still,  however,  the  intent  of 
the  legislature  in  adopting  the  said  provision  must  be  ascer- 
tained, in  order  to  give  it  a  proper  construction.  It  must  have 
intended  that  the  woman,  if  over  twenty-one  yeare  of  age  and 


Feb.  1887.]  Breon  v,  Hbxklb.  499 


Opinion  of  tb6  Gonrt^Thayer,  J. 


unmarried,  could  maiDtain  an  action  for  her  own  seduction  in 
any  case  in  which  a  parent  could  for  the  seduction  of  a  child, 
or  a  guardian  for  the  seduction  of  his  ward;  or  else  it  was  in- 
tended to  give  such  right  of  action  where  the  defendant  was 
mainly  in  the  wrong  and  the  plaintiff  comparatively  guiltless ; 
it  was  either  the  creation  of  a  new  right  of  action  in  favor  of 
a  debauched  female,  or  vesting  in  her  the  same  right  of  action 
to  recover  damages  her  parent  or  guardian  would  have  had  if 
she  had  been  an  infant  daughter  or  under  guardianship.     If 
the  latter  construction  is  given  to  the  provision,  still  I  do  not 
believe  the  same  rule  of  damages  would  apply  as  in  an  action 
by  a  parent  or  guardian.     In  the  latter  case,  the  damages  be- 
yond the  actual  pecuniary  loss  only  include  the  distress  of 
mind  sustained  by  the  parent  being  deprived  of  the  society  and 
comfort  of  his  child,  and  the  dishonor  he  receives  on  account 
thereof.     The  suffering  "  in  body,  mind,  character,  and  rep- 
utation" of   the  unfortunate  daughter  are  not   considered  in 
connection  with  the  subject  of  damages.     Her  ruin  is  not  com- 
pensated for,  except  so  far  as  it  results  in  the  parent's  loss,  or 
affects  his  honor.     Besides,  the   awarding  damages  to  him  on 
account  of  these  matters  results  from  an  arbitrary  rule  ;  a  rule 
which  is  not  sustained  by  the  analogies  of  the  law,  as  shown 
very  conclusively  by  Judge  Bronson  in  Bartley  v.  Richtmyer^ 
supra. 

The  section  of  the  statute  which  gives  the  right  of  action 
only  provides  that  the  plaintiff  may  recover  such  damages  as 
may  be  aHSCssed  in  her  favor.  I  suppose  this  should  be  con- 
strued to  mean  legitimate  damages,  and  the  case  being  sui 
generis^  it  leaves  a  wide  scope  for  construction.  If  the  section 
intends  that  such  woman  in  an3^  case  of  illicit  sexual  intercourse 
resulting  in  pregnancy  can  maintain  an  action  against  her  par- 
amour, the  recovery  should  be  confined  to  the  actual  pecuniary 
loss  sustained.  Such  a  rule  would  not  be  unjust  to  the  man 
in  any  case.  It  would  only  be  a  fair  apportionment  of  a  bur- 
den arising  from  a  mutual  wrong.  If,  however,  it  is  intended 
to  include  in  all  cases  the  loss  of  character  and  reputation  of 
the  woman,  and  the  damages  be  estimated  by  a  jury  of  men, 
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it  would  operate  oppressively  and  perniciously.     It  would  tend 
to  the  demoralization  of  the  female  sex;  would  be  a  reward  for 
unchastity,  which  a  class  of  adventuresses  would  be  swift  to 
profit  by.     If,  on  the  other  hand,  the  said  section  intends  to 
enable  an  unfortunate  woman,  whose  love  and  confidence  have 
been  gained  and  her  consent  to  the  sexual  intercourse  been  se- 
cured through  hypocrisy  and  artifice,  to  maintain  an  action 
for  compensation  in  damages,  she  should  not  only  recover  for  the 
pecuniary  loss  suffered,  but  also  on  account  of  her  mental  an- 
guish, and  loss  of  reputation  and  character.  If  such  construction 
of  the  section  of  statute  in  question  is,  however,  to  obtain,  there 
should  be  something  more  than  a  mere  ^'  reluctance  "  upon  her 
part  to  commit  the  act.     It  should  be  a  reluctance  that  entice- 
ments and  persuasions  could  not  overcome  without  the  presence 
of  some  other  potent  influence ;  such  a  state  of  facts  should 
be  proved  as  would  convince  a  fair-minded  person  that  she  had 
been  deceived  and  deluded,  and  that  her  submission  was  in 
consequence  of  such  deception  and  delusion.     To  term  coaxing 
and  persuasion  of  a  woman  to  yield  to  the  lecherous  embraces 
of  a  man  ^^  a  seduction  by  artifice,"  would  be  a  misnomer  ;  a 
virtuous  minded  woman  would  promptly  spurn  such  approaches 
with  indignation.     And  if  the  statute  is  to  receive  the  con- 
struction last  indicated — if  a  woman  of  mature  years  is  allowed 
to  recover  damages  for  the  loss  of  reputation  and  character  in 
consequence  of  her  having  permitted  a  man  to  have  carnal 
knowledge  of  her — she  should  be  required  to  show  that  she  had 
been  prudent ;  had  exercised  at  least  ordinary  discretion;  had 
sacrificed  her  virtue  through  an  influence  that  was  calculated 
to  lead  astray  an  honest  minded  female.     An  action  for  obtain- 
ing property  fraudulently  cannot  be  maintained  without  proof 
of  facts  calculated  to  deceive  a  person  of  ordinary  prudence  ; 
and  how  can  a  female  a  long  way  beyond  girlhood  claim  to  have 
been  defrauded  of  that  which  every  womanly  instinct  of  her 
nature  prompts  her  to  set  the  highest  value  upon,  by  "  flattery, 
false  promises,  artifice,  urgent  importunity,  based  upon  profes- 
sions of  attachment,*'  unless  they  are  of  such  a  character  as 
are  calculated  to  mislead  an  ordinarily  prudent  and  virtuous 
minded  woman  ? 
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The  individuality  of  the  female  sex  has  been  materially  ad- 
vanced during  the  past  few  years;  their  knowledge  of  the  world 
has  been  greatly  improved,  and  their  legal  capacity  enlarged. 
The  notion  that  they  belong  to  the  weaker  sex  is  only  enter- 
tained by  the  credulous  and  unsophisticated.  They  are  not 
easily  beguiled,  and  should  be  held  to  a  reasonable  responsi- 
bility ;  and  if  allowed  to  maintain  an  action  for  their  own  se- 
duction, and  demand  a  large  compensation  for  their  loss  of 
character,  should  be  required  to  prove  something  more  than 
mere  importunity  as  the  means  through  which  it  was  accom- 
plished. I  have  but  little  faith  in  the  merits  of  such  a  law. 
It  will  be  resorted  to  much  more  often  by  the  unscruplous  and 
wanton,  than  by  the  more  womanly  portion  of  the  sex,  al- 
though tlie  latter  should  have  the  better  right.  The  honest 
ones  would  be  inclined  to  smother  their  disappointment  and 
grieve  over  the  wrong,  while  the  unscrupulous  portion  would 
make  it  a  matter  of  public  parade  and  profit. 

It  is  extremely  difficult  to  determine  what  the  legislature  in- 
tended in  giving  a  woman  such  a  right  of  action.  It  prescribes 
no  measure  of  damages,  nor  declares  what  shall  constitute  se- 
duction ;  nor,  as  has  been  shown,  does  the  construction  given 
to  the  former  law  upon  those  subjects  furnish  any  rule  of  in- 
terpretation. Seduction  under  that  law  meant  no  more  than 
illicit  sexual  intercourse  resulting  in  pregnancy,  and  the  per- 
sonal loss  to  the  party  in  consequence  of  the  act  was  not 
taken  into  consideration.  The  general  right  is  given,  but  the 
extent  of  it,  or  the  circumstances  under  which  it  can  be  ex- 
ercised, are  not  prescribed. 

This  court  must  declare  what  the  legislature  did  intend  by 
the  adoption  of  the  provision,  and  that  has  to  be  arrived  at  by 
applying  the  general  rules  for  the  construction  of  statutes.  It 
appears  very  clearly  to  me  that  if  the  legislature  meant  by  se- 
duction no  more  than  the  term  implied  as  used  under  the  for- 
mer law,  it  could  not  have  intended  to  allow  the  plaintiff  in  the 
action  to  recover  more  than  the  pecuniary  loss  she  had  sustained. 
The  defendant  might  be  justly  required  to  reimburse  the  plain- 
tiff for  her  loss  of  service,  cost  of  medical  attendance  and  ly- 


602  Breon  v.  Henele.  [Sap.  Ct. 

opinion  of  the  Court— Thayer,  J. 

ing^in  expenses,  although  they  were  equally  in  fault ;  but  I 
can  discover  no  principle  upon  which  she  is  entitled  in  such  a 
case  to  recover  for  loss  of  character.  She  might  be  the  great- 
er sufferer,  as  a  matter  of  fact — might  subject  herself  to  the 
obloquy  of  the  community,  while  his  conduct  in  the  affair  be 
palliated  and  condoned;  but  that  is  the  fault,  if  it  be  a  fault, 
of  society,  and  not  of  the  law.  The  latter  reproaches  each 
alike,  I  cannot  believe,  however,  that  the  provision  of  statute 
intended  any  remedy  in  a  case  where  the  parties  are  equally 
guilty  ;  but  that  it  intended  that  the  plaintiff  should  be  fully 
compensated  for  her  entire  loss,  when  the  defendant  had  beeu 
mainly  instrumental  in  occasioning  the  wrong.  It  is  not  prob* 
able  that  the  legislature  would  undertake  to  give  a  remedy 
where  the  wrong  was  mutual,  or  to  give  an  incom^'plcte  one 
where  the  act  was  consummated  by  the  chicanery  of  the  defend- 
ant ;  but  it  also  must  certainly  have  .intended  to  requii'C  the 
exercise  of  reasonable  care  and  prudence  upon  the  plaintiff*s 
part  to  prevent  so  unfortunate  a  calamity.  A  woman  who  will 
not  make  reasonable  efforts  to  defend  lier  virtue,  ought  not  to 
be  heard  to  complain  in  a  court  of  justice  on  account  of  its  lo:«s. 
The  evidence  in  this  case,  as  shown  by  the  bill  of  exceptionf«, 
furnishes  an  example  of  the  absurdity  of  a  different  rule  than 
has  been  indicated.  The  respondent  had  rooms  at  a  lodging 
house  ;  had  only  a  slight  acquaintance  with  the  appellant;  in- 
vited him  there  ;  he  came,  and  on  the  same  evening  seduced  and 
hud  carnal  intercourse  with  her,  and  destroyed  her  reputation 
and  character,  which,  in  her  complaint  in  the  action,  slie  prized 
at  ten  thousand  dollars.  The  other  rooms  of  the  house  were 
occupied,  and  if  he  had  undertaken  to  rob  her  of  a  quarter  of 
a  dollar  in  money,  and  had  exhibited  as  unmistakable  evidence 
that  such  was  his  purpose,  as  he  did  of  his  intention  to  have 
sexual  intercourse  with  her,  she  would  very  probably  have 
aroused  tlie  whole  household  ;  but,  as  it  was,  she  did  not  make 
a  single  outcry — not  a  scream  even — but  on  the  contrary  beg- 
ged him  not  to  make  so  much  noise,  as  it  would  attract  the  at* 
tention  of  those  in  the  other  rooms.  The  jury,  upon  such  testi- 
mony, gave  the  respondent  the  verdict  of  three  thousand  dolr 
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lars ;  and,  in  my  opinion,  it  was  very  unfortunate  to  tlie  com- 
munity that  they  did  eo.  The  lavr  did  not  entitle  her  to  it  • 
and  the  precedent,  I  apprehend,  will  have  a  mischievous  ten. 
dency;  will  be  a  greater  encouragement  to  unchasity  than  re- 
straint U[>on  libertinism. 

Under  the  construction  of  the  provision  of  the  statute  given, 
the  judgment  appealed  from  cannot  be  sustained.  The  instruc- 
tion given  to  the  jury,  and  the  refusal  to  give  the  one  asked  by 
the  appellant's  counsel,  was  erroneous.  In  view  of  the  testi- 
mony in  the  case,  general  instructions  were  calculated  to  mis- 
lead the  jury.  They  should  have  been  told  that  the  respond- 
ent could  not  recover,  unless  it  appeared  from  the  evidence  that 
the  appellant  employed  such  artifice  or  deceit  as  was  calculated 
to  mislead  a  virtuous  woman ;  that  the  respondent  was  misled 
and  deceived  in  consequence  thereof,  and  that  she  submitted 
to  the  sexual  intercourse  through  the  artifice  or  deception  prac- 
ticed upon  her  by  the  appellant. 

The  instruction  that  if  the  jury  should  find  that  the  defend- 
ant did,  through  enticement,  or  persuasion,  or  artifice,  &c., 
overcome  the  plaintiffs  reluctance  and  scruples,  and  thereby 
induced  her  to  have  unlawful  intercourse  with  him,  then  they 
should  find  for  the  plaintiff,  was  entirely  too  vague.  The  char- 
acter of  the  reluctance  and  scruples  required  to  be  overcome 
should  have  been  explained.  The  reluctance  and  scruples  in 
such  case  might  arise  out  of  a  consciousness  that  the  act  was 
immoral  and  wrong.  If  they  were  maintained  from  an  appre* 
hension  of  danger  of  exposure,  or  as  a  matter  of  expediency, 
overcoming  them  would  be  no  evidence  of  seduction.  Again, 
the  character  of  the  ^'enticement,  i)ersuasion,  and  artifice" 
employed  is  important.  They  must  be  of  such  a  nature  as 
would  be  likely  to  deceive  and  mislead  a  chaste  woman,  and 
have  had  that  effect  in  the  particular  case.  The  part  of  the 
instruction  asked  by  the  appellant's  counsel  '^  that  the  plain- 
tiff cannot  recover  in  this  action  ****;£  the  sexual 
intercourse  between  her  and  the  defendant  was  with  her  con- 
sent, unless  that  consent  was  obtained  by  false  promises,  or  by 
aome  artifice  or  device  by  which  she  was  deceived  and  misled,'* 
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was  a  very  reasonable  request.  I  believe  it  is  conceded  that 
the  substance  of  the  other  part  of  the  instruction  was  given ; 
this  part,  as  I  understand  it,  required  the  respondent  to  have 
been  deceived  and  misled.  I  do  not  think  the  instructions  given 
covered  that  point. 

The  court  should  not  have  refused  to  instruct  that  it  was 
necessary  to  the  respondent's  recovery  that  she  was  actually 
deceived  and  misled.  But  the  testimony,  as  shown  by  the  bill 
of  exceptions,  did  not  authorize  the  court  to  give  the  instruc- 
tion that  was  given.  There  was  no  evidence  that  the  respond- 
ent's consent  was  obtained  '^  by  flattery,  false  promises^  artifice 
or  neglect,  or  urgent  importunity,  based  on  professions  of  at- 
tachment." She  testified  that  she  never  did  consent.  It  looks 
to  me  as  though  the  most  of  said  instruction  was  given  upon  a 
speculative  basis :  an  instruction  should  be  warranted  by  the 
proof. 

I  liave  no  doubt  but  that  the  evidence  as  to  the  seduction 
would  be  sufficient,  under  the  law  as  it  now  stands,  to  author- 
ize a  recovery  upon  the  part  of  a  parent  or  guardian  for  the 
infringement  of  their  rights  ;  and  that  if  the  case  were  of  that 
character,  the  instructions  would  be  substantially  correct  as 
given ;  but  whei*e  the  action  is  brought  by  the  party  herself, 
for  her  own  seduction,  and  to  recover  damages  for  her  ruined 
virtue,  she  cannot  i>btain  such  a  recovery  unless  she  has  been 
despoiled  of  it  by  means  that  overcame  her  power  of  resistance ; 
that  it  must  be  something  more  than  the  enticements,  persua- 
sions, flatteries  and  professions  of  attachment  which  the  oppo- 
site sex  are  very  apt  to  practice,  as  every  woman  of  ordinary 
understanding  well  knows. 

Virtue  would  soon  be.  a  rare  thing  if  it  depended  upon  the 
civil  law  for  its  maintenance  ;  nor  does  the  latter  undertake  any 
such  duty.  It  gives  a  remedy  for  a  civil  injury  ;  but  will  not 
suffer  a  party  to  recover  damages  against  the  other  for  the 
commission  of  an  act  in  which  they  both  participated,  unless 
the  commission  of  the  former  was  procured  by  the  circumvcn* 
tion  of  the  latter.  It  opens  wide  the  door  of  justice  to  the  un- 
fortunate female  who  has  been  misled  and  deceived,  her  chas* 
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tity  destroyed  and  character  ruined,  by  the  arts  and  wiles  of  an 
unscrupulous  knave;  but  closes  it  against  those  who  have  trifled 
away  their  virtue  and  good  name — have  sacrificed  them  by 
their  imprudence  and  neglect,  and  failed  to  put  forth  reason- 
able endeavors  to  preserve  them  when  assailed. 

Strahan,  J. — I  concur  in  the  reversal  of  the  judgment, 
and  will  briefly  state  the  grounds  thereof.  Counsel  for  the 
appellant  insist  that  the  court  instructed  the  jury  outside  of 
the  evidence — gave  them  some  mere  abstract  propositions  of 
law,  which,  however  correct  in  a  proper  case,  had  no  applica- 
tion to  any  facts  which  the  evidence  tended  to  prove  ;  and  that 
the  same  was  therefore  misleading.  I  will,  therefore,  proceed 
to  examine  this  objection. 

The  only  evidence  on  tlic  part  of  the  plaintiff  is  her  own, 
and  the  substance  of  it  is  as  follows :  That  she  was  twenty- 
eight  years  old,  and  unmarried  ;  that  she  first  met  the  defend- 
ant in  the  parlor  of  the  Jackson  House,  a  hotel  in  Dalles  City, 
in  April,  1882,  at  which  time  he  was  introduced  to  her  by  Mrs. 
Cleek  ;  that  at  the  time  of  his  introduction  to  her  he  merely 
saluted  her  in  the  usual  manner,  and  after  remaining  in  the 
parlor  a  very  short  time  went  out;  that  a  few  minutes  there- 
after he  came  again  into  the  p.arlor,  when  he  and  plaintiff  had 
a  few  words  of  commonplace  conversation,  but  nothing  of  such 
importance  as  to  impress  itself  on  her  memory  ;  that  the  next 
time  she  saw  him  was  in  June,  and  under  the  following  cir- 
cumstances :  Plaintiff  was  taking  dinner  at  a  restaurant  on 
First  street,  in  Dalles,  when  defendant  came  into  the  restau- 
rant, and  recognizing  her,  spoke  to  her,  simply  passing  the  time 
of  day,  and  there  was  no  further  conversation  between  them, 
and  that  defendant  left  the  restaurant  before  she  did  ;  that  the 
8:ime  afternoon  she  met  him  on  Second  street,  near  the  Palace 
Lodging  House,  and  they  again  passed  the  time  of  day.  He 
said  he  was  going  to  Portland  or  somewhere  down  that  way  ; 
talked  about  the  weather,  and  asked  her  where  she  lived.  She 
told  him  she  lived  in  the  Palace  Lodging  House,  gave  him  the 
number  of  her  room,  and  asked  him  to  call  upon  her.     That 
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evening  he  and  Walter  Loooej — a  person  with  whom  she  waa 
slightly  acquainted,  called  upon  her  at  her  room.  Looney  re* 
mained  only  a  few  minutes,  but  defendant  remained  until  8^ 
or  9  o'clock ;  probably  staid  two  hours,  conversing  with  her  ; 
that  at  one  of  these  interviews,  but  at  which  one  she  did  not 
remember  definitely,  she  went  with  defendant  and  had  some  ice- 
cream ;  that  at  the  time  he  called  with  Looney  he  said  he  was 
on  his  way  below,  would  be  back  in  two  weeks  on  his  way  home 
to  Prineville,  and  would  then  call  upon  her.  That  in  two 
weeks  or  so  he  returned  from  below,  and  as  she  was  informed 
called  to  see  her  in  the  afternoon,  but  she  was  not  in  ;  that  on 
the  same  evening  he  called  upon  her  at  her  room,  and  remained 
an  hour  and  a  half  or  two  hours,  and  in  course  of  conversatioa 
said  he  was  going  to  Prineville,  and  would  be  back  to  the  Dalles 
in  about  four  weeks ;  that  in  all  these  interviews  he  treated 
her  respectfully,  and  behaved  himself  "  like  a  perfect  gentle- 
man " ;  that  the  next  time  she  saw  him  was  on  or  about  the 
first  day  of  August,  1882,  at  which  time  he  called  upon  her  at 
her  room,  Looney  again  being  with  him  ;  that  Looney  remainr- 
ed  but  a  short  time,  and  after  he  left,  defendant  proposed  to  go 
and  get  some  beer,  to  which  she  replied  '^  she  did  not  care  for 
any"  ;  that  defendant  did  go  and  get  some  beer,  and  both  he 
and  she  drank  some,  she  drinking  but  little,  and  defendant 
drinking  an  entire  glass  ;  that  then  the  defendant  grabbed  her 
and  fought  with  her,  and  she  protested  and  fought  until  she 
had  no  strength  ;  that  during  the  struggle  defendant  promised 
to  marry  her  and  made  every  promise,  but  she  still  refused  to 
yield  to  him  or  consent  to  his  embraces,  and  defendant  had 
sexual  intercourse  with  her  ;  that  while  she  and  defendant  were 
struggling  and  fighting  he  made  considerable  noise,  and  she 
begged  him  not  to  make  so  much  noise,  because  the  other  rooms 
in  the  lodging-house  were  occupied,  and  the  noise  would  at- 
tract the  attention  of  those  in  such  other  rooms;  that  she  didn't 
know  how  long  defendant  staid,  but  that  it  was  not  until  morn* 
ing,  and  that  during  the  time  he  had  sexual  intercourse  with 
her  again,  the  particular  circumstances  of  which  she  did  not 
remember ;  that  the  next  evening  the  defendant  called  agaia 
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and  spent  the  evening  with  her  in  her  room,  but  nothing  im- 
proper occurred  during  that  call,  but  that  he  promised  to  come 
back  and  marry  her;  that  defendant  never  did  have  sexual 
intercourse  with  her,  except  on  the  one  night,  and  under  the 
circumstances  hereinbefore  related  ;  and  that  she  never  did.  to 
her  recollection,  consent  to  have  sexual  intercourse  with  the 
defendant ;  that  she  did  not  undress  herself  at  the  time,  and 
that  defendant  did  not  pay  her  any  money  on  that  occasion  ;  and 
that  he  never  did  pay  her  any  money  except  ?-lO  or  f 30  at 
Portland ;  that  pregnancy  and  the  birth  of  a  child  followed 
said  intercourse.  She  also  testified  that  before  her  meeting 
with  the  defendant  she  had  been  twice  married  and  twice  di- 
vorced, and  had  borne  two  children  as  the  fruits  of  said  mar- 
riages. Based  on  this  evidence  and  this  alone,  the  court, 
amongst  other  things,  charged  the  jury  as  follows :  "  There- 
fore, if  you  shall  find  that  the  defendant  did,  through  entice- 
ment or  persuasion,  or  by  artifice,  urgent  importunity  based  on 
professions  of  attachment,  or  by  promise  of  marriage  or  the 
like,  overcome  the  plaintiff^s  reluctance  and  scruples,  and  there- 
by induced  her  to  have  unlawful  intercourse  with  him,  then 
you  shall  find  for  the  plaintiff  and  assess  her  damages. 

There  was  no  evidence  before  the  jury  of  any  "  enticement  " 
or  "  persuasion,"  "artifice,"  or  "  urgent  importunity  based  on 
professions  of  attachment,"  and  therefore  the  court  erred  in 
charging  the  jury  these  were  matters  which  they  had  a  right 
to  consider.  This  charge  assumed  that  tliere  was  evidence  on 
the  several  subjects  before  the  jury  which  they  had  a  ri-ht, 
and  that  it  was  their  duty,  to  consider.  The  instruction,  in  a 
proper  case,  where  there  is  evidence  to  justify  it,  undoubtedly 
states  the  law  correctly ;  but  as  applied  to  the  facts  of  this  par- 
ticular case  it  was  clearly  erroneous,  and  its  only  effect  was 
to  mislead  the  jury.  The  court  ought  to  have  confined  its 
charge  to  the  particular  facts  appearing  in  evidence.  These 
only  the  jury  had  a  right  to  consider ;  but  when  the  court 
went  beyond  them,  the  necessary  effect  of  such  a  charge  was 
to  lead  the  minds  of  the  jury  to  consider  the  additional  facts 
referred  to  by  the  court,  and  which  do  not  elsewhere  appear 
in  the  case. 
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A  reference  to  some  of  the  authorities  bearing  on  this  ques- 
tion will  better  illustrate  the  rule.  In  Hirshhurg  v.  Strauss^ 
64  Cal.  272,  the  court  charged  the  jury  on  the  subject  of  ex- 
em|)lary  damages,  in  a  case  where  there  was  no  evidence  on 
that  subject.  The  Supreme  Court  reversed  the  judgment,  say- 
ing :  **  There  was  no  evidence  of  any  character  to  justify  the 
court  in  submitting  to  the  jury  any  question  relating  to  exem- 
plary damages.  On  this  point  the  charge  was  entirely  abstract, 
and  was  calculated  to  mislead  the  jury." 

So  in  Clement  v.  Boone^  5  Ills.  App.  109,  it  is  said  :  "  An  in- 
struction that  submits  it  to  the  jury  to  find  if  a  certain  fact  ex- 
ists, virtually  tells  them  that  there  is  evidence  tending  to  prove 
such  fact ;  and  if  there  is  no  evidence  tending  to  piove  it,  the 
instruction  is  calculated  to  mislead  the  jury,  and  is  erroneous." 

And  the  same  rule  is  in  effect  stated  in  Tantum  v.  Tantym, 
6  Ills.  App.  598 ;  Board  of  Trustees  v.  Misenheimer,  78  Ills. 
22  ;  St.  Louis  A.  T.  H.  R.  JR.  Co.  v.  Manlei/,  58  Ills.  300 ; 
Oxie?/  V.  Storevy  54  Ills.  159 ;  Hamilton  v.  S.  Mfg  Co.^ 
54  Ills.  370  ;  Jordan  v.  Headman^  61  Pa.  St.  176 ;  Slate  v.  J/c- 
Currij^  63  N.  C.  33  ;  Karriger  v.  Greh^  42  Mo.  44  ;  Amcr^ 
ican  Express  Co.  v.  Parsons^  44  Ills.  312. 

So  in  Bank  v.  Hubbard^  8  Ark.  183,  it  was  held  erroneous  to 
instruct  the  jury  that  a  loan  of  depreciated  bank  paper  by  tlie 
bank  was  or  was  not  usurious,  when  there  was  no  evidence  that 
the  note  sued  upon  was  given  for  a  loan  of  such  paper.  Such 
instructions  are  abstract. 

The  like  rule  was  applied  in  the  American  Transportation 
Company  v.  Moore^  6  Mich.  368.  It  is  there  said  :  **  There 
was  no  evidence  showing  or  tending  to  show  a  written  contract 
of  the  kind  mentioned  in  that  charge,  and  the  charge  was 
therefore  improper,  as  tending  to  mislead  the  jury." 

The  same  principle  is  also  enunciated  andappled  in  Duhi  v. 
Coicles^  4  Jones  L.  (N.  C),  «'>19 ;  Montgomery^  Admin  r^  v. 
Uvans,  8  Ga.  178;  Manwdl  v.  Briggs,  17  Vt.  176 ;  Hemdon 
v.  Bryant,  39  Miss.  335  ;  Oliver  v.  The  State,  39  Miss.  526 ; 
Henderson  v.  Stiles,  14  Ga.  135 ;  Atkins  v.  Nicholson,  31  Mo. 
488.     These  citations  might  be  greatly  extended,  but  it  is  un- 
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necessary.  The  principle  is  believed  to  be  without  an  excei>- 
tirn  that  whenever  a  trial  court  charges  the  jury  upon  matter 
vhich  is  material  to  the  cause,  and  upon  which  there  is  no  evi- 
dence, the  charge  is  necessarily  erroneous  and  misleading. 
Such  instructions  may  be  sound  as  abstract  propositions  of  law, 
but  their  obvious  and  necessary  effect  is  to  draw  tlie  minds  of 
the  jury  from  what  is,  to  what  is  not,  in  the  case. 

The  alleged  promise  of  marriage  was  of  course  before  the 
jury,  but  its  value  as  an  element  or  means  of  seduction  under 
the  circumstances  disclosed  by  the  plaintiff's  evidence  was  but 
slight.  The  plaintiff  says  she  never  did  consent.  If  she  did 
not,  then  she  was  not  seduced,  and  the  defendant,  if  he  forced 
her,  ought  to  have  been  tried  for  an  offense  under  the  criminal 
statutes  ;  but  if  she  would  listen  to  or  be  influenced  by  an  offer 
or  promise  of  marriage  under  the  circumstances  she  says  this 
one  was  made,  it  would  look  more  like  the  vulgar  bargain  of 
one  prompted  by  her  own  criminal  desires,  than  the  yielding  of 
reluctant  virtue,  on  the  faith  of  what  could  be  regarded  by  her 
as  an  honorable  contract  of  marriage.  (^People  v.  ClarJc^  33 
Mich.  112.) 

Lord,  C.  J.,  dissenting. — ^There  are  many  things  said  in  the 
opinion  of  my  associates  to  which  I  assent ;  but  we  must  ad- 
minister the  law  from  the  record.  The  action  is  brought  un- 
der section  35  of  the  code  of  civil  procedure,  by  an  unmarried 
woman  over  twenty-one  years  of  age,  to  recover  damages  for  her 
own  seduction  by  the  defendant.  The  main,  and  in  fact  only, 
assignment  of  error  necessary  to  be  considered  is,  that  the 
court  misdirected  the  jury  in  the  following  instructions: 

"  ^^eduction  is  the  wron<T  of  inducin<r  a  female  to  consent  to 
unlawful  sexual  intercourse,  by  enticements  and  persuasions, 
overcoming  her  reluctance  and  scruples.  There  must  be  re- 
luctance on  the  woman's  part  to  commit  the  act,  and  the  con- 
sent must  be  obtained  by  flattery,  false  promises,  artifice,  ur- 
gent importunity  based  on  professions  of  attachment,  or  the 
like,  otherwise  there  is  no  seduction  in  any  proper  sense  of  the 
word.     Sexual  intercourse  accomplished  by  means  of  a  prom- 
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ise  of  marriage  is  seduction.  Therefore,  if  you  shall  find  that 
the  defendant  did,  through  enticement  or  persuasion,  or  by  ar- 
tifice, urgent  importunity  based  on  professions  of  attacliment, 
or  by  promise  of  marriage,  or  the  like,  overcome  the  plaintifTts 
reluctance  and  scruples,  and  thereby  induced  her  to  have  un- 
lawful intercourse  with  him,  then  you  should  find  for  the  plaint- 
iff, and  assess  her  damages." 

For  a  definition  of  seduction  we  must  consult  the  common 
law.  It  was  remarked  in  a  late  case  by  Kelly,  C.  B.,  that : 
"  It  has  been  truly  said  the  action  of  seduction  was  founded 
on  a  fiction;  but  for  that  fiction  there  must  be  some  foundation, 
however  slender,  in  fact.  In  order  to  entitle  a  plaintiff  to  main- 
tain the  action,  there  must  be  in  some  shape  or  other  the  re- 
lation of  master  and  servant  existing  between  the  plaintiff  and 
the  person  seduced,  at  the  t'me  when  the  seduction  takes 
place.*'   (2  Moak's  Eng.,  Jtt.  k  Am.  notes,  to  Hedge  v.  Tagg  ) 

At  common  law  the  action  for  seduction  was  grounded  solely 
on  the  relation  of  master  and  servant,  and  the  gist  of  the  ac- 
tion is  the  loss  of  service ;  although  to  establish  such  relation- 
ship only  slight  evidence  is  required,  and  the  extent  of  thelos8 
of  service  is  not  the  measure  of  damages.  In  reality,  the  ob- 
ject of  the  action  is  to  afford  redress  for  an  injury  done  to  the 
j)arent,  or  other  person  occupying  such  relation.  {Coon  v. 
Moffctt,  2  Pennington,  683  ;  S.  C,  4  Am.  Dec.  408,  note ;  Am. 
note  to  Farmer  v.  Joseph^  3  E.  C.  L.  181 ;  3  Sutherland  on 
Dam.  785.) 

But  the  injury  done  by  the  seduction  to  the  parent  or  master 
differs  in  its  nature  from  the  injury  done  to  the  party  seduced* 
And  in  so  far  as  this  difference  exists,  necessarily  there  mutit 
be  a  difference  in  the  grounds  of  the  action  in  the  two  cases, 
but  no  further.  To  the  parent,  or  person  standing  in  loco  pa- 
rcntisy  it  can  make  no  difference,  so  far  as  the  right  to  main- 
tain the  action  is  concerned,  that  the  injury  was  accomplished 
by  force,  or  that  the  party  seduced  contributed  to  the  injury. 
(^Damon  v.  Moore^  5  Law,  405  ;  Kennedy  v.  Shea^  J 10  IVIass. 
150.)  But  when  a  right  of  action  is  given  to  a  female  herself, 
the  fact  that  she  was  a  voluntary  party  to  the  injury  must,  on 
principle,  go  in  bar  to  a  civil  action  on  her  part  for  damages. 
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Beyond  this,  however,  there  would  seem  to  be  no  reason  why 
in  such  civil  action  there  should  be  any  modification  of  the  ele- 
ments which  constitute  seduction. 

"  The  word  '  seduce,'  "  said  Storrs,  C.  J.,  "  although  a  gen- 
eral term,  and  having  a  variety  of  meanings  according  to  the 
subject  to  which  it  is  applied,  has,  when  it  is  used  with  refer- 
ence to  tlie  conduct  of  a  man  towards  a  female,  a  precise  and 
determinate  signification,  and  is  universally  understood  to  mean 
an  enticement  of  her  on  his  part  to  the  surrender  of  her  chas- 
tity by  means  of  some  art,  influence,  promise  or  deception  cal- 
culated to  accomplish  that  object,  and  to  include  the  yielding 
of  her  person  to  him,  as  much  as  if  it  was  expressly  stated." 
iState  v.  Bierce,  27  Conn.  319.) 

^^  Seduction  "  is  the  wrong  of  inducing  a  female  to  consent 
to  unlawful  sexual  ictercourse  by  enticements  and  persuasions 
overcoming  her  reluctance  and  scruples."     (Abb.'s  Diet.) 

'*  But  the  word  '  seduction,'  '*  said  Cole,  J.,  "  when  applied 
to  the  conduct  of  a  man  toward  a  female,  is  generally  under- 
stood to  mean  the  use  of  some  influence,  promise,  arts,  or  means 
on  his  part,  by  which  he  induces  the  woman  to  surrender  her 
chastity  and  virtue  to  his  embraces.  But  we  do  not  suppose 
it  must  appear  any  dishonest  promise  was  made  to  the  female, 
to  consent  to  the  sexual  intercourse.  It  is  sufficient  that  the 
means  used  do  accomplish  the  seduction  and  induce  the  female 
to  consent  to  the  sexual  intercourse.  ♦  »  »  »  But  the 
woman  must  be  tempted,  allured,  and  led  astray  from  the  path 
of  virtue  through  the  influence  of  some  means  or  persuasions 
employed  by  the  man,  until  she  freely  consents  to  the  sexual 
intercourse."     (^Crogham  v.  State^  22  Wis.  444.) 

Now  the  objection  of  counsel  to  the  instruction  is  chiefly  di- 
rected to  the  specification  of  the  means  of  the  seduction.  It  is 
contended  that  by  the  use  of  the  disjunctive  in  the  latter  part 
of  the  instruction,  the  court  charged  the  jury  that  persuasion 
alone  Wcas  enough  to  constitute  seduction,  and  entitle  the  plaint- 
iff to  damages,  if  the  jury  should  find  that  by  means  thereof 
the  defendant  did  overcome  the  reluctance  and  scruples  of  the 
plaintiff,  and  thereby  induce  her  to  have  sexual  intercourse  with 
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Lira.  Such,  counsel  insist,  in  not  the  law.  That  persuasion  is 
not  enough  of  itself,  as  a  means  of  accomplishing  seduction, 
unless  it  is  accompanied  or  conjoined  with  some  further  and 
distinctive  element  of  fraud,  or  artifice,  or  false  promise,  by 
which  the  virtuous  instincts  and  scruples  of  the  female  are 
overcome,  and  she  is  misled  or  deceived. 

"The  words  'entice,'  'solicit,'  and  'persuade,'  as  used  in 
tlie  pleadings  in  an  action,  and  as  acted  upon  by  the  courts, 
liavo  a  well  defined  meaning ;  they  import  an  initial,  active  and 
wrongful  effort."  (iV-asA  v.  Douglass^  12  Abb.  Pr.  [N.  S.] 
190.) 

The  persuasion,  designed  and  calculated  to  despoil  innocent 
womanhood  of  its  virtue,  must  be  essentially  false  or  wrongful. 
This  is  its  distinctive  element.  Its  power  lies  in  the  f<i!i?c 
lights  with  which  it  allures  and  shipwrecks  virtue — as  an  .ict, 
voice,  look  and  gesture  may  all  combine  to  render  its  spell  more 
potent,  and  the  charm  of  its  influence  more  deceptive.  A  pcr- 
suiision  which  is  wrongful,  that  accomplishes  its  object — ihut 
succeeds  in  corrupting  the  mind  and  in  defiling  the  heart  of  u 
pure  woman,  overcomes  her  scruples  and  blinds  her  sense  of 
loyalty  to  duty  and  honor,  and  thereby  induces  her  to  surren- 
der her  chastity  and  virtue  upon  the  couch  of  dishonor — doea 
mi&Iead,  deceive,  seduce.  As  a  means  of  seduction,  it  is  oiie 
of  tlic  most  potent  factors  in  accomplishing  that  result. 

"  It  is  enough,"  said  McKinney,  J.,  "  that  by  any  means  or 
arts  he  tempted  or  persuaded  his  victim  to  surrender  her  chas- 
tity." (^Iteed  v.  V/illiamSy  6  b^need,  580.)  Ilere,  as  in  the 
cases  already  cited,  and  others  presently  to  be  referred  to,  per- 
suasion is  recognized  as  a  sufficient  means  of  seduction.  When, 
therefore,  the  court  said  to  the  jury:  "  If  you  shall  find  that  the 
defendant  did,  through  enticements  or  persuasions,  or  by  arti- 
fice, etc.,  overcome  the  plaintiff's  reluctance  and  scruples,  and 
thereby  induced  her  to  have  unlawful  intercourse  wiih  him, 
then  you  shall  find  for  the  plaintiff,  and  assess  her  damages," 
there  was  no  error  committed.  The  court,  in  specifying  the 
means  of  seduction,  has  used  no  terms  not  warranted  by  the 
books.      (:::ee  note  to  Ti^cavcr  v.  Bachcrt,  4:1  Am.  Dec.  159; 
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Stevenson  v.  Belknap,  6  Iowa,  97;  Gover  v.  Dill,  3  Iowa, 
840.) 

But  the  concurring  opinion,  while  admitting  the  correctness 
of  the  instruction  as  an  abstract  proposition  of  law,  raises  the  ob- 
jection that  it  is  not  applicable  to  the  evidence,  and  is  therefore 
misleading.  To  this,  I  am  likewise  unable  to  assent  upon  this 
record.  Th^  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence.  It  simply  certifies  that  "  the  foregoing  evidence 
18,  in  brief,  the  substance  of  all  the  evidence  introduced  by 
either  party  as  to  the  manner  and  circumstances  of  the  sexual 
intercourse."  There  is  no  pretense  that  it  contains  all  tho 
evidence  of  the  means  used  to  bring  about  and  accomplish  the 
seduction.  It  is  only  the  "  substance,"  "  as  to  the  manner  and 
circumstances  "  of  the  act.  It  may  be  admitted  that  the  in- 
structions of  the  court  should  be  based  on  the  evidence,  and 
not  on  the  facts  of  which  there  is  no  evidence.  And  unless  the 
record  discloses  otherwise,  we  are  bound  to  assume  the  court 
has  performed  its  duty,  and  that  there  was  evidence  to  which 
the  instruction  was  applicable. 

In  State  v.  Jbrn,  8  Or.  178,  Boise,  J.,  said:  "It  does  not 
appear  from  the  bill  of  exceptions  whether  or  not  all  the  evi- 
dence that  was  before  the  court  has  been  reported  to  this  court. 
*  •  *  If  all  the  evidence  adduced  in  the  court  below  in  the 
trial  of  their  challenges  is  in  the  bill  of  exceptions,  that  fact 
should  be  stated;  and  as  it  is  not  stated,  we  must  presume  that 
the  circuit  court  had  suiScient  evidence  to  support  its  findings." 
(See  also  State  v.  Jacksouy  9  Or.  457.) 

As  it  is  not  stated  that  this  bill  of  exceptions  contains  all  the 
evidence,  we  must  presume  the  instructions  were  waranted  by 
the  evidence. 

Again,  there  is  no  such  assignment  of  error.  Nor  at  the 
argument  was  there  any  suggestion  that  the  instruction  was 
erroneous,  for  the  reason  that  there  was  no  evidence  of  persua- 
sion to  which  it  could  apply.  The  exception  to  the  instruction 
was  general — that  it  did.  not  state  the  law — and  the  argument 
was  that  persuasion  as  a  means  was  not  sufficient  of  itself  to 
accomplish  seduction,  and  that  the  instruction  was  therefore 
xrv.  Okeo.— 33. 
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erroneous  and  injurious.  The  sufficiency  of  this  assignment  of 
error  and  the  argument  upon  it,  I  have  already  sufficiently 
considered. 

And,  lastly,  if  the  instruction  was  not  applicable  to  the  facts 
for  want  of  evidence  of  persuasion,  the  attention  of  the  court 
should  have  been  called  specifically  to  the  point  claimed  as 
error.  As  the  exception  to  the  instruction  was  general,  it  sim- 
ply challenged  the  correctness  of  the  law  as  stated  in  the  in- 
struction, and  which  in  the  concurring  opinion  is  admitted  cor- 
rect in  the  abstract;  but  failed  to  suggest  or  point  out  wherein 
the  court  was  wrong,  and  give  it  an  opportunity  to  obviate 
counsel's  objection.  '^It  is  a  wholesome  rule,"  said  Church, 
C.  J.,  ^'  that  the  attention  of  the  court  must  be  drawn  to  the 
precise  point  intended,  otherwise  an  exception  will  not  avail" 
(^Schile  V.  BrohhahuB,  80  N.  Y.  620.)  If  the  instruction  laid 
down  no  erroneous  principle  of  law ;  was  a  correct  exposition 
of  the  law  as  to  the  means  by  which  seduction  might  be  accom- 
plished; by  a  mere  general  exception  the  court  could  not  know 
the  point  counsel  intended  to  raise,  or  in  what  the  error  con- 
sisted. In  fact,  in  that  form  it  was  calculated  to  mislead  the 
court,  and  conceal  the  real  objection  relied  upon  as  error. 

In  Jones  v.  Osgood^  6  N.  Y.  235,  the  court  say  :  "  The  ex- 
ceptions did  not  call  the  attention  of  the  judge  to  the  points 
wliich  were  claimed  to  be  erroneous.  They  did  not  Suggest  to 
his  mind  what  the  counsel  excepting  would  have  him  hold,  or 
wherein  his  charge  was  wrong.  (See,  also,  Kearnjey  v.  Snod* 
grass,  12  Or.  316.) 


[Filed  February  19, 1887.] 

WILLIAM  EWING  v.  THOMAS  P.  ROURKE. 

Trespass  to  Rbal  Peopkrty— Equity—Injunctiok  Damaqbs.— A  com- 
plaint in  a  suit  for  an  injunction  to  restrain  the  commission  of  a  tres- 
pass to  real  property,  wliich  sliovrs  that  the  trespass  has  already  beeu 
committed  and  the  wrong  spent  its  force,  and  from  which  it  appears  evident 
that  the  principal  object  of  the  suit  is  the  recovery  of  damages,  and  the  in- 
junction only  incidental,  does  not  state  facts  to  warrant  the  interposition 
of  a  court  of  equity,  and  tlie  plaintiff  will  be  remitted  to  his  action  at  law. 
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Umatilla  County.  Plaintiff  appeals.  Affirmed,  and  com- 
plaii^t  dismissed  without  prejudice. 

I/ucian  Everts^  for  Appellant. 

John  J.  Ballerayj  for  Bespondent. 

Thayer,  J. — The  appellant  commenced  a  suit  in  the  circuit 
court  for  the  county  of  Umatilla,  by  filing  a  complaint  therein, 
and  the  issuance  and  service  of  summons.  The  respondent  ap- 
peared and  filed  a  demurrer  to  the  complaint,  which  the  court 
sustained;  and  thereupon  the  appellant,  by  leave  of  the  court, 
filed  an  amended  complaint,  to  which  the  respondent  also  dc* 
murred,  and  the  court  sustained  the  demurrer.  The  appellant 
having  failed  to  take  further  proceedings  in  the  suit,  the  court 
dismissed  the  complaint  and  gave  costs  against  him. 

The  appeal  is  really  from  the  decision  upon  the  demurrer  to 
the  amended  complaint,  the  appellant  claiming  that  it  was  er- 
roneous. He  alleged,  substantially,  in  his  amended  complaint 
that  he  was  in  the  lawful  possession  of  160  acres  of  land  in 
said  county  of  Umatilla ;  that  he  acquired  his  possession  and 
held  said  tract  of  land  by  entry  and  filing  upon  the  same  as  a 
timber  culture  claim,  under  the  act  of  Congress  entitled,  ''  an 
Act  to  encourage  the  growth  of  timber  on  the  western  prairies," 
passed  March  8, 1873,  and  the  amendments  thereto  ;  and  ]iad 
received  from  the  officers  of  the  land  office  in  which  he  made 
the  entry  a  certificate,  showing  that  said  filing  had  been  made ; 
that  on  or  about  the  19th  day  of  February,  1885,  ten  acres  of 
said  land  was  and  still  is  enclosed  in  a  separate  field,  and 
planted  by  appellant  in  walnut,  locust,  and  box-elder  trees; 
that  appellant  had  within  the  general  enclosure  a  substantial 
corral  made  of  posts  and  poles,  also  a  straw  stack  and  an  es- 
tablishment for  raising  fowls  and  hogs ;  and  had  on  the  prem- 
ises a  hundred  hens,  and  for  that  purpose  had  erected  a  barn 
twelve  feet  by  thirty  in  size,  with  a  chicken,  house  ;  that  he 
had  fifteen  acres  of  the  land  broken  and  sowed  in  wheat,  and 
one  acre  broken  but  unsown  at  that  date ;  that  one  Albert 
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No84  was  residing  upon  the  premises  as  a  tenant  of  the  appel- 
lant, under  an  agreement  to  do  the  work  and  receive  a  share 
of  the  proceeds  of  the  chickens  and  hogs  that  were  being  raised  ; 
that  the  respondent,  on  or  about  said  19th  day  of  February, 
1885,  broke  open  the  fence  of  said  enclosure,  and  erected  a  small 
shanty  ;  that  it  was  so  close  to  the  corral  and  straw  stack  that 
appellant  was  deprived  of  their  use  ;  that  said  respondent  also 
turned  into  said  enclosure  upon  the  growing  wheat  and  grass, 
and  stack  of  straw,  his  work-horses,  and  allowed  them  to  re- 
main there  two  months  ;  that  on  or  about  the  Ist  of  August, 
1885,  when  the  wheat  upon  the  said  enclosure  was  grown  and 
ready  to  be  harvested,  the  respondent  entered  into  collusion 
with  said  Albert  Noss,  and  pretended  to  purchase  from  him  aH 
of  appellant's  property  upon  the  premises,  and  the  possession 
of  the  premises,  and  thereupon  seized  the  said  wheat,  claiming 
it  as  his  own,  and  forbid,  with  threats  and  menaces,  the  appel- 
lant from  harvesting  it,  and  at  the  same  time  tore  down  the 
said  barn  and  chicken-house,  and  hauled  the  lumber  and  a 
large  quantity  of  other  lumber  away,  and  appropriated  it  to 
his  own  use ;  that  the  greater  part  of  said  tract  was  set  in 
grass  suitable  for  pasture  ;  that  it  had  been  protected  for  the 
past  three  years  by  appellant's  enclosure,  and  that  the  respond- 
ent, on  or  about  the  time  he  took  away  the  barn,  etc.,  broke 
open  and  left  down  the  fences  in  many  places  inclosing  the 
said  premises,  and  has  caused  the  said  grass  to  be  consumed 
by  his  own  and  his  neighbor's  stock;  that  respondent  has 
broken  open  the  fence  around  said  ten  acres  of  trees,  and  the 
cattle  and  horses  of  the  neighborhood  were  running  upon  said 
trees  and  destroying  them;  and  that  respondent  still  continued 
to  threaten  to  continue  to  trespass  on  said  premises,  and  to 
keep  his  stock  running  thereon,  and  thereby  to  entirely  prevent 
ap[)ellant  from  using  and  cultivating  said  land,  to  appellant's 
irreparable  injury  and  damage  ;  that  appellant  was  still  the 
owner  and  in  the  possession  of  said  enclosure  ;  that  he  was  en- 
titled to  the  possession  of  the  same,  and  that  be  had  been  dam- 
aged in  the  sum  of  three  thousand  one  hundred  and  fifty  dol- 
lars  by  the   acts  and    trespasses   of  the  respondent,  and   he 
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demanded  as  relief  that  the  respondent  might  be  enjoined  and 
inhibited  from  trespassing  upon  or  in  any  way  interfering  with 
the  said  enclosure  and  premises  ;  that  it  be  adjudged  and  de- 
creed by  the  court  that  the  respondent  had  no  lawful  claim, 
right  or  interest  in  or  to  said  inclosure,  and  that  a  judgment 
and  decree  might  be  rendered  for  said  sum  of  $3,150  in  his 
favor,  and  against  the  respondent,  with  costs. 

These  facts  should  entitle  the  appellant  to  relief,  and  no 
doubt  would  in  a  proper  proceeding.  It  is  very  doubtful,  how- 
ever, whether  they  entitle  him,  in  the  shape  they  arc  pleaded, 
to  an  injunction.  His  claim  to  damages,  of  courne,  depends 
wholly  upon  his  right  to  equitable  relief.  Damages  in  an 
equitable  suit  are  merely  incidental ;  though  the  appellant  in 
this  case  seems  to  have  made  his  claim  for  damages  the  prin* 
cipal  ground  of  the  suit,  and  the  injunction  incidental.  It  is 
plain  to  be  seen  that  the  appellant  might  have  so  framed  his 
complaint  as  to  have  entitled  himself  to  an  injunction.  If  he 
liad  shown  that  the  respondent  was  committing  or  continuing 
some  act  which  would  produce  injury  to  the  appellant,  it  would 
have  been  sufficient ;  but  here  the  act  had  already  been  done ; 
the  damages  had  been  incurred  and  were  ascertainable.  The 
conduct  of  the  Vespondent  in  the  premises  was,  according  to 
the  allegations  of  the  complaint,  lawless  and  highhanded,  but, 
from  all  that  appears  therefrom,  his  acts  were  only  a  tempo- 
rary affair,  and  the  law  affords  an  ample  remedy  for  redress 
in  damages.  It  is  evident  that  the  wrong  has  spent  its  force, 
though  the  appellant  alleges  that  '^  the  respondent  still  contin- 
ues and  threatens  to  continue  to  trespass  on  said  premises,  and 
to  keep  his  stock  running  thereon,"  &c.  This  is  no  allegation 
of  any  fact — is  only  a  conclusion.  It  does  not  appear  that  the 
respondent  claims  any  right  in  the  premises.  His  pretended 
purchase  from  Albert  Noss  of  the  property  within  said  enclos- 
ure, and  the  possession  of  the  premises,  is  the  extent  of  the 
interest  he  is  shown  to  have,  or  that  he  has  attempted  to  as- 
sert, and  its  legality  could  be  determined  in  an  action  in  the 
nature  of  trespass  quare  clausum  f regit. 

If  the  allegations  of  the  complaint  showed  that  the  respond- 
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ent  was  pursuing"  a  course  that  interfere.d  with  the  appellant's 
compliance  with  the  provisions  of  said  act  of  Congress  through 
which  he  was  endeavoring  to  obtain  title  to  the  tract  of  land, 
the  latter  would  have  an  undoubted  right  to  an  injunction 
against  the  former.  So,  too,  if  it  appeared  that  the  respondent 
entertained  a  purpose  to  destroy  or  injure  the  trees  planted  by 
appellant  upon  the  premises,  and  that  there  was  danger  of  his 
accomplishing  it.  And,  in  granting  such  relief,  the  court 
would  also  take  an  account  of  the  damages  that  had  been  done 
the  appellant  in  the  affair;  but  a  court  of  equity  ought  not  to 
be  resorted  to  in  order  to  obtain  an  award  of  damages  as  the 
principal  ground  of  relief,  which  seems  to  me  to  have  been  the 
main  object  of  the  suit  herein.  Had  the  appellant  commenced 
the  suit  prior  to  the  time  of  the  alleged  breaking  into  the  en- 
closure, and  tearing  down  and  removing  the  chicken  house,  and 
doing  other  acts  complained  of,  there  would  have  been  grounds 
for  an  injunction,  both  preliminary  and  final;  but  he  neglected 
its  commencement  for  nearly  a  year  after  the  breaking  into  the 
2)remise8,  and  more  than  six  months  after  the  alleged  collusion 
between  the  respondent  and  Albert  Noss,  and,  as  I  understand, 
did  not  apply  for  a  restraining  order.  It  is  apparent  to  my 
mind  that  the  recovery  of  damages  is  the  main  object  of  the 
suit,  and  not  the  prevention  of  threatened  injury.  I  see  no 
other  way  than  that  the  appellant  should  be  remitted  to  his 
action  at  law ;  but  lest  he  might  be  concluded  by  a  general 
decree  in  the  suit  from  asserting  a  valid  claim  against  the  re- 
spondent, the  decree  herein  will  be  without  prejudice  to  anoth- 
er suit  for  the  same  cause.  It  will  therefore  be,  that  the  com- 
plaint be  dismissed  without  prejudice,  and  otherwise  the  deci- 
sion appealed  from  will  be  affirmed. 
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OREGON  RAILWAY  AND  NAVIGATION    CO.  v.  J.       »  Jg 
H.  MOSIER  ET  AL.  '«^~ 

Bail&oad  Go&PORATioy— Kiout  op  Wat— Mbasurb  of  Damages. —Where 
the  plaintiff,  a  railroad  corporation,  having  obtained  a  rl|;ht  of  way 
for  its  railroad  over  the  land  in  controversy  from  the  person  in  posses- 
sion, and  supposing  him  to  be  the  owner,  entered  upon  the  land  and  con- 
structed its  road  tliereon;  afterwards,  in  an  action  under  the  statute 
against  the  true  owner  to  condemn  said  lands,  the  defendant  is  not  enti- 
tled to  have  the  value  of  the  railroad  improvements  considered  in  as- 
sessing the  damages. 

Same— Fixtures.— The  old  rule  that  all  things  annexed  to  the  realty  be- 
come part  of  it,  has  been  greatly  relaxed  in  modem  times  for  the  encour- 
agement of  trade,  manufactures  and  transportation. 

Wasco  County.     PlaintifE  appeals.    Reversed  and   new 
trial  ordered. 

Hiifus  Mallory^  for  Appellant. 

A.  S.  Bennetty  for  Respondent. 

Lord,  C.  J. — This  was  a  proceeding  in  pursuance  of  the 
statute  to  condemn  certain  lands  described  in  the  complaint 
for  a  right  of  way  for  a  railroad,  and  for  grounds  for  a  depot, 
water  station,  etc.  The  plaintiff  entered  and  constructed  its 
road  and  buildings  on  the  land  in  1881,  and  has  since  contin- 
ued in  the  use  thereof.  Prior  to  such  entry,  the  plaintiff  had 
bought  and  paid  therefor  to  the  defendant,  J.  H.  Mosier,  who 
was  in  possession  and  claimed  to  be  ^he  owner  of  the  land,  a 
right  of  way,  and  received  from  him  and  his  wife  a  deed  there- 
for, and  in  pursuance  of  the  same  entered  upon  said  land  and 
constructed  its  said  railroad;  that  the  defendant,  Lydia  S. 
Mosier,  during  this  time,  was  not  within  the  state,  and  had 
no  other  tenant  or  person  in  possession  of  her  interest  in  said 
land  than  her  father,  the  said  J.  II.  Mosier;  and  that  she  owns 
a  one-seventh  interest  in  the  land  sought  to  be  appropriated, 
and  to  condemn  which  the  proceedings  were  instituted. 

Without  further  detail,  it  is  sufficient  to  say  that  the  several 
assignments  of  error  relate  to  the  rejection  of  certain  evidence, 
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the  giving  of  certain  instructions,  and  the  refusal  to  give  cer- 
tain others  requested;  all  of  which  raise  but  a  single  question, 
and  that  is,  whether  the  defendants  are  entitled  to  have  the 
value  of  these  railroad  improvements  included  in  assessing  the 
damages.  The  theory  upon  which  the  court  below  proceeded 
was,  that  the  plaintiff,  having  entered  upon  the  land  without 
the  consent  of  the  owner,  and  without  having  instituted  the 
necessary  proceedings  required  by  statute  for  the  ascertain- 
ment of  damages  or  compensation  to  which  the  defendant  was 
entitled,  and  the  payment  of  the  same,  was  a  trespasser;  and 
that  the  rails,  ties,  and  other  structures  which  the  plaintiff  had 
affixed  to  the  lands  in  the  mode  ordinarily  done  for  railroad 
purposes,  became  a  part  of  the  freehold,  and  vested  in  the  pro* 
prietor  of  the  soil.  It  is  evident  from  the  language  of  the  in- 
structions, that  the  court  applied  the  common  law  maxim, 
quicquid plantatur  Bolo^mlo  cedit^  with  ancient  rigor  and  strict- 
ness, and  regarded  the  fact  of  attachment  to  the  soil  of  struc* 
tures  as  decisive  of  their  character  as  fixtures,  and  the  right  of 
the  owner  of  the  land  to  them. 

The  old  rule,  that  all  things  annexed  to  the  realty  become  a 
part  of  it,  has  been  much  relaxed,  and  several  exceptions  re- 
cognized; as  where  the  intention  is  manifest  to  use  the  alleged 
fixtures  in  some  employment  distinct  from  the  use  of  the  soil 
or  husbandry,  or  where  the  chattel  has  been  affixed  for  the 
purposes  of  trade  or  the  mechanical  arts.  In  modern  times, 
for  the  encouragement  of  trade,  manufactories  and  transport- 
tation,  and  owing  no  doubt  in  part  to  the  increased  value  and 
importance  of  personal  property,  many  things  are  now  consid- 
ered as  personalty  which  are  attached  to  the  soil.  The  neces- 
sities and  convenience  of  an  advancing  civilization  have  de- 
manded a  relaxation  of  the  strict  rule,  so  that  now  attachment 
to  the  soil  is  only  one  of  several  conditions  to  help  in  determin- 
ing whether  a  given  thing  belongs  to  the  realty.  The  booka 
indicate  that  various  considerations  have  been  applied  by  the 
courts  in  the  determination  of  this  question;  and  that  few  de-. 
cisions,  although  involving  fixtures  of  a  similar  character,  can 
be  considered  of  absolute  authority  for  its  disposition ;  but  that. 
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in  the  nature  of  things  every  case  must  depend  more  or  less 
upon  its  own  special  facts  and  peculiar  circumstances.  (Schoul- 
er  on  Personal  Property,  Sec.  117.) 

In  Railroad  Co^  v.  DeaU  90  N.  C.  Ill,  the  exceptions  to 
the  general  rule  and  the  reasons  for  them  are  clearly  and  dis- 
tinctly stated  by  Merriman,  J.  He  said :  **  The  general  rule 
of  law  is  that  buildings  and  other  structures  erected  on  land 
for  the  better  enjoyment  of  it  become  identified  with,  part  of, 
and  go  with  the  land,  and  the  tenant  has  no  right  at  any  time 
to  remove  them.  Anciently,  the  law  was  more  strict  in  re- 
spect to  making  things  erected  upon  and  attached  to  the  land, 
directly  or  indirectly,  a  part  of  the  freehold,  than  in  modern 
times.  As  civilization  has  advanced  and  trade  and  the  mechan- 
ic arts  and  other  industries  have  multiplied  and  increased  in 
development,  and  correspondingly  in  their  necessities  and  wants 
of  reasonable  convenience,  there  has  been  a  growing  relaxation 
of  the  strict  rules  of  law  mentioned  in  their  favor.  It  is  the 
policy  of  the  law  to  encourage  trade,  manufactories  and  trans- 
portation, by  affording  them  all  reasonable  facilities.  Buildings^ 
fixtures,  machinery  and  all  such  things  certainly  intended  and 
calculated  to  promote  them,  are  treated,  not  as  a  part  of  the  land 
but  as  distinct  from  it,  belonging  to  the  tenant,  to  be  disposed  of 
or  removed  at  his  will  and  pleasure.  Hence,  if  a  house  or 
other  structure  is  erected  upon  land  only  for  the  exercise  of 
trade,  or  for  the  mixed  purposes  of  trade  and  agriculture,  no 
matter  how  it  may  be  attached  to  it,  it  belongs  to  the  tenant, 
and  may  be  removed  by  him  during  his  term,  and  in  some 
classes  of  cases,  after  it  is  ended  ;  though  the  tenant  after  his 
term  is  over  would,  in  going  back  upon  the  land  to  get  his 
property,  be  guilty  of  a  trespass,  and  except  in  that  respect 
the  property  would  remain  4iis.  The  exceptions  to  the  general 
rule  pointed  out  above  are  well  settled,  and  the  practical  diffi- 
culty in  any  case  arises  in  pointing  out  when  the  general  rule 
or  exception  applies.  The  exception  does  not  depend  on  the 
character  of  the  structure  or  the  thing  erected,  or  whether  it  is 
built  of  one  material  or  another,  or  whether  it  be  set  in  the 
earth  or  upon  it;  but  whether  it  is  for  the  purposes  of  trade  or 
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manufacture,  and  not  intended  to  become  identified  with  and  part 
of  the  land."  {Railway  Co.  v.  Canton  Co.,  30  Md.  352;  Van 
Ness  V.  Pacard,  2  Pet.  137;  Central  Branch  R.  R.  v.  Fritz, 
20  Kan.  434;  Moore  v.  Valentine,  77  N.  C.  188 ;  Pemberton  v. 
King,  2  Dev.  376  ;  Taylor  on  L.  &  T.,  Sees.  644-^46;  Schouler 
on  Personal  Property,  Sees.  114-118.) 

The  right  of  the  state  to  take  private  property  for  public 
uses,  and  the  delegation  of  such  right  to  a  corporation,  subject 
only  to  the  constitutional  limitation  that  just  compensation  shall 
be  made,  is  not  questioned.  Under  our  statute,  the  plaintiff, 
as  such  corporation,  is  authorized  and  empowered  to  acquii-c 
land  for  railroad  purposes  by  agreement  with  the  owner,  or, 
failing  to  agree,  by  appropriate  proceedings  for  its  condemna- 
tion.  The  mode  to  be  pursued,  how  and  when  payment  is  to 
be  made,  and  the  rights  of  each  party,  are  distinctly  define<I, 
protected  and  secured  under  its  provisions.  In  one  way  or  the 
other  the  law  must  be  complied  with,  to  make  a  valid  acquisi- 
tion of  the  right  of  way  over  the  lands.  If  the  corporation 
enters  upon  the  land  and  appropriates  it  without  the  consent  of 
the  owner,  or  proper  proceedings  for  ascertaining  the  compen- 
sation and  making  payment  of  the  same,  it  renders  itself  liable 
to  an  action  of  trespass  or  ejectment,  or  to  be  enjoined  in 
equity  until  compensation  is  ascertained  and  paid.  (Pierce, 
Railroads,  167,  and  notes.)  Still,  it  is  the  right  of  the  plaint- 
iff to  acquire  the  land  for  its  road  —  it  is  clothed  with  the 
power  of  the  state  for  that  purpose,  and  the  use  to  which  it  is 
sought  to  appropriate  it  is  public  and  not  private. 

In  view  of  the  rights  thus  delegated  by  the  state  to  the  cor- 
poration, the  purposes  for  which  they  were  conferred,  the  pub- 
lic use  for  which  the  land  is  condemned,  the  just  comi)ensation 
required  to  be  paid  for  its  approprifition,  and  the  great  interest 
the  public  has  in  the  successful  operation  of  the  road,  it  seems 
to  us  that  these  are  elements  which  plainly  distinguish  the 
acts  of  a  corporation,  although  technically  a  trespasser,  in  build- 
ing its  road  upon  land  without  proper  authority  therefor,  from 
the  acts  of  a  common  trespasser  in  affixing  chattels  to  the  free- 
liold,  and  to  render  inapplicable  the  strict  rule  of  law  which 
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would  treat  such  improvements  as  fixtures  and  part  of  the  re- 
st I  ty,  or  to  require  the  law  to  be  administered  upon  the  just 
and  liberal  principles  of  the  exceptions  to  that  rule  which  would 
record  such  improvements  as  personalty,  and  exclude  them  in 
computing  the  value  of  the  land. 

Tliis  distinction,  and  its  application  to  the  facts  here,  have 
been  thus  clearly  stated  by  Bicknell,  C.  J. :  "  The  duty  rested 
upon  the  appellee,  before  the  taking  and  appropriation  of  the 
lands,  to  have  caused  in  the  appointed  mode  an  ascertainment 
of  the  compensation  to  which  the  owner  was  entitled,  and  to 
have  made  payment  of  the  compensation.  Neglecting  this  duty, 
the  entry  upon  and  possesion  of  the  lands  was  wrongful;  no 
title  to  them  was  acquired,  and  the  title  of  the  owner  was  not 
divested.  The  neglect  of  the  duty,  the  wrongful  entry  and  pos- 
session, does  not  preclude  the  appellee  from  resorting  subse- 
quently to  appropriate  proceedings  for  the  acquisition  of  the 
lands,  {ind,  of  consequence,  availing  itself  of  all  the  structures 
It  may  have  placed  thereon.  (Justice  v.  iV.  F.  -B.  jB.  (7o., 
87  Pa.  St.  28;  Secomhe  v.  E.  H.  Co.,  23  Wall.  108.)  Though 
the  appellee  was  a  trespasser  by  reason  of  the  neglect  to  pur- 
sue the  proper  remedy  for  acquiring  the  lands — acquiring  them 
without  the  consent  of  the  owner — there  is  in  the  right  contin- 
uing in  him  to  pursue  the  remedy,  rendering  th©  possession 
rightful,  and  by  which  the  title  may  be  acquired,  a  plain  dis- 
tinction between  the  appellee  and  a  common  trespasser.  As 
against  such  trespasser  the  proprietor  can  keep  the  lands,  and 
keeping  them,  hold  the  improvements  he  may  have  annexed  to 
the  soil.  No  remedy  is  given  the  trespasser  by  which  he  may 
acquire  the  use  and  enjoyment  of  or  title  to  the  lands.  There 
is  also  another  distinguishing  fact :  the  structures  of  the  appellee 
were  dedicated,  not  to  the  use  and  enjoyment  of  the  freehold- 
er, but  to  public  uses,  which  are  the  consideration  for  the 
grant  to  the  appellee  for  the  corporate  franchise,  and  of  the 
right,  in  the  exercise  of  these  franchises,  to  take  and  appropri- 
ate private  property.  These  elements  of  the  case  distinguish 
it  from  that  of  the  trespasser  entering  upon  lands,  fixing  chat- 
tels to  the  freehold  for  its  u^e  and  enjoyment,  whicli  he  must 
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intend  to  convert  into  realty,  and  which,  following  the  title  to 
the  soil  as  one  of  its  incidents,  pass  to  the  proprietor."  {Jones 
V.  JV:  O.  <fe  S.  a.  R.  Co.,  70  Ala.  282.) 

Equally  to  the  point  is  the  language  of  Agnew,  J. :  *^  This 
is  not  a  case,"  said  he,  ^'  of  mere  trespass  by  one  having  no 
authorit}'  to  enter,  but  of  one  representing  the  state  herself, 
clothed  with  the  power  of  eminent  domain,  having  a  right  to 
enter  and  place  these  materials  on  the  land  taken  for  public 
use — materials  essential  to  the  very  purpose  which  the  state 
hns  declared  in  the  grant  of  the  charter.     It  is  true,  the  entry 
was  a  trespass  by  reason  of  the  omission  to  do  an  act  required 
for  tlic  security  of  the  citizen,  to  wit,  to  make  compensation 
or  to  give  security  for  it.     For  this  injury  the  citizen  is  enti- 
tled to  redress.     But  his  redress  cannot  extend  beyond  his  in- 
jury.    It  cannot  extend  to  taking  the  personal  chattels  of  the 
railroad  company.     They  are  not  his,  and  cannot  increase  his 
remedy.     The  injury  was  to  what  the  landholder  had  himself, 
not  what  he  had  not.     Then  why  should  the  materials  hud 
down  for  the  benefit  of  the  public  be  treated  as  dedicated  to 
him?     In  the  case  of  a  common  trespasser,  the  owner  of  the 
hind  may  take  and  keep  his  structures,  nolens  volena  ;  but  not 
so  in  this  case,  for  though  the  original  entry  was  a  trespass,  it 
is  well  settled  that  the  company  can  proceed  in  due  course  of 
law  to  appropriate  the  land,  and  consequently  to  reclaim  and 
avail  itself  of  the  structures  laid  thereon."     (Justice  v.  Rail- 
warj  Co,^  87  Pa.  St.  28  ;  see  also  Toledo  &c.  R.  R.  Co.  v.  Dun- 
lap^  47  Mich.  456 ;  Morgan's  Appeal^  89  Mich.  675  ;  Zrt/^^  ^• 
Railway  Co.,  42  Wis.  538  ;  Daniels  \.  Railway  Co.,  41  Iowa, 
62.) 

The  object  of  the  proceeding  is  to  award  just  compensation 
to  the  owner  of  the  land.  Improvements  made  by  the  corpo- 
ration and  for  the  use  of  the  road  and  necessary  for  its  success- 
ful operation,  constitute  no  part  of  the  damage  or  value  of  the 
land.  The  just  compensation  is  for  the  injury  which  he  may 
sustain  for  the  taking  of  the  land.  "  When  this  is  afforded, 
the  purposes  of  right  and  the  constitution  are  satisfied.  It  is 
not  intended  that  compenastion  shall  extend  beyond  the  loss 
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and  injury,  including  that  which  the  land  owner  had  not  when 
the  property  was  taken,  but  which  is  an  incident  of  the  appro- 
priation, and  essential  to  the  uses  for  which  the  law  confers 
the  riglit  of  taking  the  property."  {Jone9  v.  Railway  Com* 
pani/j  supra  ;  M.  C.  Co.  v.  JBooraem^  28  N.  J.  Eq.  450.)  The 
judgment  must  be  reversed  and  a  new  trial  ordered. 


[Filed  May  26, 1886.1]  14    se5l 

GILLIAM  COUNTY  «.  WASCO  COUNTY.  '^g{| 

Counties — Divibion  op.— When  a  new 'county  is  created  out  of  part  of 
an  old  one,  the  old  county  takes  the  county  property,  and  becomes 
liable  for  the  whole  of  the  county  Indebtedness,  in  the  absence  of  legisla- 
tive provision  to  the  contrary. 

Saxb— Apfobtionmbnt  of  Taxbs.— -In  such  case  the  old  county  may  be 
compelled  to  pay  the  whole  of  the  state  levy  of  taxes  charged  upon 
the  county  at  the  time  the  division  took  place. 

Wasco  County.     Defendant  appeals.     AfErmed. 

A.  S.  Bennett^  for  Appellant. 

//.  (7.  Condon^  for  Respondent. 

Waldo,  C.  J. — It  is  settled  law  that  when  a  new  county  is 
created  out  of  a  part  of  an  old  one,  the  old  county  takes  the 
county  property  and  becomes  liable  for  the  whole  of  the  county 
indebtedness,  in  the  absence  of  legislative  provision  to  the  con- 
trary. (^Laramie  County  v.  Albany  County^  92  U.  S.  307 ; 
Sedgyyich  County  v.  Bunker^  17  Kan.  500,  601.)  Although 
in  strict  technical  language  a  tax  is  not  a  debt,  yet  in  an  en- 
larged sense,  whenever  there  is  a  duty  to  pay  on  any  ground 
there  is  a  debt.  (Beacon's  Abr.,  Title  Debt.)  And  on  this 
ground  it  was  said  in  Neal  v.  Commonwmlth.  21  Gratt.  513, 
that  "  a  tax  is  a  debt  recoverable  ordinarily  by  distress,  and 
for  it  an  action  of  debt  may  lie."  So  the  language  of  Stratton, 
J.,  Multnomah  County  v.  The  State,  1  Or.  360,  is  directly  to 

1  Suspended  on  petition  for  rehearing  till  February  19, 1887. 
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the  point,  that  after  the  taxes  are  charged  the  relation  broadly 
of  debtor  and  creditor  between  the  county  and  the  state  exists. 

Hence,  when  a  county  is  divided,  the  old  county,  upon  tliis 
principle,  may  be  compelled  to  pay  the  whole  of  the  state  levy 
charged  upon  the  county  at  the  time  the  division  took  place. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed. 
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[PUod  March  7, 1887.] 

S.  BROWN  AND  N.  GOODMAN  v.  S.  T.  NORTHOUTT. 

IrV AUBHOUSE.  —  BioHTS  OF  Dkpositors. —Where  several  depositors  have 
wheat  stored  in  a  warehouse  in  a  common  mass,  and  a  deficiency 
occurs,  from  whatever  cause,  not  occasioned  by  the  fault  of  any  such  de- 
positors, the  loss  must  be  borne  by  each  of  them  in  the  proportion  which 
the  amount  of  his  wheat  bears  to  the  whole  amount  deposited. 

Same— Contribution.— In  such  case,  where  a  depositor  has  received  the 
full  quantity  of  the  wheat  deposited  by  him,  or  a  larger  proportion 
than  his  rateable  share,  in  view  of  such  defloie&cy,  he  is  bound  to 
account  to  the  other  depositors  for  such  excess,  according  to  the 
proportion  of  tlie  loss. 

Saub— But  it  seems  a  depositor  will  not  be  liable  so  to  account,  unless 
sucli  loss  occurred  after  he  so  stored  his  wheat.  The  loss  must  be 
borne  by  those  who  were'depositors  at  the  time  it  oooarred. 

Marion  County.     Defendant  appeals.     Affirmed. 

JVl  B.  Knight  and  «/".  A.  Stratton^  for  Appellant. 

.    The  bill  of  sale  from  Harkleroad  describes  only  the  wheat  in 
the  warehouse,  and  Is  conclusive  against  the  respondents  un- 
less they  can  vary  its  terms  by  parol,  and  this  they  cannot 
xrv.  Orbo.— 34. 
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do.  (^Van  Evra  v.  Davis^  51  Iowa,  641;  Sutton  v.  Ariiett^ 
51  III.  198  ;  PaHridge  v.  White,  59  Me.  564 ;  Itidgway  v.  Bow- 
tnanj  7  Cush.  271.)  This  is  not  the  case  of  an  agreement  con- 
taining ambiguous  provisions  which  the  parties  seek  to  explain 
by  parol,  as  are  all  the  cases  cited  by  respondents;  the  words 
of  the  agreement  are  clear  and  explicit,  and  plaintiffs  seek  by 
parol  to  give  the  agreement  a  meaning  utterly  at  variance  with 
the  natural  import  of  the  language  used.  (^MUlett  v.  3farstony 
62  Me.  477.)  When  Harkleroad,  on  Northcutt's  order,  sep- 
arated his  grain  from  the  mass  in  store,  the  latter  became  the 
owner  thereof  in  severalty.  And  when  it  was  place<l  in  the 
cars  the  railway  company  became  the  bailee.  ( Angel  1  on  Car- 
riers, Sees.  129,  130,  131;  Judson  v.  Western  JR.  H.  Co.,  4 
Allen,  520 ;  Fitchhurg  &  Worcester  R.  R.  Co.  v.  Hanna,  6 
Gray,  541;  Illinois  &c,  R.  R,  Co.  v.  Smyser,  33  111.  354; 
Sexton  v.  Graham,  53  Iowa,  181  ;  Squires  v.  Payne,  6  Cal. 
054  ;  Clark  v.  Griffith,  24  N.  Y.  595 ;  Huhler  v.  Gaston  & 
Furry,  9  Or.  67-9;  Williams  v.  McGrade,  13  Minn.  174  ; 
Moher  V.  Stoner,  14  Iowa,  115.) 

William  M.  Ramsey,  for  Respondents. 

It  is  competent  to  show,  by  parol,  what  property  the  par- 
ties contracting  intended  should  pass  by  a  bill  of  sale.  (^Mor- 
roxo  V.  Reed  et  als.,  30  Wis.  Rep.  81;  Galen  et  al,  v.  Brown^ 
22  N.  Y.  R.  37  ;  Rugg  et  al.  v.  Hale,  40  Vermont  R.  133 ; 
Dodge  v.  Potter  et  al.,  18  Barbour  R.  19:j.)  Where  grain  of 
different  owners  has  been  intermingled  in  common  by  a  ware- 
houseman without  objection  and  according  to  usage,  it  becomes 
common  property,  owned  by  the  several  parties  in  the  propor- 
tion in  which  each  had  contributed  to  the  common  mass.  The 
several  owners  are  subject  to  sustain  any  loss,  pro  rata,  which 
may  occur  by  diminution,  decay  or  otherwise.  QDole  v.  Olm- 
stead  et  al,  36  111.  150;  Sexton  v.  Graham,  53  Iowa,  181,192; 
I>r)ws  v.  Echstrone,  1  McCrary  Rep.  434.)  And  where  tha 
warehouseman  assigns,  as  in  this  case,  and  there  is  a  deficiency, 
and  any  depositor  has  received  more  than  his  rateable  share,  he 
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18  compelled  to  account  for  such  excess  received  by  him,  ac- 
cording to  his  proportion  of  the  loss.  {Dole  v.  Olmsteady  su- 
pray  160,  154;   GrecTdeafy.  Dowa  et  aLy  3  McCrary,  27.) 

Thayer,  J. — The  main  facts  of  this  case  are  as  follows  :  In 
January,  1880,  certain  parties,  including  the  respondents  and 
the  ap[)el]ant,  had  wheat  in  different  amounts  on  storage  in  the 
warehouse  kept  by  one  S.  Harkleroad,  at  Gervais,  in  Marion 
County.  The  wheat  had  been  received  by  Harkleroad  as  ware- 
houseman, and  was  in  mass.  On  the  22d  of  January,  1880, 
the  appellant  having  made  arrangements  with  Allen  &  Lewis 
of  Portland,  to  sell  to  them  the  wheat  he  had  on  deposit  in  said 
warehouse,  gave  an  order  to  Harkleroad  to  sliip  it  to  said  Al- 
len &  Lewis,  and  at  the  same  time  contracted  with  Harkleroad 
to  procure  for  Iiim  the  necessary  sacks  in  which  to  place  it  for 
shipment.  Harkleroad  engaged  transportation  of  the  railroad 
company  for  the  wheat.  There  was  a  side  track  to  his  ware- 
house, and  the  company  left  some  cars  upon  it  to  receive  the 
wheat.  Harkleroad  engaged  in  sacking  and  putting  the  wheat 
aboard  these  cars.  After  he  had  sacked  up  some  thirteen  hun- 
dred and  thirty-three  bushels,  the  greater  part  of  which  he 
had  put  aboard  the  said  cars,  he  stopped  sacking  and  sent  for 
appellant,  who  lived  a  few  miles  out  in  the  country  from  Ger- 
vais. Appellant  came  to  Gervais  on  the  evening  of  the  30th 
of  said  month  of  January,  and  was  then  informed  that  there 
was  not  sufficient  wheat  on  storage  in  said  warehouse  to  pay 
all  the  depositors  the  amounts  they  had  respectively  stored  with 
Harkleroad.  A  conference  was  had  between  Harkleroad  and 
the  respondents  and  appellant,  which  resulted  in  Harkleroad's 
making  a  bill  of  sale  to  them  of  certain  effects,  including  the 
whejit ;  and  on  the  following  day  they,  respondents  and  appel- 
lant, entered  into  a  written  agreement  between  themselves,  of 
which  the  following  is  a  copy :  "  Articles  of  agreement  made  and 
entered  into  by  and  between  N.  Goodman,  S.  T.  Northcutt  and 
'  S.  Brown,  of  Marion  County,  State  of  Oregon,  on  this3l8t  day 
of  January,  1880,  as  follows,  to  wit :  Whereas  S.  Harkleroad  did 
on  the  80th  day  of  January,  1830,  make  a  bill  of  sale  and  deliver 
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to  the  above  named  parties  to  this  agreement  all  his  personal 
l)ropert7,  consisting  iupart  of  wheat  in  the  warehouse  at  Gervais 
and  all  other  articles  mentioned  in  said  bill  of  sale,  for  the  par- 
j)0se  of  said  parties  converting  the  same  into  money,  and  pay- 
ing themselves  pro  rata  for  the  claims  the  said  parties  hold 
against  said  Harkleroad,  on  account  of  having  wheat  stored  ia 
Ills  (Harkleroad's)  warehouse  in  Qervais  ;  each  one  of  said 
parties*  claim  is  as  follows,  to  wit :  J.  Stevens  per  S.  Brown, 
seven  hundred  and  two  and  thirty-one  sixtieths  busliels  ;  S.  T. 
Northcutt,  seventeen  hundred  and  tweaty-three  and  twenty- 
three  sixtieths  bushels ;  N.  Goodman,  seven  hundred  and  eighty- 
eight  bushels ;  W.  McKee,  per  S.  Brown,  ten  and  forty-nine 
sixtieths  bushels;  and  further  agree  that  as  soon  as  the  whesU 
above  referred  to  is  converted  into  money  or  divided,  then  the 
fund  arising  from  said  wheat,  as  well  as  that  of  any  other  prop- 
erty so  sold  by  us,  shall  be  divided  pro  rata^  as  each  claim  bears 
to  the  whole  amount  claimed.  And  we  further  agree  to  con- 
vert all  said  property,  real  and  personal,  into  money;  tlieu  a 
full  and  equal  division  pro  rata  to  be  made,  and  all  business 
to  be  settled  up  as  soon  as  the  nature  of  the  business  will  ad- 
mit of,  with  as  little  loss  to  us  as  possible  ;  and  it  is  further 
understood  that  the  shriveled  or  spring  wheat  in  said  ware- 
house, turned  over  to  us  by  said  Harkleroad,  does  not  belong 
to  the  parties  to  this  agreement,  only  such  as  is  left,  if  any, 
after  the  parties  who  own  the  same  have  taken  out  their  claims 
on  said  wheat.  "  Witness,  etc., 

"N.  Goodman. 

"  S.  T.  Northcutt. 

"  S.  Brown." 
The  respondents  and  appellant  were  the  principal  owners  of 
the  wheat  stored.  There  were,  however,  three  parties  besides 
those  named  in  said  written  agreement,  who  also  had  wheat 
stored  with  Harkleroad,  viz:  John  Wolford  &  Co.,  117.60 
bushels,  James  Broyles,  28  busliels,  and  Qiarles  Barkhurst, 
166.30  bushels,  subject  to  the  general  deficiently.  The  follow- 
ing is  a  copy  of  the  bill  of  sale  referred  to  .%n  said  agreement 
above  set  out,  viz :  ^ 


\ 


Mar.  1887.]  Brown  v.  Northcutt.  538 

opinion  of  the  Court— Thayer,  J. 

"  Know  all  men  by  these  presents,  that  I,  Samuel  Harkle- 
road,  of  Gervais,  Marion  County,  State  of  Oregon,  have  this 
(lay  sold  to  N.  Goodman,  S.  T.  Northcutt,  and  Samuel  Brown, 
aiid  delivered  to  them,  all  my  right,  title  and  interest  in  and  to 
the  following  described  property,  to  wit,  for  the  consideration 
hereinafter  named  :  All  the  wheat  in  the  warehouse  which  the 
said  Harkleroad  has  been  controlling  during  the  year  1879, 
and  up  to  this  date,  known  as  the  H.  Ilewctt  &  Co.  ware- 
house, in  Gervais,  and  also  all  sacks  in  said  warehouse,  or  due 
him  from  different  parties  ;  also  all  book  accounts  and  notes 
due  s«aid  Harkleroad  for  storage,  etc. ;  1  i)air  platform  scales, 
1  beam  scale,  1  pair  trucks,  1  scoop  shovel  and  some  belting, 
1  bay  horse  named  John,  1  sorrel  mare  named  Nell,  1  Etna 
mower,  some  buckwheat  screenings  in  said  warehouse,  1  set 
double  harness,  1  sulky  plow,  1  Standard  organ  ;  for  the  con- 
sideration of  the  sum  of  $3,500,  the  receipt  of  which  is  here- 
by acknowledged. 

"  Done  in  Gervais,  Oregon,  this  30th  day  of  January,  1880. 

"  S.  Harkleroad.     [l.  s.]  ** 

After  said  bill  of  sale  was  executed,  and  the  understanding 
had  in  reference  to  the  closing  out  of  the  affair,  the  appellant 
became  solicitous  about  his  arrangement  with  Allen  &;  Lew- 
is to  sell  them  his  wheat,  which  resulted  in  an  agreement  be- 
tween him  and  the  respondents,  that  he  should  have  a  sufficient 
part  of  it,  at  one  dollar  a  bushel,  to  fill  his  contract  with  Allen 
&  Lewis. 

The  business  and  assets  of  said  Harkleroad  were,  on  the 
said  81st  day  of  January,  delivered  over  to  respondents  and  ap- 
pellant. The  latter  says  in  his  testimony,  that  "  the  next 
day,  that  is  Saturday,  the  Slst,  the  key  of  the  warehouse  was 
given  to  me.  I  went  over  to  the  warehouse  for  a  few  minute^ 
and  came  back  to  Mr.  Goodman's."  Then  he  went  and  re- 
ceived the  property,  went  by  the  warehouse,  told  the  men  that 
had  been  working  there  for  Harkleroad  that  he  did  not  think 
he  could  do  any  work  in  the  warehouse  that  day  ;  went  up  to 
Harkleroad's,  and  was  busy  until  noon  receiving  the  property  ; 
thinks  that  was  all  that  was  done   that  day  between  Brown, 
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Goodman  and  himself ;  thinks  the  agreement  was  drawn  up 
and  signed  that  day,  and  the  next  morning,  Sunday,  got  some 
hands  and  went  to  work.  The  first  work  was  to  sew  some 
sacks  that  were  filled  when  he  went  in,  and  load  a  car ;  did  not 
fill  any  wheat  to  load  the  car  out  of  the  bins ;  there  was  a  car- 
load already  filled  ;  that  appellant  received  of  said  wheat,  in- 
cluding that  which  was  at  the  time  aboard  the  cars  and  that 
liad  been  sacked  and  left  in  the  warehouse,  sixteen  hundred  and 
eighty-seven  bushels,  which  he  delivered  to  Allen  &  Lewis  up- 
on his  contract  with  them,  and  received  the  price  thereof. 

There  was  a  deficiency  of  wheat  held  by  Harkleroad  at  the 
time  appellant  gave  the  order  to  ship  his  wheat  to  Allen  & 
Lewis,  and  at  the  time  Hark?eroad  began  loading  the  cars, 
amounting  to  about  one  third  the  quantity  that  had  been  stored 
with  him  by  the  several  parties  before  mentioned.  The  suit 
was  brought  to  adjust  the  matter,  and  to  compel  the  appellant 
to  account  for  the  1G87  bushels  at  one  dollar  a  bushel,  the  price 
he  had  agreed  to  pay  therefor,  if  the  respondent  would  permit 
him  to  ship  it  upon  his  said  contract ;  and  I  am  not  able  to  dis- 
cover any  sufficient  reason  why  he  should  not  be  required  to  do 
so.  It  is  true  that  the  bill  of  sale  and  the  written  contract  be- 
tween the  parties  only  specify  the  wheat  in  the  warehouse  ; 
but  it  is  evident,  I  think,  that  the  parties  intended  them  to  ia- 
elude  all  the  wheat  Harkleroad  had  on  hand,  or  that  was  in  the 
cars,  or  that  had  been  sacked.  The  written  agreement  shows 
that,  and  the  testimony  establishes  it  beyond  any  question. 

It  is  claimed  upon  the  part  of  the  appellant  that  all  the 
wheat  that  had  been  placed  in  the  cars  prior  to  the  time  of  the 
agreement  between  the  parties,  and  all  that  had  been  sacked 
and  left  in  the  warehouse,  belonged  of  right  to  appellant ;  that 
as  soon  as  it  was  segregated  from  the  mass  of  wheat  it  became 
his  in  severalty;  and  that  he  did  not  know,  at  the  time  he  signed 
the  contract,  that  the  thirteen  hundred  and  thirty-three  bushels 
had  been  sacked  and  the  three  cars  loaded,  and  that  he  should 
therefore  be  entitled  to  claim  that  wheat,  notwithstanding  he 
had  agreed  to  receive  it  and  pay  to  respondents  a  dollar  a 
bushel  therefor. 
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If  it  were  material,  I  do  not  think  appellant  could  establish 
from  the  testimony,  ignorance  or  want  of  knowledge  of  that 
fact.  He  had  given  the  order  to  have  his  wheat  shipped  ;  was 
at  the  warehouse  on  the  morning  of  the  day  the  contract  was 
entered  into;  testified  that  three  cars  were  then  loaded  ;  went 
the  next  day  and  began  the  completion  of  the  shipment  of  the 
wheat;  and  on  the  2d  day  of  February,  thereafter,  according  to 
the  testimony  of  Mr.  W.  T.  Welch,  book-keeper  of  the  assign- 
ees— respondents  and  appellant — the  amount  of  the  wheat  re- 
ceived by  appellant  and  shipped  to  Allen  &  Lewis  was  charged 
up  against  appellant  upon  the  books  of  the  said  assignees 
under  the  direction  of  the  last  named  parties,  and  apparently 
with  the  full  approval  of  all  of  them.  He  certainly  had  the 
fullest  opportunity  to  ascertain  before  signing  the  said  contract 
what  had  been  done  by  Harkleroad  in  compliance  with  his  or- 
der. But  what  does  it  signify,  whether  he  knew  it  or  not  ? 
There  was  a  shortage  of  wheat  in  the  warehouse  before  any 
was  taken  out  to  put  aboard  of  said  cars.  There  was  only 
about  two-thirds  enough  to  pay  the  depositors,  including  the 
appellant,  the  amounts  they  had  respectively  stored  there;  and 
the  wheat  not  having  been  kept  separate,  the  deficiency  or  loss, 
from  whatever  circumstance  it  may  have  occurred,  if  not  occa- 
sioned by  the  fault  of  any  of  them,  must  fall  upon  all  in  the 
proportion  which  the  amount  of  wheat  each  had  deposited 
bore  to  the  whole  amount  deposited.  This  rule  is  based  upon 
a  maxim  that  all  courts  are  bound  to  observe — the  maxim  that 
equality  is  equity — and  it  certainly  could  liave  no  better  foun- 
dation. The  authorities  produced  at  the  hearing  by  the  re- 
spondents' counsel  show  that  it  has  been  recognized  and  ap- 
proved by  courts  of  the  highest  authority.  (See  Cushing  et 
(d.  V.  Breed  et  ah,  14  Allen,  380  ;  53  Iowa,  192, 193  ;  3  Federal 
Reporter,  19  and  20 ;  Dole  et  al.  v.  Olmstead  et  al,^  36  111.  160.) 

In  Cushing  v.  Breedy  Bupra^  the  court  held  that  where  sev« 
eral  parties  had  stored  various  parcels  of  grain  in  an  elevator, 
and  it  was  put  into  one  mass  according  to  usage,  to  which 
they  must  have  been  deemed  to  have  assented,  they  were  ten- 
ants in  common  of  the  grain,  and  that  each  was  entitled  to 
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8uch  a  proportion  as  the  quantity  placed  there  by  him  bore  to 
the  whole  mass ;  and  in  Dole  v.  Olmsteadj  supra^  the  court 
held  the  same  doctrine,  and  held,  further,  that  the  grain  being 
thus  owned  in  coramon,  the  several  owners  were  compelled  to 
sustain  any  loss  ^o  rata  which  might  occur  by  diminution, 
decay,  or  otherwise;  and  that  where  the  holder  of  a  receipt 
had  received  the  full  quantity,  or  a  larger  proportion  than 
his  rateable  share  in  view  of  the  deficiency,  he  would  be  bound 
to  account  for  such  excess  received  by  him  according  to  hia 
proportion  of  the  loss. 

Tliis  is  undoubtedly  the  correct  rule,  as  it  is  founded  upon 
common  justice.  The  result  of  the  rule  is  simply  this:  A 
puts  wheat  in  a  warehouse  for  storage  ;  B,  C,  and  others,  sev- 
erally, have  wheat  there  for  the  same  purpose.  It  is  all 
mingled  together,  with  the  presumed  consent  of  all  parties. 
They  each  necessarily  own  the  several  amounts  of  wheat  they 
have  there,  but  neither  can  identify  his  own,  but  it  is  in  com- 
mon ;  and  if  a  loss  occurs  by  casualty,  or  the  warehouseman 
wrongfully  abstracts  a  part  of  the  general  lot,  it  must  neces- 
sarily be  borne  by  the  depositors  pro  rata.  But  to  render  A 
liable  to  contribute  to  the  loss,  it  must  occur  after  he  stored  hia 
wheat ;  he  would  not  be  affected  by  any  deficiency  which  oc- 
curred prior  to  his  deposit  of  his  wheat.  Former  deficiencies 
would  have  to  be  borne  by  B,  C,  and  others,  who  had  wheat 
there  when  it  occurred.  A's  amonnt  of  wheat  would  be  tlie 
proportion  it  bore  to  the  whole  amount  actually  in  store  when 
he  placed  his  there,  not  to  the  amount  it  would  be  with  what 
B,  C  and  others  had  realhj  put  there. 

Now,  when  the  appellant  gave  the  order  to  Harkleroad  to 
ship  his  wheat  to  Allen  &  Lewis,  he  did  not  have  on  storage 
with  him  seventeen  hundred  and  twenty-three  and  twenty- 
three-sixtieths  bushels.  Assuming  that  the  deficiency  amount- 
ed to  one*third  of  the  whole  mass,  he  only  had  eleven  hundred 
and  forty-eight  and  a  fraction  bushels  there,  and  had  no  right 
whatever  to  take  more  than  that  from  the  warehouse.  Any 
attempt  upon  his  part  to  take  beyond  that  quantity  was  an 
attempt  to  take  wheat  which  did   not  belong  to   him  or  to 


Mar.  1887.]  Brown  v.  Northcutt.  637 

Opinion  of  the  Court— Thayer,  J. 

Harkleroad,  but  which  did  belong  to  the  respondents  and  the 
other  depositors.  The  diminution  of  the  general  lot  of  wheat 
in  the  warehouse  one-third  has  diminished  his  quantity  one- 
third,  also,  and  left  him  only  the  owner  of  the  number  of  bush- 
els before  mentioned.  His  attempted  shipment  of  his  wheat, 
therefore,  gave  him  no  better  standing  or  further  rights  in  the 
premises  than  the  other  depositors  enjoyed,  although  it  were 
sacked  and  put  aboard  of  the  cars,  except  this :  he  might,  when 
he  came  to  Gervais  on  the  said  80th  day  of  January,  have 
elected  to  take  the  eleven  hundred  and  forty-eight  bushels;  but 
It  was  an  advantage  to  him  to  accept  the  assignment,  as  he 
thereby  also  acquired  an  interest  in  the  scales,  horses,  and  oth- 
er property  included  in  the  bill  of  sale  from  llarkleroad. 

Some  suggestion  was  made  upon  the  argument,  that  the  law 
favored  the  vigilant  in  obtaining  their  rights.  To  a  certain  ex- 
tent  that  is  correct.  The  law  looks  with  disfavor  upon  a  party 
who  sleeps  upon  his  rights,  but  it  certainly  does  not  commend 
the  vigilance  of  a  party  in  his  endeavors  to  deprive  others  of 
their  rights.  The  vigilance  that  is  exercised  to  get  others* 
property  from  them  may  be  tortious  and  even  criminal. 

I  cannot  see  but  that  the  respondents  and  appellant  acted 
fairly  and  manly  in  their  attempted  adjustment  of  the  matter. 
The  respondents  may  have  been  officious  in  having  llarkle- 
road quit  the  shipment  of  the  wheat  for  appellant ;  but  they 
had  a  right  to  be  ;  their  wheat  was  there  also;  a  deficiency  had 
occurred  in  the  amount  of  wheat  on  hand.  There  was  not 
enough  left  to  pay  all  the  depositors  in  full,  and  if  the  appel- 
lant were  permitted  to  take  out  the  full  amount  he  had  placed 
in  the  warehouse  their  loss  would  be  greater.  It  was  right, 
under  the  circumstances,  that  Harkleroad  should  desist  from 
shipping  the  wheat  until  the  affair  could  be  arranged,  and  it 
could  not  have  been  arranged  in  any  better  or  more  honorable 
way  than  it  was.  The  respondents  and  appellant  being  the 
principal  depositors  of  wheat,  all  that  remained  on  hand  and 
all  the  other  property  Harkleroad  had  was  assigned  to  them, 
and  they  entered  into  the  writtcjn  agreement  to  administer  up- 
on it.     Even  if  the  appellant  had  obtained  a  legal  advantage 
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in  consequence  of  a  part  of  the  wheat  having  been  sacked  and 
delivered  aboard  the  cars,  it  would  have  been  the  merest  tech- 
nical advantage  imaginable,  and  would  have  operated  inequit- 
ably and  unjustly.  I  think  a  court  should,  in  any  case,  require 
the  clearest  proof  of  fraud  or  imposition,  before  relieving  a  party 
from  his  contract  in  order  that  he  might  profit  by  an  unjust 
advantage  the  law  may  afford.  But  as  before  stated,  the  ap- 
pellant held  no  advantage  on  Account  of  the  segi^egution  of  the 
wheat  sacked  from  the  mass.  Ue  had  no  right  to  accept  or 
remove  a  kernel  of  it  beyond  h'lapro  ra^a  portion,  and  that  was 
awarded  to  him  in  the  adjustment  by  the  terms  of  the  written 
agreement.  The  suit  was  brought  to  enforce  that  agreement, 
and  for  a  final  accounting  between  the  parties  to  it.  The  able 
and  experienced  circuit  judge  has  heard  the  case,  and,  I  think, 
has  decided  it  correctly,  in  the  main.  There  is  a  discrepancy 
in  the  account  against  the  appellant,  arising  out  of  charging 
him  the  full  amount  of  storage  on  the  wheat  in  controversy. 
This  sum  should  have  been  deducted  from  the  amount  of  ap- 
pellant's wheat  on  storage,  on  which  his  dividend  is  declared. 
The  decree  will  therefore  be  modified  accordingly,  and  in  other 
respects  affirmed.  Costa  of  appeal  to  be  paid  out  of  the  funds 
in  the  hands  of  assignees. 

Lord,  C.  J. — vThis  is  a  case  of  bailment.  Upon  that  hy- 
pothesis, where  wheat  of  different  owners  has  been  deposited 
in  a  warehouse,  and  so  intermingled  that  identification  of  sep- 
arate ownership  is  lost,  the  depositors  of  such  wheat  in  mass 
are  tenants  in  common.  |  But  the  title  of  the  depositors,  or  the 
ownership  of  such  wheat,  has  not  been  destroyed  by  the  in- 
termixture— the  depositors  have  simply  transferred  the  posses- 
sion to  the  warehouseman,  and  he  holds  it  as  their  agent,  and 
subject  to  their  orders  for  a  delivery  of  the  possession.  In 
such  case,  the  wheat  is  a  common  fund,  out  of  which  each  de- 
positor is  to  be  restored  to  his  possession ;  or,  so  to  speak,  for 
the  repayment  of  each  owner's  wheat.  Any  owner  or  depos- 
itor, upon  the  payment  of  charges  for  storage,  has  a  right  to 
demand  the  redelivery  of  bis  wheat,  and  'to  be  restored  to  its 
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possession.  The  segregation  of  the  wheat  from  the  bulk,  and 
the  delivery  of  it  to  the  owner  for  the  quantity  of  wheat  to 
which  he  is  entitled,  only  puts  him  in  possession  of  liis  own 
property.  The  effect  of  the  segregation  is  to  identify  the  wheat 
for  the  purpose  of  delivering  possession  of  it  to  the  owner.  But 
the  segregation  of  tlie  wheat  by  which  its  identity  is  restored,  to 
make  it  available  for  a  delivery  of  possession  to  the  owner,  al- 
ways proceeds  upon  the  principle  that  the  warehouseman  is  in 
l)Ossession  of  the  wheat  in  mass  of  such  depositors,  and  from 
which,  by  segegration,  he  identifies  the  wheat  of  an  individual 
owner,  and  restores  it  to  his  possession.  Uis  act  is  but  a  par- 
titioning of  the  individual  quantity  from  the  mass  with  which  it 
has  been  intermingled,  and  must,  of  necessity,  operate  upon  the 
mass  of  which  such  individual  quantity  constitutes  a  part.  But 
being  a  part  of  such  mass,  whatever  affects  or  diminislies  that 
mass  will  affect  or  diminish  proportionally  all  the  parts  of  such 
mass,  and  consequently  such  individual  part,  or  depositor's 
quantity  of  such  mass.  When,  therefore,  by  reason  of  acci- 
dent or  other  cause,  there  has  been  a  loss  or  diminution  of  tlie 
mass,  it  affects  rateably  the  quantities  to  which  such  depositor 
is  entitled  of  such  mass,  reduces  the  gross  quantity  of  the  wheat 
in  the  possession  of  the  warehouseman,  and  proportionally 
limits  his  power  of  restoring  possession  to  them.  liis  posses- 
sion of  the  wheat  in  mass  being  for  the  depositors,  is. affected 
in  the  same  degree  as  their  ownership  is  by  the  loss  or  diminu- 
tion. His  possession  is  still  of  a  mass,  but  of  a  diminished 
mass,  and  they  are  tenants  in  common  of  such  diminished  mass. 
His  power  to  restore  possession  is  moasured  by  the  quantity  to 
which  each  depositor  is  entitled  of  such  diminished  mass.  And 
this  is  the  ground  of  division,  whether  the  warehouseman  is  in 
]>ossession,  or  the  depositors  have  taken  possession  of  such  mass. 
The  warehouseman  cannot  rightfully  give,  nor  can  any  depos- 
itor rightfully  take,  possession  of  any  greater  (Quantity  than  he 
is  entitled  to,  based  upon  the  mass  affected  by  the  loss  or  dim- 
inution.^ If  the  warehouseman  should  deliver  to  any  depositor 
a  greater  quantity  than  he  would  be  entitled  to  from  such  res- 
idue, although  the  proper  quantity  to  which  he   would  have 
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been  entitled  if  there  liad  been  no  lose  or  diminution,  it  would 
be  a  wrongful  taking  as  well  as  a  wrongful  possession  as  ag:unst 
the  other  depositors,  for  the  surplus  over  the  quantity  to  which 
lie  would  have  a  right  of  such  residue. '  Analagous  to  the  prin- 
ciple upon  which  equity  acts,  where  several  parties  are  enti- 
tled to  participate  in  a  common  fund,  and  awards  a  dLstribution 
upon  the  maxim  that  "  equality  is  equity,"  it  will  treat  such 
residue  as  a  common  fund,  to  be  distributed  in  rateable  [)ropor> 
tions  among  the  depositors  entitled  to  participate  in  it.  Upon 
this  principle,  as  disclosed  by  the  record,  the  decree  can  be  sus- 
tained. So  far  as  appears,  all  who  have  a  right  to  participate 
in  the  distribution  have  been  made  parties.  In  such  case,  the 
remedy  in  equity  is  more  complete,  and  certainly  would  avoid 
a  multiplicity  of  suits.  It  acts  upon  the  collective  rights  and 
liabilities  of  the  parties,  which  is  said  to  be  a  distinguishing 
feature  of  the  equity  system,  and  awards  its  distribution  upon 
the  equitable  principles  of  the  maxim  cited. 


[Filed  March  7,  1887.] 
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rule  is,  that  no  lapse  of  time  or  delay  in  bringing  suit  will  be  a 
bar  to  the  remedy  in  equity  to  set  aside  a  fraudulent  decree,  provided  tbo 
injured  party  was  ignorant  of  tbe  fraud.  But  in  such  case,  the  delay 
must  not  have  been  negligent ;  and  if,  by  reasonable  diligence,  tbe  fraud 
could  have  been  discovered,  or  ought  to  have  been  known,  the  complain- 
ing party  will  be  deemed  guilty  of  laches,  and  equity  wUl  not  interfere. 
Same— Acquiescekce.— Hence,  where  a  decree,  entered  nearly  thirty  years 
ago,  granted  affirmative  relief  to  the  present  plaintiff,  which  she  ac- 
cepted and  has  ever  since  acquiesced  in,  and  said  decree  was  duly  spread 
upon  the  proper  record,  and  the  rights  of  third  parties  have  since  inter- 
vened, this  court  will  assume  that  the  plaintiff  knew,  or  ought  to  have 
known,  lier  rights  under  such  decree,  and  will  not  entertain  her  suit  to 
set  it  aside. 

Marion  County.^   Plaintiflf  appeals.    Affirmed. 

JS.  O.  Dowd^  for  Appellant. 

IT,  Y.  Thompson^t  and  Geo.  H.  Durham^  for  Respondent. 
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LoBD,  C.  J. — ^This  is  a  suit  to  impeach  a  decree  for  fraud. 
The  final  decree  was  entered  nearly  thirty  years  ago,  granting 
to  the  plaintiff  a  divorce  and  the  custody  of  her  children,  and 
an  interest  in  the  defendant's  estate.  The  benefits  of  that 
decree  she  has  accepted,  taking  the  divorce,  receiving  the 
children,  and  the  iponey  awarded  her  under  it.  As  such  party 
to  the  record,  after  receiving  all  the  advantages  of  the  decree, 
and  acquiescing  in  it  for  so  many  years,  can  she  now  be  heard 
to  impeach  it  on  the  ground  that  the  decree  was  entered  with- 
out notice,  or  her  knowledge  or  consent?  During  all  this  x>e- 
riod,  it  is  not  disputed  but  that  the  decree  has  been  spread 
upon  the  proper  record,  for  the  information  of  all  concerned. 
And  now,  after  the  former  husband  has  married,  raised  other 
children,  and  recently  died,  and  by  his  will  (so  it  was  said  at 
the  argument)  provided  for  the  children  of  both  marriages, 
ought  this  suit,  under  the  circumstances,  to  be  entertained  ? 
Is  not  the  claim  made  against  his  estate,  and  sought  to  be  en- 
forced, such  as  is  denominated  ^' stale,''  and  regarded  with 
disfavor  in  equity  ? 

The  general  rule,  without  doubt,  is,  that  no  lapse  of  time  or 
delay  in  bringing  the  suit  will  be  a  bar  to  the  remedy  in 
equity,  providing  the  injured  party,  during  the  interval,  was 
ignorant  of  the  fraud.  But  the  ignorance  of  such  party  must 
not  have  been  negligent ;  for  if,  by  reasonable  diligence,  the 
fraud  could  have  been  discovered,  or  ought  to  have  been 
known,  he  will  be  deemed  guilty  of  laches,  or  of  acquiescence, 
and  equity  will  refuse  to  interfere.  In  many  cases,  courts  of 
equity  act  upon  the  analogy  of  the  statute  of  limitations.  But 
independent  of  this,  it  is  a  favorite  doctrine  of  equity  to  allow 
a  defense  to  be  based  on  a  mere  lapse  of  time,  and  the  staleness 
of  the  claim,  denominated  laches,  where  the  delay  has  been 
passive  and  acquiesced  in  for  a  great  length  of  time.  (Story's 
Eq.  Juris.,  Sec.  1520  et  seq.  ;  Pomeroy's  Eq.  Juris.,  Sec.  418, 
419;  Badger  v.  Badger^  2  Wall.  94.) 

In  Sullivan  v.  Bailway  Company^  94  U.  S.  807,  Mr.  Jus- 
tice Swayne  said  :  "  To  let  in  the  defense  that  the  claim  is  stale 
and  that  the  bill  cannot  therefore  be  supported,  it  is  not  hcces- 
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sary  that  a  foundation  be  laul  by  any  averment  in  the  answer 
of  the  defendants.  If  the  case,  as  it  appears  at  the  hearing 
is  liable  to  the  objection  by  reason  of  the  laches  of  the  com- 
plainant, the  court  will,  upon  that  ground,  be  passive,  and  re- 
fuse relief.  Every  case  is  governed  chiefly  by  its  own  circum- 
stances. Sometimes  the  analogy  of  the  staMite  of  limitations 
is  applied  ;  sometimes  a  longer  period  than  that  prescribed  by 
the  statute  is  required;  in  some  cases  a  shorter  period  is  suffic- 
ient ;  and  sometimes  the  rule  is  applied  wliere  there  is  no  stat- 
utable bar.  It  is  competent  for  the  court  to  apply  the  inherent 
principles  of  its  own  system  of  jurisprudence,  and  decide  ac- 
cordingly." 

Upon  these  principles  courts  of  equity  are  constantly  acting 
as  a  means  of  *^  discouraging  stale  ciaims,  or  gross  laches,  or 
unexplained  acquiescence  in  the  assertion  of  an  adverse  right." 
(Ilayward  v.  Nat,  Bank,  93  U.  S.  611.)  "Nothing,"  said 
Lord  Camden,  "  can  call  forth  this  court  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence.  When  these 
are  wanting,  the  court  is  passive  and  does  nothing.  Laches 
and  neglect  are  always  discountenanced."  (^Smith  v.  Clai/j 
Ambler,  645.) 

Upon  this  record  we  must  assume  that  the  plaintiff  knew, 
or  ought  to  have  known,  of  her  rights.  Her  own  conduct  in 
the  premises  is  not  susceptible  of  any  other  construction  con- 
sistent with  the  facts  alleged.  We  do  not  think,  therefore, 
there  was  any  error,  and  the  decree  must  be  affirmed. 


[Filed  March  7, 1S87.] 

FRED.  H.  AND  ELIZABETH  BALDOCK  «.  SAMANTHA 

JOHNSON. 

COKVKYANCK  —  CONSIDERATION  —  MmTAKE  —  MiSRBPRBSEKTATIOX.  —  Where 

a  grantor  in  a  deed  acts  under  a  total  misconception  of  his  legal  rights, 
or  tbe  extent  of  his  interest  or  estate  in  the  thing  granted,  or  where  bis 
confidence  is  imposed  upon  to  liis  injury,  and  in  other  like  cases,  the  lack 
of  an  adequate  consideration  will  have  a  natural  bearing  on  the  question 
whether  tlie  deed  ought  to  stand  or  not. 
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Bamr— FiDuciABT  BBLATioys— Parent  and  Child.— A  child  is  presumed 
to  be  under  the  exercise  of  the  parental  influence  so  long  as  the  dominion 
of  the  parent  lasts,  and  in  such  case  it  lies  on  the  parent  maintaining  a 
gift  from  such  child  to  disprove  the  exercise  of  such  influence. 

Samb.— Where  the  defendant,  by  importunity  and  misrepresentation,  ob- 
tained a  deed  from  her  daughter,  wlio,  at  the  time,  was  only  about  seven- 
teen years  old,  and,  though  recently  married,  still  lived  with  the  grantee, 
and  it  appears  that  such  deed  was  mode  by  the  daughter  in  entire  ignor- 
ance of  her  rights,  it  will  not  be  allowed  to  stand. 

Baker  County.  Plaintiffs  appeal.  Beversed,  and  decree 
as  prayed  for  in  the  complaint. 

G.  O.  Holman  and  Itam%:y  &  Bingham^  for  Appellants. 

Where  the  inadequacy  of  consideration  is  so  gross  that  it 
shocks  the  conscience,  it  will  be  sufficient  ground  for  canceling 
a  conveyance  or  contract  executed  or  executory,  without  any 
other  inequitable  incidents.  (2  Pom.  Eq.  Jur.,  §  927  and  note 
8,  and  §  928;  Groynne  v.  Ilcaton,  1  Bro.  Ch.  1,  9  ;  1  Story,  Eq. 
Jur.,  §  246.)  A  child  is  presumed  to  be  under  the  exercise  of 
parental  influence  as  long  as  the  dominion  of  the  parent  lasts. 
Whilst  that  dominion  lasts,  it  lies  on  the  parent  maintaining 
the  gift  or  deed  to  disprove  the  exercise  of  parental  influence, 
by  showing  that  the  child  had  independent  advice,  or  in  some 
other  way.  (2  Pom.  Eq.  Jur.,  §§  848  and  962  ;  Wright  v. 
Vaderplanh,  8  De  G.,  M.  &  G.  133,  146 ;  1  Story  Eq.  Jur.,  § 
809a,  [12  ed.] ;  WorralVs  Ajypeal,  1  Central  Rep.  [Pa.]  201 ; 
Ashton  V.  Thompson^  18  N.  W.  Rep.  918 ;  Samson  v.  Sam- 
souy  25  N.  W.  Rep  .233,  and  cases  cited  in  note.)  Mistakes  of 
a  person  with  respect  to  "  his  own  private  legal  rights  and  lia- 
bilities, may  be  properly  regarded — as  in  a  great  meanure  they 
really  are — and  may  be  dealt  with,  as  mistakes  of  fact"  (2 
Pom.  Eq.  Jur.,  §  849 ;  Kerr,  Fraud  and  Mistake,  398-402 ; 
Evarts  v.  Strode^  11  Ohio,  480.)  Where  the  legal  principle 
is  doubtful,  and  one  about  which  ignorance  may  well  be  sup- 
posed to  exist,  a  person  acting  under  a  misapprehension  of  the 
law,  will  not  forfeit  his  rights  by  reason  of  such  mistake. 
(^Lamott  V.  Bowlcy^  6  11.  &  J.  [Md.]  500 ;  Cumberland  Coal 
Co.  V.  Sherman,  20  Md.  117,  151  ;  Lay  ton  v.  Cyrtis,  51  Me. 
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140 ;  Jordon  v.  Steven^  51  Me.  78  ;  Lowndes  v.  Chisholm^  2 
McCorJ  [S.  C]  455 ;  Moneland  v.  Atchinaon,  19  Tex.  303 ; 
Griffeth  v.  Townly,  69  Mo.  13  ;  State  v.  Paul,  13  Ark.  129 ; 

1  Story's  Eq.  Jur.,  Sees.  138c,  1886,  lS8f  and  138gr  [12  ed.]  ; 

2  Pom.  Eq.  Jur.,  Sees.  842-841.)  When  the  mistake  of  law  is 
mutual,  the  transaction  entered  into  under  the  misappreliension 
should  he  set  aside.  (Kerr  on  Fraud  and  Mistake,  899;  1 
Story  Eq.  Jur.,  §  181.)  If  the  mistake  of  law  was  Induced  and 
encouraged  by  the  person  benefited  by  a  contract,  the  trans- 
action should  be  canceled  by  a  court  of  equity.  (Eorr  oa 
Fraud  and  Mistake,  400  ;  2  Pom.  Eq.  Jur.,  §  847.) 

Zera  Snowy  for  Respondent. 

Plaintiffs  have  abandoned  the  case  made  in  the  pleadings,  and 
now  seek  relief  on  the  ground  of  mistake.  But  a  bill  alleging 
fraud  cannot  be  supported  by  proof  of  mistake.  *'  A*  plaintiff 
cannot  declare  upon  one  duty  or  obligation,  and  recover  upon 
another."  (^Stephens  v.  Murtouy  6  Or.  197  ;  Hcmcyman  v. 
O.  &  C.  Ry.,  13  Or.  357  ;  Kerr  on  Fraud  and  Mis.  366-7,  n.; 
Kimball  v.  Eutland  Ry.,  26  Vt.  249 ;  Eyre  v.  PoUer,  15  How. 
42  ;  Williams  v.  Sturtevanty  27  Ala.  598 ;  Stebhins  x.  Eddy^ 
4  Mason,  414 ;  Smith  v.  Bahcocky  2  Woodom,  246  ;  White  v. 
Denmauy  1  Ohio  St.  110.)  No  case  of  mistake  such  as  the 
law  takes  notice  of  is  made  either  in  the  pleadings  or  proof. 
(^Stephens  v.  Murtouy  6  Or.  197  ;  Lewis  v.  LewiSy  4  Or.  177  ; 
Lewis  V.  LemiSy  5  Or.  169  ;  Evens  v.  Stegevy  5  Or.  147 ;  2 
Pomeroy's  Eq.,  Sees.  839-842-3 ;  Daniel  v.  Mitchelly  1  Story, 
172;  Warner  v.  Danielsy  1  Wood.  &  M.,90  ;  Bispham's  Eq., 
247,  Sec.  191 ;  Hill  v.  Bushy  19  Ark.  522 ;  9  Ala.  662 ;  30 
Me.  263 ;  4  John.  Ch.  566  ;  Glenn  v.  Statier^  42  la.  110.) 
Practically,  what  plaintiff  seeks  relief  from  is  her  ignorance 
and  negligence,  against  which  equity  seldom,  if  ever,  relieves. 
(See  cases  last  cited,  and  2  Pom.  Eq.  Jur.,  Sec.  839,  n.  2,  and 
856.)  If  the  proof  shows  anything,  it  is  that  the  parties  have 
voluntarily  made  a  family  settlement  or  compromise — some- 
thing  favored   by   equity,  and  generally  undisturbed  by  it. 
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(Bispham's  Eq.,  Sec.  189, 213 ;  Kerr,  Fraud  and  Mistake,  434  ; 
2  Pom.  Eq.  Jur.,  Sec.  860.) 

Stkahan,  J. — The  substance  of  the  complaint  in  this  suit 
is  as  follows  :  That  on  the  6th  day  of  November,  1884,  plain- 
tiffs executed  and  delivered  to  defendant  a  quil-claim  deed  to 
certain  real  property,  therein  described  as  situate  in  Baker  and 
Union  counties,  and  that  said  deed  was  duly  recorded;  that  it 
purports  on  its  face  to  be  for  and  in  consideration  of  one  dollar 
and  other  valuable  considerations  paid  by  said  grantee  to 
plaintiffs ;  that  plaintiffs  were  induced  to  execute  said  convey- 
ance by  false  representations  of  the  defendant,  that  it  was 
necessary  to  execute  the  same  to  enable  the  defendant  to  make 
a  final  settlement  of  her  accounts  in  the  estate  of  Ahira  John- 
son, deceased,  of  which  the  defendant  was  the  administratrix 
in  conjunction  with  one  Thomas  Keating;  and  the  further  false 
representation  by  the  defendant  that  the  execution  of  said 
conveyance  did  not  affect  plaintiff^s  right  in  said  land  so  con- 
veyed; that  at  the  time  of  said  conveyance  plaintiffs  were  ig- 
norant of  the  facts  concerning  the  condition  of  said  estate,  and 
of  their  rights  in  the  premises;  that  each  of  the  plaintiffs  had 
full  confidence  in  the  truthfulness  of  said  statements  of  the 
defendant,  who  is  the  mother  of  the  plaintiff  Elizabeth  Bid- 
dock,  and  relied  upon  their  truthfulness;  and  in  ignorance  of 
their  rights,  and  the  falsity  of  such  statements,  and  the  effect 
of  such  instrument,  they  executed  the  same ;  that  if  sucli 
statements  had  not  been  made,  or  had  the  plaintiffs  known 
their  rights  in  the  premises,  they  would  not  have  executed  said 
conveyance  ;  that  said  representations  were  false,  and  the  said 
defendant  well  knew  they  were  false  at  the  time  they  were 
made  to  plaintiffs.  That  said  representations  were  untrue  in 
this :  that  it  was  not  necessary  in  the  settlement  of  said  estate 
that  said  conveyance  should  be  executed,  as  plaintiff  (defend- 
ant) well  knew ;  that  said  deed  did  affect  the  rights  of  plain- 
tiffs in  this :  that  one  Ahira  Johnson  was  at  the  time  of  his 
death  seized  in  fee  of  the  lands  described  in  said  conveyance ; 
that  before  the  execution  of  said  deed  the  said  Ahira  Johnson 
xiv.  Obeg.— 35. 
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died  intestate  in  the  state  of  Oregon ;  that  at  the  time  of  his 
death  he  left  surviving  him  as  his  only  heir,  the  defendant, 
who  was  his  wife,  and  one*  Harry  A.  Johnson,  an  infant  son 
of  the  defendbnt  and  said  Ahira  Johnson,  deceased ;  that 
after  said  Ahira  Johnson's  death,  and  before  the  execution  of 
said  deed,  the  said  Harry  A.  Johnson  died  intestate,  and  left 
no  heirs  at  law  except  the  defendant,  who  was  his  mother,  and 
one  Charles  A.  Herring  and  the  plaintiff  Elizabetli  Baldoek, 
who  were  brother  and  sister  of  the  half  blood  of  said  Harry 
A.  Johnson,  deceased  ;  that  said  plaintiff  Elizabeth  Baidock 
was,  at  the  date  of  the  execution  of  said  deed,  and  is  now,  en- 
titled to  an  undivided  one-third  of  said  lands  in  fee;  and  that 
said  deed  purports  to  convey  to  the  defendant  all  of  the  plain. 
tifTs  right  and  interest  in  said  land  ;  and  that  the  value  of  said 
lands  at  the  time  of  said  conveyance  was  1(10,000. 

The  answer  denied  the  material  allegations  of  the  complaint; 
and  upon  the  issues  thus  formed  a  trial  was  had,  which  result- 
ed in  a  decree  dismissing  the  suit,  from  which  the  plaintiffs 
have  appealed  to  this  court. 

Upon  the  trial  here  the  following  facts  were  substantially 
admitted  :  That  Ahira  Johnson  died  intestate  in  Baker  Coun- 
ty, Oregon,  about  the  year  ,  and  that  at  the  time  of  his 
death  he  was  seized  in  fee  of  the  real  property  in  controversy. 

That  previous  to  his  death  the  said  Ahira  Johnson  had  inter- 
married with  the  defendant,  and  that  Harry  A.  Johnson  was 
bom  of  said  marriage,  and  that  said  Harry  A.  Johnson  died 
intestate  in  Baker  County,  Oregon,  about  August  7th,  1884. 

That  said  Harry  A.  Johnson  was  the  only  heir  at  l(iw  of 
said  Ahira  Johnson,  and  that  said  Harry  A.  left  surviving 
him  the  plaintiff  Elizabeth  Baidock,  and  one  Charles  Herring, 
who  are  the  children  of  the  defendant  Samantha  Johnson  by 
a  former  marriage,  and  that  they  are  brother  and  sister  of  the 
half  blood  of  the  said  Harry  A.  Johnson. 

That  Harry  A.  Johnson  was  an  infant  at  the  time  of  his 
dentil ;  was  never  married,  and  left  surviving  no  other  heirs  at 
law  except  the  said  Elizabctli  Baidock,  Charles  Herring,  and 
liis  mother  Samantha  Johnson,  the  defendant. 
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From  the  e%'idence  taken  in  the  cause  and  submitted  upon 
the  trial,  the  court  finds : 

That  on  the  fifth  day  of  November,  1884,  the  plaintiff  Eliz- 
abeth Baldock,  without  any  consideration  whatever,  made,  ex- 
ecuted and  delivered  to  the  defendant  a  quit  claim  deed  of  nil 
her  right,  title,  interest  and  estate  in  the  real  property  in  con- 
troversy ;  which  interest  was,  at  the  time,  of  the  value  of  $1,- 
666.66 ;  that  at  the  time  of  such  conveyance  the  plaintiff  Eliz- 
abeth was  of  about  the  age  of  seventeen  years,  and  had  been 
married  less  than  one  year;  and  that  both  of  the  plaintiffs 
then  resided  with  the  defendant  at  her  home  in  Baker  County. 

That  for  the  purpose  of  inducing  the  plaintiff  Elizabetli  to 
execute  and  deliver  said  deed,  the  defendant  represented  to  licr, 
as  well  as  to  her  husband  Fred  Baldock,  that  she  wished  them 
to  execute  a  quit  claim  deed  to  her,  so  as  to  enable  her  to  get 
her  business  out  of  Mr.  Eeating's  hands,  who  was,  with  de- 
fendant, administrator  of  the  estate  of  Ahira  Johnson,  deceased; 
and  for  the  purpose  of  enabling  her  to  manage  her  own  busi- 
ness ;  and  for  the  purpose  of  keeping  Mr.  Johnson's  folks  from 
coming  in  and  taking  her  property. 

*  That  defendant  also  represented  to  said  Elizabeth  before  the 
executioi\  of  said  deed,  and  for  the  purpose  of  inducing  her  to 
sign  the  same,  that  she,  the  said  plaintiff,  had  no  interest  in 
said  real  property,  and  that  it  all  belonged  to  the  defendant ; 
and  that  the  plaintiff  did  not  know  when  she  signed  said  deed 
that  she  had  any  interest  in  said  real  property,  or  that  she  was 
conveying  it  away ;  but  that  she  obeyed  the  commands  and 
requests  of  her  mother,  the  defendant,  as  to  the  execution  of 
said  deed,  without  any  knowledge  as  to  its  legal  effect,  or  the 
purpose  the  defendant  had  in  procuring  its  execution. 

The  defendant  Samantha  has  not  in  any  way  attempted  to 
explain  her  purpose  in  procuring  said  deed,  or  by  any  evidence 
sought  to  justify  it.  So  far  as  appears,  it  was  a  deliberate  at- 
tempt on  her  part  to  obtain  plaintiff's  interest  in  this  land  with- 
out paying  anything  whatever  for  it.  Iler  claim  that  she  had 
offered  or  agreed  to  give  the  plaintiff  a  span  of  horses  cannot 
alter  the  case*     The  highest  value  any  witness  places  on  them 
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is  $160,  and  if  such  an  agreement  had  been  made  it  could  not 
be  allowed  to  stand  under  the' circumstances  here  disclosed. 
The  making  of  such  an  agreement  would  be  fraudulent  as  be- 
tween the  parties. 

It  is  not  quite  clear  whether  the  gravamen  of  this  suit  is 
fraud  or  mistake.  The  complaint  contains  some  facts  which 
are  proper  and  material  under  either  view ;  but  inasmuch  as 
no  objection  to  the  pleading  appears  to  have  been  made  in  the 
court  below,  it  is  not  necessary  to  stop  to  consider  it,  if  it  con- 
tains facts  which  would  authorize  a  decree. 

It  is  diflScult  to  perceive  upon  what  principle  of  law  the  de- 
cree in  this  case  can  be  sustained.  The  plaintiff  has  parted 
with  her  property,  and  has  received  nothing  whatever  in  re- 
turn. It  is  not  a  case  of  inadequate  consideratioYi,  but  one 
where  a  consideration  is  totally  wanting.  The  acknowledge- 
ment, however,  of  a  consideration  in  the  deed,  would  be  suffi- 
cient in  law  to  sustain  it,  if  it  were  not  open  to  be  questioned  on 
other  grounds  ;  but  where  a  party  acts  under  a  total  miscon- 
ception of  his  legal  rights,  or  the  extent  of  his  interest  or  es- 
tate in  the  thing  granted,  or  where  his  confidence  is  imposed 
upon  to  his  injury,  and  in  other  like  cases,  there  can  be  no 
doubt  that  lack  of  an  adequate  consideration  must  have  a  ma- 
terial bearing  on  the  question  whether  the  deed  ought  to  stand 
or  not. 

It  is  contended,  on  the  part  of  the  respondent,  that  the  plain- 
tiff's claim  to  relief  is  founded  on  a  mistake  of  law,  and  that, 
therefore,  she  is  not  entitled  to  relief.  It  may  be  concedeil, 
generally,  that  courts  of  equity  do  not  ordinarily  grant  relief 
where  the  only  ground  upon  which  such  relief  is  sought  is  a 
mistake  of  law.  It  is  said  that  every  person  is  presumed  to 
know  the  law,  and  that  one  will  not  be  permitted  to  allege  his 
ignorance  thereof  as  a  ground  of  relief  in  equity ;  but  many  of 
the  cases  come  so  near  the  border  line  between  mistakes  of  law 
and  mistakes  of  fact,  that  the  point  of  demarcation  is  not  al- 
ways apparent ;  and  there  can  be  no  doubt  that,  owing  to  the 
hardships  growing  out  of  an  inflexible  and  unbending  applica- 
tion of  this  rule,  some  apparent  exceptions  have  been  admit-^ 
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ted.  But  it  is  not  conceded  that  this  case  falls  within  that 
principle.  Under  the  particular  circumstances  of  this  case,  the 
plaintiffs  mistake  is  to  be  regarded  as  one  of  fact.  Mr.  Pom- 
eroy  states  the  rule  thus  :  "  Whenever  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  pri- 
vate legal  rights,  interests,  estates,  duties,  liabilities,  or  other 
rchition,  either  of  property,  or  contract,  or  personal  status,  and 
enters  into  some  transaction,  the  legal  scope  and  operation  of 
which  he  correctly  apprehends  and  understands,  for  the  pur- 
pose of  affecting  such  assumed  duties  or  liabilities,  equity  will 
grant  its  relief,  defensive  or  affirmative,  treating  the  mistake  as 
nnalagous  to,  if  not  identical  with,  a  mistake  of  fact."  (2  Pom- 
eroy's  Eq.  Juris.,  Sec.  849.) 

Now  in  this  case  it  is  apparent  that  the  plaintiff  was  totally 
Ignorant  of  her  interest  in  the  real  property  conveyed.  After 
a  very  careful  perusal  of  the  evidence,  I  am  satisfied  the  plain- 
tiff had  no  knowled^i^e  whatever  touchin<]r  her  interest  in  said 
real  property,  when  she  made  the  deed  in  question.  But  I  do 
not  place  this  decision  on  this  point  alone.  The  defendant's 
language  and  conduct  towards  the  plaintiff  respecting  this 
matter  had  a  direct  tendency  to  overreach  and  mislead  her. 
In  none  of  the  various  conversations  had  between  the  plaintiff 
Elizabeth  and  the  defendant,  touching  the  execution  of  this 
deed,  did  the  defendant  ever  intimate  that  her  object  in  pro- 
curing  it  was  to  acquire  pLaintiff's  interest  in  the  property.  On 
the  contrary,  she  constantly  maintained  that  the  plaintiff  had 
no  interest ;  that  the  land  all  belonged  to  her  ;  and  even  in  her 
deposition  taken  in  this  case  she  asserts  the  same  thing  many 
times.  Not  only  so,  but  when  she  was  soliciting  the  .plaintiff 
to  execute  the  deed,  she  gave  as  a  reason  therefor  something 
that  was  not  true  in  fact;  and  if  not  actually  designed  by  her 
to  be  misleading,  its  effect  was  so. 

But,  in  addition  to  this,  the  relation  of  parent  and  child, 
while  its  influence  continues,  is  a  fiduciary  one,  and  the  law 
applicable  to  that  relation  must  be  applied  here.  ^'  A  child  is 
presumed  to  be  under  the  exercise  of  parental  influence  as  long 
as  the  dominion  of  the   parent  lasts.     Whilst  that  dominion 
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Ia8t3)  it  lies  on  the  parent  maintaining  the  gift  to  disprove  (he 
exercise  of  parental  influence,  by  showing  that  the  child  had  in- 
dependent advice,  or  in  some  other  way.  .  When  the  parental 
influence  is  disproved,  or  that  influence  has  ceased,  a  gift  from 
a  child  stands  on  the  same  footing  as  any  other  gift;  and  tlie 
question  to  be  determined  is,  whether  there  was  a  deliberate, 
unbiased  intention  on  the  part  of  the  child  to  give  to  the  par 
rent."  (2  Pomeroy's  Eq.  Juris.,  Sec.  962.)  A  reference  to 
some  of  the  adjudged  cases  will  tend  to  further  elucidate  the 
principle. 

In  Miller  v.  Simmonds^  5  Mo.  App.  33,  it  is  said  :  ^'  But 
if  all  the  pecuniary  advantage  be  on  the  side  of  the  grantee, 
the  burden  is  strongly  on  him  to  divest  the  transaction  of  every 
element  of  influence  over  tlie  grantor's  mind,  growing  out  of 
the  former  relations  between  the  parties." 

In  Archer  v.  Hudson^  7  Beav.  657,  Lord  LangdiUe  said : 
"If  there  be  a  pecuniary  transaction  between  parent  and  child, 
just  after  the  child  attains  the  age  of  twenty  one  years,  and 
prior  to  what  may  be  called  complete  emancipation,  without 
any  benefit  moving  to  the  child,  the  presumption  is  that  undue 
influence  has  been  exercised  to  procure  that  liberality  on  the 
part  of  the  child.  And  it  is  the  business  of  the  party  who  en- 
deavors to  maintain  such  a  transaction,  to  show  that  the  pre- 
sumption is  adequately  rebutted," 

In  Bergen  v.  UdalU  31  Barb.  9,  the  court  said  :  "  A  trans- 
action like  the  present,  in  which  a  daughter,  immediately  up- 
on her  arrival  at  age,  makes  a  voluntary  conveyance  for  the 
benefit  of  her  father,  will  be  examined  by  the  court  with  the 
most  jeiilous  scrutiny  and  suspicion.  The  person  relying  upon 
it  must  show  affirmatively,  not  only  that  the  person  who  made 
it  understood  its  nature  and  efiPect,  and  executed  it  voluntarily, 
but  that  such  will  and  intention  was  not  in  any  degree  the  re- 
sult of  misrepresentation  or  mistake,  and  was  not  induced  by 
the  exertion,  for  selfish  purposes,  and  for  his  own  exclusive  ben- 
efit, of  the  influence  or  control  which  he  possessed,  as  a  father, 
over  his  daughter." 

So,  also,  in  Ross  v.  Ross^  6  Hun,  80,  it  is  said :  "  A  court 
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of  eqaity  interposes  its  benign  jurisdiction  to  set  aside  instru- 
ments executed  between  persons  in  the  relation  of  parent  and 
child,  guardian  and  ward,  physician  and  patient,  solicitor  and 
client,  and  in  various  other  relations  in  which  one  party  is  so 
situated  as  to  exercise  a  controlling  influence  over  the  will  and 
conduct  and  interests  of  another  ;  and  this  power  will  be  exer- 
cised, unless  the  interest  is  satisfactorily  shown  to  be  fair  and 
free  from  improper  influence  by  the  party  seeking  its  benefit, 
the  burden  of  which  rests  on  him."  And  the  like  rule  is  de- 
clared in  Hanhin  v.  Pattouy  65  Mo.  878. 

But  it  is  useless  to  multiply  authorities.  The  principle  is 
elementary  and  universal  in  thris  country,  and  its  application 
disposes  of  this  case.  The  defendant,  by  importunity  and 
misrepresentation,  obtained  the  deed  in  question  without  con- 
sideration, and  while  the  plaintiff  was  ignorant  of  her  rights ; 
and  the  same  cannot,  therefor^  be  allowed  to  stand.  The  de- 
fendant will,  therefore,  be  required  to  convey  to  the  plaintiff, 
Elizabeth  Baldock,  one  equal  undivided  one-third  of  the  real 
property  described  in  the  complaint,  by  deed  properly  exe- 
cuted, within  thirty  days  after  the  entry  of  this  decree  in  the 
court  below ;  and  in  default  of  such  conveyance,  then  that  this 
decree  shall  operate  to  convey  the  same  to  the  said  Elizabeth, 
and  stand  in  lieu  of  such  deed ;  and  that  the  proper  decree  be 
entered  here  to  carry  said  decision  into  effect,  and  that  appel- 
lants recover  their  costs. 


[FUed  March  7th,  1887.1 

JOHN  CASSIDA  v.  OREGON  RAILWAY  &  NAVIGA- 

TION  CO. 

Bailboads— DuTT  OF  TRAINMEN.— The  fact  that  persons  are  liable  to  be 
upon  a  railroad  track  at  a  particular  locality  where  a  train  is  to 
pass,  if  known  to  the  managers  of  the  train,  or  if  they  have  reasonable 
grounds  to  expect  it,  whether  such  persons  are  there  rightfully  or  wrong- 
fully, would  impose  a  duty  of  watchfulness  upon  them  they  would  not 
ordinarily  bu  under. 
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SAHB>-XBOLiGKN0B—£yxi>BNCE— Question  fob  Jcmr.— In  an  action  against 
a  railroad  company  for  injuries  causing  the  death  of  the  plaintifiTs  in- 
testate, who  was  a  child  about  seven  years  old,  it  was  error  to  reject  evi- 
dence offered  by  the  plaintiff  to  prove  that  persons  had  been  in  the  habit 
of  traveling  up  and  down  the  railroad  track  at  the  place  where  the  acci- 
dent occurred,  for  several  years  prior  to  its  occnrrence.  This  was  a  cir- 
cumstance which  the  jury  had  a  right  to  consider,  in  connection  with 
other  evidence  upon  the  question  of  negligence. 

Same— CoNTRiBUUTOBY  Nboliqence  in  Childoen. — The  negligence  which 
will  preclude  a  plaintiff  from  recovering  in  such  a  case,  is  a  failure 
to  exercise  that  degree  of  care  and  forethought  which  a  prudent  person 
might  be  expected  to  exercise  under  similar  ctrcnmstanceH,  and  the  gen- 
eral rule  is,  that  the  same  degree  of  prudence  cannot  be  expecteil  of  chil- 
dren as  of  grown  persons ;  hence,  evidence  that  the  intestate,  being 
frightened  by  cattle,  sought  refuge  upon  the  railroad  trestle  to  make  her 
escape,  is  admissible  to  rebut  a  charge  of  contributory  negligence. 

Wasco  County.  Plaintiff  appeals.  Beversedy  aDcI  new 
trial  ordered. 

A,  S.  Bennett^  for  Appellant.^ 

Hufus  Mallory^  for  Respondent. 

TilATER,  J. — ^The  appellant,  as  administrator  of  the  est:itc 
of  Mary  Elizabeth  Cassida,  deceased,  commenced  an  action 
against  the  respondent  for  causing  her  death.  He  alleged  in 
his  complaint  that  the  respondent's  agents  and  employees,  while 
running  one  of  its  trains  of  cars  and  locomotives  upon  its  rail- 
road which  runs  between  Portland  and  The  Dalles,  and  points 
beyond,  carelessly  and  negligently,  and  with  gross  and  wanton 
negligence,  run  its  said  locomotive  upon  and  over  appellant's  said 
intestate.  The  respondent  denied  any  negligence  upon  its  part 
and  alleged  that  the  occurence  happened  in  consequence  of  the 
negligence  of  the  deceased,  her  parents,  and  those  having  her  in 
charge.  There  is  no  material  difference  between  the  respective 
counsel  as  to  the  general  facts  of  the  case.  The  respondent's 
brief  contains  the  following  statement : 

The  respondent  owns  and  operates  a  railroad  from  Portland  to 
The  Dalles.  There  is  a  station  on  the  line  of  its  road  between 
those  points  called  Cascade  Locks,  at  which  trains  stop  in  pass- 
ing each  way.  At  the  station  is  a  platform  one  hundred  feet 
or  more  in  length,  by  the  side  of  the  railroad.     At  a  point  on 


Mar.  1887.]         Cassida  v.  0.  R.  &  N.  Co.  658 

Opinion  of  the  Gonrt— Thayer,  J. 

the  railroad  600  or  700  feet  east  of  the  station,  a  trestle  com- 
mences, which  extends  150  or  200  feet  east  over  a  ravine  which 
18  18  to  20  feet  deep  from  the  top  of  the  trestle. 

From  the  west  end  of  this  trestle  the  grade  of  the  road  is  up 
each  way  36  feet  to  the  mile,  and  extends  at  that  grade  easterly 
something  over  a  mile,  and  as  far,  and  perhaps  farther,  west. 
The  track  is  straight,  running  east  from  the  station  to  and  over 
the  trestle,  and  about  1100  or  1200  feet  beyond,  where  it  bends 
to  tlie  right  around  an  elevated  point,  and  passes  out  of  sight 
of  one  at  either  end  of  the  trestle.  About  three-fourths  of  a 
mile  east  from  the  station,  and  out  of  sight  round  the  curve,  is 
a  whi8tling-post.  The  up  grade  extends  east  past  the  whistling- 
post,  one-fourth  or  one  half  of  a  mile. 

A  train  of  cars  moving  west  on  the  railroad  reaches  this  86- 
foot  down-grade  to  the  west  about  one-fourth  to  one-half  mile 
east  of  the  whistling-post,  from  which  point  it  will  run  to  the 
station  without  steam;  and  its  speed  down  the  grade  is  regu« 
lated  and  controlled  by  the  brakes. 

A  county  road  crosses  the  railroad  track,  about  70  or  80 
feet  west  of  the  west  end  of  the  trestle. 

On  the  day  of  the  accident,  June  5th,  1884,  the  regular 
freight  train,  consisting  of  a  locomotive,  seventeen  loaded  cars 
and  a  caboose,  was  moving  west  on  the  respondent's  road,  and 
was  in  charge  of  a  conductor,  two  brakemen,  an  engineer  and 
fireman. 

The  train  hands  all  swear  that  the  engineer  sounded  the 
whistle  at  the  whistling-post.  That  the  train  was  moving  down 
the  grade  without  steam  under  control  of  the  brakes,  at  its  usual 
speed  of  10  or  12  miles  per  hour.  The  engineer  swears  that, 
as  the  locomotive  came  around  the  curve  to  the  straight  track 
leading  over  the  trestle  to  the  station,  he  discovered  three  per- 
sons on  the  track  near  the  east  end  of  the  trestle,  and  apparent- 
ly in  the  act  of  crossing  the  railroad  ;  but  in  an  instant  after- 
wards, he  discovered  that  they  had  started  to  cross  the  trestle. 
He  instantly  called  for  brakes,  reversed  his  engine,  turning  the 
drive  wheel  backwards,  and  applying  sand  to  the  track,  sounded 
an  alarm  with  the  whistle.     The  brakemen  and  conductor  ap- 
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plied  the  brakea  as  rapidly  as  possible,  doing  all  in  their  power 
to  stop  the  train.  The  persons  on  the  track  were  three  daugh- 
ters of  John  Cdssida,  the  appellant,  aged  respectively  seven, 
nine  and  eleven  years.  The  children  ran  along  the  trestle  ahead 
of  the  train  to  within  ten  or  twelve  feet  of  the  west  end,  when 
the  elder  two  girls  let  go  the  youngest  and  jumped  off,  the 
youngest  lying  down  on  a  tie  with  her  right  arm  around  the 
track  and  her  head  upon  it,  where  she  was  struck  by  the  wheels 
of  the  locomotive,  and  lier  head  severed  from  her  body,  the 
train  passing  on  about  its  length  from  where  she  was  killed  be- 
fore it  could  be  stopped.  The  distance  from  where  the  chil- 
dren could  be  first  seen  by  the  engineer  to  where  they  were  at 
that  time  was  about  900  or  1,000  feet,  and  from  where  they 
could  be  seen  to  the  place  where  the  child  was  struck  was,  say, 
1,200  feet.  The  engineer  and  conductor,  and  other  witnesses 
accustomed  to  handling  trains,  swore  that  such  a  train,  moving 
at  the  rate  of  ten  or  twelve  miles  an  hour  on  such  a  grade, 
cannot  be  stopped  in  less  than  2,000  or  2,500  feet,  and  that  it 
was  not  possible  to  have  stopped  this  train,  in  the  distance 
from  where  the  child  was  killed  to  the  point  where  the  train 
passed  around  the  curve,  where  she  could  be  seen  by  the  en- 
gineer. 

Witnesses  for  plaintiff  swore  that  they  did  not  hear  the 
whistle  sound  at  the  whistling  post,  nor  did  they  hear  the  bell 
ring  as  the  locomotive  came  down  the  grade.  They  also  swore 
that  the  wind  was  blowing  a  smart  gale  up  stream,  or  toward 
the  east ;  that  the  train  was  running  at  an  unusually  rapid 
speed ;  that  it  was  several  minutes  ahead  of  schedule  time  ; 
that  the  brakemen  were  not  at  their  posts  ;  that  the  engineer 
did  not  call  for  brakes  as  soon  as  the  children  could  be  seen  by 
him.  All  these  things  were  contradicted  by  the  witnesses  for 
the  respondent,  except  that  the  engineer  admits  that  he  did 
not  call  for  brakes  at  the  instant  he  first  saw  the  children,  be- 
cause he  thought  them  in  the  act  of  crossing  the  track ;  but 
testifies  that  be  did  call  for  brakes,  reverse  the  engine,  and  do 
all  in  his  power  to  stop  the  train  as  soon  as  he  saw  the  childrea 
were  starting  upon  the  trestle." 
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And  the  following  is  contained  in  that  of  the  appellants : 
<'  On  the  0th  day  of  June,  1884,  said  Mary  E.  Coasida,  a  child 
of  seven  years,  with  her  two  sisters  of  nine  and  twelve  years, 
respectively,  was  upon  the  east  end  of  a  bridge  or  trestle  upon 
defendant's  railroad  track,  running  from  The  Dalles,  and  other 
points  further  up  the  country,  to  Portland. 

'^  Some  distance  east  of  where  tlie  killing  occurred  there  is 
a  curve  in  the  road,  and  a  high  bluff  which  shuts  off  the  view 
of  the  track.  On  the  day  of  the  killing,  the  freight  train  which 
did  the  injury  came  around  this  curve  running  west  and  in  the 
direction  of  the  children. 

^^It  seems  from  the  evidence  that  the  children  did  not  see 
the  train  when  it  first  came  around  the  curve,  but  as  soon 
as  they  did  see  it  they  commenced  running  towards  the  west 
end  of  the  bridge  (away  from  the  train),  and  had  nearly  reacw- 
ed  the  end  of  the  bridge  (within  nine  ties)  when  the  train  over« 
took  them.  The  two  older  children  jumped  from  or  through 
the  bridge  and  escaped,  but  the  little  one  was  struck  by  the 
cow-catcher  and  her  head  severed  from  her  body. 

^  The  place  where  the  accident  occurred  was  in  the  edge  of 
a  little  village  of  five  or  six  families  (Upper  Cascades),  and 
about  80  feet  east  from  a  public  crossing.  The  point  on  the 
curve  where  the  engine  first  came  in  sight  was  1,120  feet  east 
from  where  the  child  was  killed,  and  the  engine  passed  on  600 
feet  beyond  the  child  before  it  stopped." 

The  appellant's  counsel  offered  to  prove  that  persons,  includ- 
ing children,  had  been  in  the  habit  of  traveling  up  and  down 
and  across  the  railroad  track,  at  the  place  where  the  accident 
occurred,  for  four  years  prior  to  its  occurrence.  The  evidence 
was  objected  to  by  the  respondent's  counsel,  and  the  court  ex- 
cluded it,  to  which  ruling  the  appellant's  counsel  saved  an  ex- 
ception. 

The  appellant's  counsel  also  offered  to  show  the  following : 
^'  That  the  child,  for  the  death  of  which  this  action  is  brought,  had 
been  out  gathering  strawberries  with  its  two  older  sisters,  just 
previous  to  the  accident,  and  was  returning  home.  That  on  the 
way  home  the  children  saw  some  cattle  close  to  or  in  the  road 
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by  the  side  of  the  railroad  trestle  upon  which  the  injury  took 
place,  which  had  previously  chased  them,  and  which  they  be- 
lieved to  be  dangerous  ;  and  went  upon  the  track  and  under- 
took to  cross  the  trestle  in  order  to  avoid  such  cattle,  but  were 
overtaken  by  the  train,  and  the  injury  took  place." 

The  respondent's  counsel  objected  to  the  evidence  as  immo" 
terial,  and  the  objection  was  sustained,  and  an  exception 
saved  to  the  ruling. 

The  court  instructed  the  jury  in  said  cause  that  ^'  the  rail- 
road track  at  the  place  where  the  child  was  killed  not  being  a 
crossing  or  any  part  of  a  public  highway,  was  private  proper- 
ty. It  was  not  built  to  be  walked  upon.  It  was  built  for  oth« 
er  purposes,  and  the  children  bad  no  legal  right  to  be  walking 
across  the  track  or  across  the  trestle;  but  it  does  not  follow  that 
because  they  were  unlawfully  there  the  defendant's  employees 
could  run  them  down,  but,  on  the  contrary,  they  should  use  ev- 
ery reasonable  endeavor  to  prevent  doing  so,  when  they  discov- 
ered the  children  upon  the  bridge  or  trestle^  if  they  had  rea- 
sonable grounds  to  believe  that  they  the  children,  could  not 
extricate  themselves  from  the  position  in  which  they  were  be- 
fore the  train  would  be  upon  them." 

Also  that :  "  The  term  '  wantonly,'  when  applied  to  the  com- 
mission of  an  act,  implies  that  the  act  was  done  with  a  purpose 
to  injure  or  destroy  without  cause,  and  without  reference  to  any 
particular  person.'* 

Also  that:  ^'Travelers  approaching  a  track  must  use  their 
senses  vigilantly  and  look  both  ways,  and  this  precaution  is 
required  of  children  who  have  the  maturity  and  capacity 
which  justify  their  being  allowed  to  go  abroad  unattended^  or 
to  take  charge  of  infants  who  have  not  attained  such  maturity 
and  capacity ;  and  a  failure  upon  the  part  of  such  a  person  to 
take  such  precaution  will  prevent  a  recovery  for  an  injury  they 
may  sustain,  unless  the  carelessness  or  negligence  on  the  part 
of  the  defendant  or  its  employees  amounts  to  such  gross  or 
wanton  negligence  as  amounts  to  wanton  misconduct." 

The  appellant's  counsel  excepted  to  each  of  these  instruo- 
tions,  and  requested  the  court  to  give  the  following  instruction 
to  the  jury  : 
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^^  The  employees  of  a  railroad  company  are  bound  to  use  or- 
dinary care  in  running  their  trains,  in  order  to  avoid  injuries 
to  persons  who  may  be  upon  their  tracks ;  and  if  they  fail  to 
use  such  care,  and  a  person  is  thereby  injured,  without  fault 
or  negligence  upon  his  own  part,  the  company  is  liable  for 
such  injury."  Which  the  court  refused,  and  to  which  said 
counsel  excepted. 

The  first  question  to  be  considered  is  the  refusal  to  admit 
the  testimony  in  regard  to  the  Iiabit  of  people  in  traveling  up- 
on the  railroad  track  at  the  place  of  casualty.  The  offer  to 
show  that  such  was  the  fact  included  also  an  offer  to  show 
that  the  engineer  who  had  charge  of  the  running  of  the  train 
at  the  time  of  the  accident  had  knowledge  of  it ;  that  he  hud 
found  different  persons  upon  the  track  about  the  place  where 
it  occurred  prior  thereto.  The  circuit  court  evidently  regard- 
ed such  a  practice  as  highly  improper,  and  that  its  continuance 
did  not  legalize  it.  It  is  undoubtedly  true  that  persons  have 
no  business  to  travel  upon  a  railroad  track,  except  in  crossing 
it ;  and  when  guilty  of  such  imprudence,  and  they  receive  an 
injury  which  it  contributes  to,  cannot  recover  on  account  of  it. 
Nor  do  I  think  that  railroad  employees,  when  running  trains, 
are  expected  to  anticipate  tliat  persons  will  be  found  upon  the 
track  where  they  have  no  riglit  to  be,  or  are  required  to  main- 
tain a  lookout  in  order  to  discover  whether  or  not  any  one  is 
exposing  himself  to  such  danger ;  though  it  unquestionably 
is  their  duty  when  they  discover  persons  in  such  situations,  to 
use  their  best  endeavors  to  avoid  injuring  them.  The  claims 
of  humanity  dictate  such  duty.  And  should  they  have  rea- 
sonable grounds  to  apprehend  that  persons  might,  at  some  par- 
ticular place  upon  the  line  of  the  road,  be  upon  the  track 
where  the  train  must  pass,  they  would  be  under  an  obligation 
to  exercise  due  caution.  I  think  the  fact  that  persons  were  lia- 
ble to  be  on  a  railroad  track  at  a  particuliar  locality  where  the 
train  is  to  pass,  if  known  to  the  managers  of  the  train,  or  they 
have  reasonable  grounds  to  expect  it,  whether  such  persons 
are  there  rightfully  or  wrongfully,  would  impose  a  duty  upon 
them  they*  would  not  ordinarily  be  under  in  the  conduct  of  the 
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business.  Generally,  in  mnning  a  locomotive  and  cars  along 
a  railroad  track,  through  the  country,  the  probability  of  find- 
ing persons  upon  the  track  wou!d  be  very  siigiit ;  but  in  ap- 
proaching a  populous  locality  it  would  be  greater,  and  mgre 
care  should  be  exercised  upon  the  part  of  those  cngag^  in  op- 
erating the  train;  and  the  requirement  would  be  the  same  in 
approaching  a  place  where  people  were  known  to  congregate 
upon  the  track,  or  were  known  to  be  upon  it.  It  would  not 
follow  that  a  person  injured  in  such  a  case  would  have  a  right 
of  action  against  the  railroad  company  for  the  injury.  If  ihe 
evidence  disclosed  that  the  party  injured  was,  at  the  time  it  oc- 
curred, upon  the  track  at  his  own  volition,  and  was  in  posses- 
sion of  his  faculties,  he  would  have  no  right  of  action,  upon  the 
well-known  principle  that  a  party  cannot  recover  for  his  own 
wrong.  lie  would  be  compelled  to  establish  that  his  being  up- 
on the  track  was  not  the  result  of  negligence,  or  that  the  em- 
ployees of  the  company  acted  maliciously  in  the  affair,  or  were 
guilty  of  such  gross  negligence  as  would  amount  to  gross  crim- 
inality. 

The  appellant  offered  the  evidence  to  sustain  the  charge  of 
negligence  made  against  the  company,  ami  I  am  inclined  to 
think  that  it  was  competent.  It  was  a  circumstance  which 
the  jury  had  a  right  to  consider,  in  connection  with  the  other 
evidence  upon  that  point.  (JTowrdey  v.  TKt  Chicago^  MiL  & 
St,  Paul.  Co.^  63  Wis.  684.)  The  nsgligence  of  the  compa- 
ny, however,  would  not  have  been  sufficient  to  entitle  to  a  recov- 
ery if  negligence  could  be  imputed  to  the  deceased  for  being 
upon  the  track  ;  hence  the  question  arises  as  to  whether  the  cir- 
cumstances of  the  deceased  being  a  child,  and  being,  as  might 
be  supposed,  upon  the  track  to  escape  vicious  cattle,  relieved 
lier  from  that  imputation.  Negligence  in  such  a  case  is  a  fail- 
ure to  exercise  that  degree  of  care  and  forethought  which  a 
prudent  person  might  be  expected  to  exercise  under  similar 
circumstances.  {Hurst  v.  Burnside^  12  Or.  520.)  The  gen- 
eral rule  is,  that  a  child  can  be  expected  to  use  discretion  only 
in  respect  to  its  years ;  and  the  same  prudence  should  not  be 
required  of  children  as  of  grown  persons.     (Me  Govern  v.  IT* 
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r.  a  &  n.  £.  S.  Cb.,67  N.  Y.  417.)  And  the  circum- 
Btancea  of  any  person  being  upon  a  railroad  track  in  such  a 
case  ought,  it  seems  to  me,  to  be  the  subject  of  inquiry,  when 
the  proof  offered  tends  to  show  that  he  was  justified  in  being 
there,  or  would  relieve  him  from  the  imputation  of  negligence. 

In  Echert  v.  The  Long  Island  Railroad  Company y  48  N. 
Y.  502,  the  party  injured,  seeing  a  little  child  upon  the  rail- 
road track  of  the  defendant's  road,  attempted  to  rescue  it  from 
a  train  of  cars  which  was  swiftly  approaching  it,  and  saved 
the  child  but  lost  his  own  life ;  and  it  was  held  that  the  law 
had  so  high  a  regard  for  human  life  that  it  would  not  impute 
negligence  to  an  effort  to  preserve  it,  unless  made  under  cir- 
cumstances constituting  rashness  in  the  judgment  of  prudent 
persons.  Judges  Allen  and  Folger  dissented,  but  I  believe 
the  opinion  of  the  majority  of  the  court  to  be  correct.  Judge 
Grover,  who  delivered  it,  says :  "  Negligence  implies  some  act 
of  commission  or  omission  wrongful  in  itself.  Under  the  cir- 
cumstances in  which  the  deceased  was  placed,  it  was  not 
wrongful  in  him  to  make  every  effort  in  his  power  to  rescue 
the  child,  compatible  with  a  reasonable  regard  for  his  own 
safety." 

The  case  under  consideration  is  more  favorable  to  tlie  ap- 
pellant than  that  one.  There  the  danger  was  immediate  and 
imminent,  and  the  person  who  exposed  himself  to  it  was  a  man 
of  mature  age.  Besides,  as  was  said  in  the  dissenting  opinion  : 
"  He  was  not  compelled  to  take  any  action  to  avoid  a  peril 
and  harm  to  himself  from  the  negligent  or  wrongful  act  of  the 
defendant,  or  the  agents  in  charge  of  the  train."  But  here 
were  three  little  girls,  who,  being  frightened  by  cattle,  sought 
refuge  upon  the  railroad  track.  They  may  have  been  so 
alarmed  and  terrified  by  their  fears  that  they  did  not  look  for 
any  train  of  cars,  but  seized  with  a  panic,  run  down  the  trestle 
work  in  order  to  make  their  escape.  It  was  not  necessarily 
any  act "  of  commission  or  omission  wrongful  in  itself."  Their 
apprehensions  of  danger  from  the  cattle  may  not  have  been 
well  founded,  but  could  have  been  as  potent  as  though  they 
had  been  real.     It  seems  to  me  that  the  offer  to  show  the 
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circumstances  which  led  to  the  course  they  pursued  in  the 
case  should  have  been  admitted  in  proof,  and  submitted  to  the 
consideration  of  the  jury.  *  It  must  be  recollected  that  this 
proof  was  offered  in  reply  to  the  plea  of  contributory  negli* 
gence,  which,  strictly,  is  matter  in  avoidance.  Had  the  re- 
spondent confessed  that  it  had  been  negligent  in  the  affair, 
and  then  set  up  contributory  negligence  upon  the  pa?t  of  the 
appellant's  intestate,  there  would  be  no  mistaking  the  nature 
of  it.  The  respondent  would  have  said,  in  effect :  "  It  is  true, 
my  agents  and  servants  did  carelessly  and  negligently  run  the 
train,  did  not  blow  the  whistle  at  the  whistling-post ;  allowed 
it  to  get  under  too  great  a  headway  at  the  curve ;  and  did  not 
look  soon  enough  to  discover  whether  the  track  was  clear  or 
not;  yet  the  appellant  ought  not  to  recover  for  the  injury  to 
the  child,  as  she  was  negligent  in  being  upon  the  track,  and 
her  negligence  contributed  to  the  injury."  The  appellant 
could  then  have  said  in  reply,  that  his  intestate  was  not  guilty 
of  negligence  in  being  upon  the  track ;  that  she,  in  company 
with  her  two  sisters,  all  of  whom  were  but  children,  having 
only  childish  judgment  and  possessing  childish  fears,  resorted 
to  the  track  under  the  circumstances  set  out  in  the  offer.  The 
issue  so  presented  would  have  been  virtually  the  same  as  that 
made  in  the  case,  except  the  allegations  as  to  the  respondent's 
negligence  are  denied,  instead  of  confessed. 

Under  this  view,  the  instructions  of  the  court  were  inappli- 
cable to  the  case.  They  would  doubtless  have  fitted  if  the 
intestate  had  been  a  person  of  more  mature  judgment,  and 
been  upon  the  track  at  her  own  volition  ;  or  could  have  justly 
been  chargeable  with  carelessness  for  being  there. 

The  respondent's  counsel  contended  at  the  hearing  that  tbe 
judgment  ought  not  to  be  reversed  in  any  event,  as  the  facts 
showed  that  another  trial  must  necessarily  result  the  same.  If 
we  could  say  that  with  certainty,  I  should  be  in  favor  of  adopt- 
ing that  course  ;  but  it  is  so  much  a  question  of  fact  that  I  do 
not  think  it  proper  to  do  so.  The  facts  ruled  out  by  the  court 
ought  to  have  been  admitted  in  proof,  and  the  jury  allowed  to 
consider  them,  in  accordance  with  the  principles  herein  sped- 
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fied.  It  might  have  chaDged  the  result  if  that  course  had  been 
pursued.  This  court  does  not  undertake  to  say  that  there  was 
any  negligence  upon  the  part  of  the  respondent's  agents  or 
employees  in  operating  the  train  of  cars,  or  that  the  jury 
would  have  so  found ;  but  that  in  view  of  the  circumstances 
the  appellant,  as  a  matter  of  law,  had  a  right  to  have  the  evi- 
dence offered  upon  the  matters  referred  to  admitted  and  con- 
sidered with  the  other  proofs. 

The  judgment  appealed  from  must  therefore  be  reversed,  and 
a  new  trial  granted. 


[Filed  March  7, 18S7.] 

I.  R.  DAWSON  V.  L.  J.  SIMS  bt  al. 

Gbedktob's  Smi^-ATTAGHMBNT.— The  lien  created  by  an  attachment  duly 
levied  npon  the  property  of  the  debtor  is  a  snfflcient  fonndation  for  the 
jurisdiction  of  a  court  of  equity  to  aid,  by  means  of  a  creditor's  suit,  in 
removing  fraudulent  impediments  or  conveyances  which  prevent  the  cred- 
itor from  laying  hold  of  the  property  and  applying  it  to  the  payment  of 
his  debt. 

Union  County.  Plaintiff  appeals.  Reversed,  and  re- 
manded for  further  proceedings. 

i.  B.  Cox,  for  Appellant. 

C.  H.  Finn^  for  Respondent. 

Lord,  C.  J. — This  is  a  suit  in  equity  to  set  aside  a  general 
assignment  for  the  benefit  of  creditors,  and  certain  other  in- 
struments executed  to  the  defendant  Sims,  to  the  end  that  the 
property  thereby  conveyed  and  mortgaged  may  be  made  sub- 
ject to  a  claim  or  indebtedness  held  by  the  plaintiff  against  L. 
J.  and  G.  R.  Sims,  upon  which  an  action  by  attachment  has 
been  commenced.  A  demurrer  was  sustained  to  plaintiff's  com- 
plaint, and  upon  refusal  to  plead  further,  judgment  was  ren- 
dered against  him,  and  he  has  appealed  to  this  court. 

The  only  question  raised  by  the  demurrer  is  a  want  of  juria- 
XIV.  OaEa.-36. 
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diction  in  the  court  to  act  without  an  allegation  that  judgment 
has  been  obtained,  and  that  execution  issued  therefrom  has 
been  returned  unsatisfied.  It  is  insisted  that  such  an  exhibition 
of  facts  is  a  condition  precedent,  and  which  must  be  disclosed 
by  averment  in  the  complaint,  before  the  jurisdiction  of  equity 
will  attach. 

In  DawBon  v.  Coffey y  12  Or.  619,  Waldo,  C.  J.,  said :  "  It  is 
exclusively  in  the  province  of  a  court  of  law  to  say  there  is  a 
legal  debt,  and  that  it  Cannot  be  made  at  law.  Therefore,  a 
creditor's  bill  ^  must  be  preceded  by  a  judgment  at  law,  estab- 
lishing the  measure  and  validity  of  the  demand  of  the  complaint 
for  which  he  seeks  satisfaction  in  chancery.' ''  (Smith  v. 
Railway  Co.^  99  U.  S.  401.)  **  It  is  not  a  mere  technical  objec- 
tion, but  goes  to  the  very  foundation  of  the  suit,  and  is  not 
waived  even  by  a  general  answer.  The  complaint  must  show 
an  execution  returned  unsatisfied,  and  no  state  of  facts  will  ex- 
cuse such  a  return.*'     (Freem.,  Ch.  306.) 

Upon  the  strength  of  this  decision  it  is  claimed  that  a  judg- 
ment at  law,  and  the  return  of  execution  nulla  bona^  is  a  pre- 
requisite to  the  maintenance  of  such  a  suit,  and  that  no  state 
of  facts  short  of  such  an  averment  can  obviate  the  defect  of 
their  omission  in  the  complaint.  Hence,  the  lien  created  by 
an  attachment  would  be  insufficient  to  authorize  the  jurisdic- 
tion of  equity.  But  the  language  of  the  opinion  must  be  read 
in  the  light  of  the  facts  to  wliich  it  was  applied.  The  case 
before  the  court  was  that  of  simple  contract  creditors  alleging 
an  indebtedness,  seeking  to  maintain  a  suit  to  set  aside  convey- 
ances on  the  ground  of  fraud,  for  the  purpose  of  c jllecting  their 
debts.  Upon  this  state  of  facts  the  rule  of  law  as  stated  is  be. 
yond  dispute.  No  principle  is  better  settled  in  equity,  than 
that  its  courts  are  not  tribunals  for  the  collection  of  debts,  and 
that  before  its  jurisdiction  can  be  invoked  to  aid  creditors  in 
obtaining  payment,  all  legal  remedies  must  have  been  exhaust- 
ed, or  proved  inadequate.  (Bump,  Fraudulent  Conveyances, 
614-521 ;  3  Pom.  Eq.  Juris.,  Sec.  1415  ;  Wait,  Creditor's  Bill 
Sec.  73;  Bispham's  Principles  of  Eq.,  Sec.  527.)  But  the 
question  whether  the  lien  created  by  the  attachment  is  sufficient 
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in  a  proper  case  to  justify  equitable  interference  in  behalf  of 
creditor's  suits  was  not  decided,  unless  the  law  in  any  case  of 
this  kind  has  made  a  judgment  a  sine  qua  non  to  the  exercise 
of  equitable  intervention.  The  answer  to  this  question  has  not 
been  altogether  satisfactory ;  but  has  resulted  in  a  conflict  of 
authority.  In  a  note  to  section  1415  of  Pomeroy's  Eq.  Juris., 
the  decisions  pro  and  con  have  been  collected;  and  in  Hahn  v. 
Salmofij  20  Fed.  R.  804,  Mr.  Justice  Deady,  after  a  careful 
consideration,  reached  the  conclusion  that  for  the  protection  of 
such  a  lien  the  plaintiff  in  a  creditor's  bill  was  entitled  to  the 
aid  of  a  court  of  equity.  (See,  also,  Wade  on  Attachment,  Sec. 
33,  and  notes.) 

On  the  other  hand,  Mr.  Wait  regards  the  interference  of 
equity  to  protect  liens  created  by  attachment  as  a  violation  of 
the  rules  of  chancery  practice,  established  upon  the  definite 
principle  that  before  a  creditor  can  maintain  such  a  suit  he 
must  previously  have  established  his  claim  by  judgment  in  a 
court  of  law.  He  says :  "  We  deny  that  a  mere  attaching  cred- 
itor can,  under  any  correct  theory  of  law,  become  an  actor  in 
a  creditor*s  suit.  Indeed,  the  underlying  principles  of  the  cases 
in  which  it  is  sought  to  make  a  lien  acquired  by  the  provision- 
al remedy  of  attachment  the  practical  equivalent  of  a  lien  pro- 
cured by  final  judgment,  are  subversive  of  the  time  honored 
policy  and  rule  of  the  courts,  that  a  creditor's  bill  must  be 
founded  on  a  definite  claim,  established  by  a  judgment  at  law. 
If  the  innovations  of  modern  procedure  call  for  the  abrogation 
of  this  old  chancery  practice,  it  should  not  be  superseded  by  in- 
direction, but  rather  by  some  careful  formulated  legislative 
substitute.  The  requirement  is  neither  artificial  nor  technical ; 
it  is  a  necessary  protection  and  safeguard  to  the  debtor.'* 
(Wait's  Fraudulent  Con.  and  Creditor's  Bill,  Sec.  81.) 

Except  to  satisfy  a  claim  out  of  some  fund  accessible  only 
in  equity  QHodges  v.  Silver  Mining  Company^  9  Or.  202), 
the  impression  has  heretofore  remained  with  me  that  the  claim 
must  be  first  established  at  law  before  the  equitable  jurisdic- 
tion can  be  invoked.  It  is  admitted  that  the  object  of  a  cred- 
itor's bill  is  not  to  ascertain  or  determine  the  amount  and  valid. 
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ity  of  a  claim  or  debt,  or  to  undertake  the  enforcement  of  its 
payment  or  collection;  as  it  is  the  exclusive  province  of  a  court 
of  law  to  establish  that  there  is  a  legal  debt,  and  that  it  can- 
not be  made  at  law,  but  that  when  it  Is  thus  established  by 
judgment,  and  legal  remedies  are  inadequate  to  enforce  its  col- 
lection against  the  property  of  the  debtor  on  account  of  fraud- 
ulent impedimenta  or  conveyances,  equity  will  lend  its  aid,  by 
means  of  a  creditor's  suit,  to  remove  them.  In  such  case  its 
existence  is  purely  auxiliary,  and  designed  only  to  remove  the 
fraudulent  obstructions  which  prevent  the  execution  from  lay- 
ing hold  of  the  property,  and  applying  it  to  the  payment  of  the 
judgment.  "  The  creditor  must  obtain  a  judgment,"  says  Mr. 
Bump,  ''  issue  an  execution  and  procure  a  return  rndla  hona^ 
before  he  can  file  a  bill  in  equity  to  obtain  satisfaction  out  of 
the  property  of  the  debtor  which  cannot  be  reached  at  law." 
This  seems  to  indicate  that  before  the  equity  jurisdiction  can 
attach,  there  must  be  a  judgment  which  the  law  cannot  en- 
force against  the  property  of  the  debtor;  in  other  words,  that 
the  remedy  in  equity  is  given  in  such  case  because  the  legal 
remedies  are  inadequate.  Can  this  be  known  before  a  judg- 
ment has  been  obtained  and  execution  returned  nvlla  bona  f 

By  analogy,  it  is  said,  the  suit  ought  to  be  maintained  to 
protect  the  lien  acquired  by  the  attachment.  This  assumes 
there  is  no  intrinsic  difference  in  principle  between  the  lien  ac- 
quired by  attachment  and  by  judgment,  although  the  circum- 
stances out  of  which  they  arise  are  essentially  different.  In 
the  one  case  it  is  an  unadjusted  legal  demand — sworn  to,  it  is 
true,  but  requiring  the  security  of  a  bond  before  a  seizure  or 
levy  can  be  made  on  the  debtor's  property.  With  his  claim 
thus  reinforced,  the  creditor  in  attachment  may  be  well  "deem- 
ed "  a  purchaser  in  good  faith  and  for  a  valuable  consideration 
as  against  third  persons.  The  attachment  is  merely  a  provis- 
ional remedy,  and  ancillary  to  the  action,  and  always  subject 
to  the  liability  of  being  annulled  or  discharged.  In  the  other 
case,  the  claim  or  demand  has  been  adjusted  or  merged  into  a 
judgment,  which  is  sometimes  said  to  be  the  end  of  the  law  ;  *' 
and  in  this  state  becomes  a  lien  against  real  property  when 
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docketed,  or  upon  which  an  execution  may  issue  at  the  instance 
of  the  creditor,  and  a  lien  be  acquired  by  the  seizure  of  proper- 
ty without  any  further  requirement.  The  execution  comes  of 
right — as  a  necessary  consequence — to  execute  the  judgment 
and  make  it  bear  fruit,  and  it  is  only  when  fraudulent  obstruc- 
tions render  it  unavailing  that  a  party  becomes  entitled  to  resort 
to  equitable  remedies.  Not  so  with  an  attachment;  to  justify 
a  levy  upon  property  under  it  there  must  bo  a  security  given, 
with  the  consequent  liability  for  its  issuance,  if  it  prove  wrong- 
ful or  without  just  cause.  The  attachment  depends  on  the 
action,  but  the  action  nor  the  judgment  depend  in  any  manner 
upon  the  attachment.  But  does  this  difference  affect  the  equit- 
able right  to  be  protected  in  the  lien  acquired  by  attachment 
against  fraudulent  obstructions  ?  By  the  law,  the  object  of  the 
attachment  is  to  enable  a  party  to  acquire  a  lien  for  the  secur- 
ity of  his  demand  by  a  levy  made  before  instead  of  after  the 
entry  of  a  judgment.  As  the  lien  acquired  in  either  case  de- 
rives its  force  and  effect  from  the  law,  is  not  one  lien  practical- 
ly the  equivalent  of  the  other,  and  entitled  to  like  protection 
against  fraudulent  impediments  ?  Or  do  they  differ  in  degree, 
as  a  judgment  differs  from  an  unadjusted  demand  ?  It  is  cer- 
tainly difficult  to  answer  all  the  questions  which  may  arise  pro 
and  con,  and  it  is  not  surprising  that  there  is  a  diversity  of 
judicial  utterance  upon  this  subject.  It  is  not  to  be  disputed, 
however,  that  great  injustice  and  hardship  do  often  occur  un- 
der the  operation  of  the  rule  that  forbids  equity  to  interfere 
until  a  judgment  is  first  obtained.  Nor  is  it  any  answer  to  say 
that  this  is  one  of  the  hazards  which  every  one  must  incur  who 
does  business  on  credit,  and  necessarily  assumed  in  such  an 
undertaking.  If  the  risk  can  be  diminished  without  injustice 
to  honest,  struggling  debtors,  it  ought  to  be  done.  The  rule 
ought  to  be  relaxed,  if  it  will  be  promotive  of  justice.  The 
matter  of  practice  is  not  of  as  much  consequence  as  the  proper 
administration  of  justice.  The  diflSculty  in  all  such  cases  is 
about  the  same,  and  lies  in  the  fact  that  the  debtor  is  about 
to  dispose  of  his  property  before  a  judgment  at  law  can  be 
obtained.     It  was  so  in  Hahn  v.  Salmon,  supra,  and  taking 
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the  facts  as  true,  it  is  so  here.  To  such  there  can  be  no  injus- 
tice,  upon  attachment  proceedings  commenced,  to  tie  up  their 
property  hj  injunction  until  the  fraudulent  impediments  can 
be  removed. 

In  view  of  these  circumstances,  if  the  ends  of  justice  require 
it,  there  should  be  no  hesitation  in  making  the  departure — ^if 
departure  it  can  be  considered—  by  granting  the  aid  of  equity 
in  such  cases.  The  courts  of  other  states  have  done  it,  and 
done  it  on  the  principle  that  the  attaching  creditor,  having  a 
lien  by  authority  of  the  statute,  was  entitled  to  the  aid  of  a 
court  of  equity  as  much  in  that  case  as  any  other  to  enforce  his 
legal  right.  (See  note  to  Pom.  Eq.  Juris.,  supra.)  In  Hakn 
V.  Salmon^  supra^  the  subject  was  very  ably  considered  and  the 
relief  granted.  There  is  no  decision  of  our  court  to  which  the 
doctrine  of  stare  decisis  can  apply  adverse  to  the  granting  of 
such  relief,  if  considerations  of  right  and  justice  require  it. 

It  is  our  judgment  that  it  was  error  to  sustain  the  demurrer, 
and  that  it  ought  to  have  been  overuled.  As  the  purpose  of 
the  demurrer  in  admitting  the  facts  was  to  take  the  opinion  of 
the  court  as  to  the  law  upon  this  point,  it  is  not  necessary  to 
consider  the  other  facts  upon  which  the  complaint  was  ground- 
ed. That  they  are  sufficient,  if  proved,  to  make  out  a  case  of 
fraudulent  disposition  of  property  with  the  intent  to  hinder 
and  delay  creditors,  and  to  defeat  the  purpose  of  the  assign- 
ment act  to  secure  a  rateable  distribution  of  the  property  of  the 
debtor  among  his  creditors,  can  hardly  be  questioned.  They 
are  alleged,  in  effect,  to  be  without  consideration  and  in  pursa* 
ance  of  a  scheme  of  fraud,  and  taken  together  to  constitute  one 
transaction  designed  to  put  their  property  beyond  the  reach  of 
crditors,  and  to  create  unlawful  preferences.  Judging  from  the 
argument  that  the  case  must  be  tried  on  its  merits,  the  decree 
is  reversed,  and  the  cause  remanded  for  such  further  proceed- 
ings as  may  be  just  and  equitable. 
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[FUed  March  7th,  1887.] 

HUGH  GLENN  v.  O.  S.  SAVAGE. 

VouMER  Adjudzo^tion— What  GoNSTiruTRS—lBsuB.— An  issne  once  de- 
termined in  a  court  of  competent  jurisdiction  cannot  be  again  liti- 
gated, and  may  be  opposed  as  an  effectual  bar  to  any  further  litigation 
of  the  same  matter  by  parties  and  privies ;  but  the  matter  adjudicated,  to 
constitute  a  bar,  must  be  a  fact  in  issue  by  the  pleadings,  as  distinguished 
from  a  fact  In  controversy. 

Hamb— WiTHDBAWAL  OF  QuBSTioM  FROM  JuBY.— Where  the  pleadings  in 
the  case  which  is  relied  upon  as  a  former  adjudication  of  the  ques- 
tions in  controversy,  set  up  the  identical  matter  that  Ib  alleged  in  the 
present  case,  but  the  record  shows  that  said  matters  were  withdrawn  from 
the  consideration  of  the  jury,  though  for  what  reason  does  not  appear, 
the  effect  of  such  withdrawal  is  to  preclude  the  parties  from  litigating 
the  same  matters  in  the  subsequent  action.  If  the  jury  had  no  right  to 
consider  said  matter  in  the  first  case,  it  could  never  be  considered  in  any 
case. 

PluMCiPAX.  AND  Agekt — Attobnbt.— The  plaintiiTs  attorney  in  an  ac- 
tion cannot,  by  virtue  of  his  employment  as  such,  bind  hlB  princi- 
pal for  the  expense  of  a  lock,  to  secure  the  door  of  a  building  containing 
property  attached  in  such  action. 

iKSTRUcnoN— Ebbob.— An  instruction  to  the  jury  upon  an  assumed  fact, 
as  to  which  there  is  no  evidence,  is  erroneous. 

Pbikcipal  aitd  Aqent— Fact  and  Law— Qubstiok  fob  Juby.— The  ex- 
istence of  an  agent's  authority  is  a  question  of  fact;  what  he  may 
do  by  virtue  of  it  is  a  question  of  law.  It  is  error,  therefore,  when  the 
authority  of  the  agent  is  in  dispute,  to  submit  to  the  jury  the  question 
whether  he  is  duly  authorized  or  not. 

Action— AsstJMPsrr—VoLUNTABY  Sebvick.— Any  act  done  for  the  benefit 
of  another,  without  his  request,  is  to  be  deemed  a  voluntary  act, 
for  which  no  action  can  be  sustained,  unless,  after  knowing  of  the  service, 
the  i)er8on  benefited  promises  to  pay  for  it. 

Wasco  County.     Defendant  appeals.    Beversed,  and  re- 
manded for  new  trial. 


14  607 

15  K24 
23  668 
13*442 
16*  657 
30*431 


James  K,  Kelly^  for  Appellant. 

F.  P.  Mays^  for  Respondent. 

Strahan,  J. — The  amended  complain  therein  contains  four 
separate  and  distinct  causes  of  action.  The  first  count  in  the 
complaint  alleges,  in  substance,  that  in  the  year  1880,  at  Dalles 
City,  the  defendant  received  into,  his  possession  fifteen  seg- 
ment window  sash,  of  the  value  of  SGO.OO,  and  8,500  feet  of 
roofing  lumber,  of  the  value  of  $68.50;  all  said  sash  and  lum- 
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ber  being  the  personal  property  of  the  plaintiff;  and  that  de- 
fendant thereafter  converted  the  same  to  his  own  use,  and 
])romi8ed  to  pay  plaintiff  the  value  thereof,  but  has  ever  since 
neglected  and  refused  to  pay  the  same  to  plaintiff,  or  any  part 
thereof. 

2f,  That  in  the  year  1880,  at  Dalles  City,  in  said  countyi 
a  certain  large  and  valuable  lot  of  building  material  owned  bj 
the  defendant  and  consisting  of  various  kinds  of  lumber,  acci- 
dentally fell  into  the  Columbia  river,  and  was  about  to  be  car- 
ried away  by  the  water  of  said  river;  and  the  defendant  being 
absent,  the  plaintiff,  in  order  to  save  said  lumber  from  being 
washed  away  and  lost,  at  his  own  expense  furnished  help  and 
did  service  in  and  about  saving  the  same  from  being  lost ;  and 
that  the  service  so  performed  and  procured  by  the  plaintiff 
was  of  the  reasonable  value  of  $20 ;  and  the  defendant  received 
all  of  the  advantage  and  benefit  of  said  labor  and  service,  and 
has  ever  since  neglected  and  refused,  and  does  still  neglect  and 
refuse,  to  pay  plaintiff  any  sum  whatever  therefor. 

8.  That  plaintiff  furnished  the  defendant  a  door-lock,  and 
did  and  performed  labor  and  service  in  putting  the  same  upon 
a  door,  in  the  year  1881,  at  the  special  instance  and  request  of 
the  defendant ;  and  that  said  lock,  labor  and  service  were  of 
the  reasonable  value  of  $3.50;  which  sum  defendant  promised 
to  pay  rfie  plaintiff,  but  has  neglected  ever  since  to  pay  the 
same  or  any  part  thereof. 

4.  Furtlier  complaining,  the  plaintiff  alleges  that  hereto* 
fore,  to  wit,  on  the  16th  day  of  October,  1880,  at  Dalles 
City,  the  plaintiff  and  the  defendant  entered  into  a  certain 
contract  in  writing,  whereby  it  was  agreed  between  them, 
amongst  other  things,  that  the  plaintiff  should  rebuild  for  the 
defen<lant  a  certain  building  on  the  north  side  of  First  or  Main 
street  in  said  Dalles  City,  which  had  previously  fallen  down; 
a  copy  of  which  written  agreement  is  hereto  annexed, and  mark* 
ed  "  Exhibit  A."  That  thereafter  the  plaintiff  was  at  all  times 
ready  and  willing  to  perform  the  said  agreement  in  all  respects, 
but  the  defendant  refused  to  submit  the  disputes  there  referred 
to,  to  the  said  arbitrators,  or  to  arbitrate  the  same,  and  refused 
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to  allow  the  plaintiff  to  rebuild  the  said  building,  or  in  any  re- 
spect to  perform  the  said  contract,  or  to  pay  the  plaintiff  for 
rebuilding  said  building,  and  notified  the  plaintiff  that  he  would 
not  allow  him  to  perform  said  contract  as  to  said  building ; 
that  plaintiff  could  have  furnished  all  the  materials  required 
hj  said  contract  to  be  furnished  by  him,  and  completed  the 
same,  at  a  cost  less  than  the  amount  then  agreed  to  be  paic^  for 
said  building  by  at  least  $900;  and  that  by  reason  of  the  de- 
fendant refusing  to  allow  him  to  rebuild  said  building  in  ac- 
cordance with  the  terms  of  said  contract,  and  by  reason  of  the 
defendant's  refusing  to  pay  him  therefor,  in  accordance  with 
the  terms  of  said  contract,  plainiiff  has  suffered  damages  in  the 
sum  of  $900;  and  that  "  Exhibit  B  "  hereto  attached  is  a  true 
and  correct  copy  of  the  previous  contract  referred  to  in  *'  Exhib- 
it a:' 

The  defendant's  answer  denied  all  the  material  allegations  of 
the  amended  complaint,  and  then  alleged  a  former  adjudication 
as  follows  :  '^  And  for  a  further  and  separate  defense  to  the 
demands  of  the  plaintiff,  the  defendant  further  alleges  that  on 
the  28th  day  of  July,  1881,  he  commenced  an  action  in  the 
circuit  court  of  the  state  of  Oregon  for  the  county  of  Wasco 
against  the  plaintiff  (Hugh  Glenn),  to  recover  damages  for  the 
non-performance  of  a  contract  between  the  parties  herein,  dated 
April  3,  1880 ;  that  the  defendant  therein  (the  plaintiff  herein), 
in  his  answer  in  said  action,  among  other  things,  claimed  the 
sum  of  $3,560  against  and  from  the  plaintiff  in  said  action  for 
money  expended  in  and  about  the  construction  of  said  building, 
and  the  purchase  and  procuring  materials  therefor. 

*'  And  also  claimed  damages  in  his  said  answer  against  the 
plaintiff  therein,  for  a  breach  of  the  contract  between  said 
parties,  dated  the  l<)th  day  of  October,  1880,  and  which  is  set 
forth  in  the  fourth  paragraph  of  the  complaint,  and  attached 
to  the  complaint,  marked  ^  Exhibit  A';  that  the  said  action 
was  finally  adjudged  and  determined  by  this  court  at  the  March 
term,  1883,  of  said  court — to  wit,  on  the  6th  day  of  April, 
1883 — wherein  the  plaintiff  in  said  action  recovered  a  judg- 
meut  against  the  defendant  therein  (the  plaintiff  herein)  for 
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the  sura  of  $300  and  costs  of  the  action ;  that  in  the  said  action 
all  the  matters  and  things  in  relation  to  the  said  building,  and 
all  the  claims  and  demands  of  the  plaintiff  in  this  action  (ex- 
cept for  the  item  of  $3.50  for  one  door  lock  specified  in  the 
third  paragraph  of  the  complaint),  were  fully  determined  and 
adjusted  in  the  said  action,  wherein  O.  S.  Savage  was  plaintiff 
and  Hugh  Qlenn  was  defendant ;  and  the  defendant  herein 
pleads  the  same  in  bar  of  this  action." 

The  reply  denied  the  new  matter  contained  in  the  answer. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $150,  from  which  judgment  this  appeal  is  takea. 
The  appellant's  assignments  of  error  are  as  follows : 

I.  The  circuit  court  erred  in  ruling  that  the  defendant 
should  not  be  permitted  to  introduce  in  evidence  the  record 
and  judgment  roll  in  the  case  of  O.  S.  Savage  v.  Hugh  Glenn, 
commenced,  tried  and  determined  in  the  circuit  court  of  the 
state  of  Oregon  for  Wasco  County,  and  in  which  a  judgment 
was  rendered  on  the  6th  day  of  April,  1883,  a  copy  of  which 
record  and  judgment  is  attached  to  the  bill  of  exceptions  and 
marked  ^^  A,"  said  judgment  roll  having  been  offered  in  evi- 
dence for  the  following  purposes : 

First.  To  show  that  the  cause  of  action,  if  any  there  were, 
in  favor  of- Hugh  Glenn  (the  pl*ff)  against  O.  S.  Savage  (the 
deft),  arising  on  or  out  of  any  breach  of  the  contract  dated 
Oct.  16,  1880,  was  set  forth  and  pleaded  in  the  answer  of 
Hugh  Glenn,  and  adjudicated  and  determined  in  said  cause, 
and  is  now  res  adjudicata. 

Second.  To  show  that  it  was  adjudged  and  determined  in 
said  action  of  O.  S.  Savage  v.  Hugh  Glenn^  that  the  defend* 
ant  had  no  cause  of  action  or  counter  claim  against  the  said  O. 
S.  Savage,  arising  out  of  the  agreement  dated  Oct.  16, 1880. 

II.  The  said  circuit  court  erred  in  ruling  that  the  defendant 
should  not  be  permitted  to  introduce  in  evidence  the  said  record 
and  judgment  roll  in  the  case  of  O.  8.  Sawige  v.  Hugh  Glenn^ 
attached  to  the  bill  of  exceptions  and  marked  ^^  A,"  for  the 
following  purpose : 

To  show  that  the  defendant  therein  (the  plaintiff  herein)  bad 
set  forth  in  his  answer  as  follows: 
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^  And  the  defendant  avers  that  he  expended  in  and  about 
the  conatruction  of  said  building,  and  in  the  purchase  of  mate- 
rials therefor,  the  sum  of  $3,560";  and  that  the  fifteen  segment 
vrindow  sash,  of  the  value  of  $60,  set  forth  in  the  complaint 
herein,  were  adjudicated  and  determined  in  said  action  of  Sav- 
(ige  V.  Glenn. 

III.  The  said  circuit  court  erred  in  ruling  that  the  defend- 
ant O.  S.  Savage  should  not  be  permitted  to  answer  the  fol« 
lowing  question  asked  him  by  his  attorney  while  on  the  wit- 
ness stand  :  '^  Mr.  Savage,  about  these  sash  you  have  testified 
to,  you  have  already  testified  as  to  the  value  and  number  of 
them;  state  whether  or  not  Mr.  Glenn,  in  the  former  trials, 
claimed  damages  for  making  fifteen  segment  sash — in  both  of 
the  former  trials." 

IV.  The  court  erred  in  its  charge  to  the  jury,  in  giving  the 
following  instructions : 

**  In  order  to  entitle  the  plaintiff  to  recover  of  the  defendant 
for  the  lock  and  labor  of  placing  the  same  on  the  door,  you 
must  be  satisfied  from  the  evidence  that  the  plaintiff  furnished 
the  said  lock  and  labor  at  the  request  of  defendant,  or  of  some 
one  duly  authorized  on  his  behalf.  If  the  labor  was  done  and  the 
lock  furnished  by  request  of  defendant,  or  some  one  in  his  be- 
half duly  authorized  to  contract  therefor,  the  plaintiff  should 
be  allowed  what  his  said  lock  and  labor  were  reasonably  worth; 
otherwise,  he  should  not  be  allowed  anything  on  that  claim." 

y.  The  court  erred  in  giving  the  following  instruction  to  the 
jury: 

^  If,  at  the  time  the  building  fell,  the  plaintiff  was  in  charge 
and  looking  after  and  caring  for  the  building  for  the  defendant 
as  well  as  for  himself,  and  after  the  building  fell  he  took  meas- 
ures to  protect  the  defendant's  rights  and  interests  by  saving 
lumber  used  in  the  construction  of  the  said  building,  and  pre- 
vented it  from  floating  away,  he  should  be  allowed  such  sum 
as  his  work  and  labor,  and  that  furnished  by  him,  were  reason- 
ably worth.  (Such  lumber  only  as  was  used  in  the  construc- 
tion of  the  building  and  attached  thereto  belonged  to  Savage, 
and  any  lumber  or  material  which  may  have  been  upon  the 
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ground  ov  in  the  building,  but  not  attached  to  the  building,  be- 
longed to  Glenn.)  But  if  plaintiff  furnished  said  labor  for  the 
purpose  of  protecting  bis  own  interests,  he  cannot  recover  there* 
for." 

VI.  The  court  erred  in  giving  the  following  instructions  to 
the  jury : 

^^  But  if  Glenn  was  prevented  from  erecting  said  building  by 
reason  of  Savage  refusing  to  allow  him  to  proceed  with  the 
erection  thereof,  then  Glenn  would  be  entitled  to  recover  such 
damages  as  he  has  sustained  by  reason  thereof;  and  the  meas* 
ure  of  damages  in  the  case  would  be  the  difference  between 
the  contract  price,  which  was  $6,000,  and  the  amount  it  would 
have  cost  plaintiff  to  have  erected  the  building." 

I  will  notice  these  several  assignments  of  error  in  their  or- 
der. The  first  assignment  relates  to  the  refusal  of  the  court 
below  to  allow  the  judgment  in  the  case  of  Savage  v.  Gletm^ 
referred  to  in  the  answer,  to  be  introduced  in  evidence,  for  the 
purpose  of  proving  that  some  of  the  matters  sued  for  in  the 
action  had  been  adjudicated  in  the  former  action  between  the 
same  parties.  On  the  argument,  it  was  conceded  by  counsel 
for  the  respondent  that  if  the  record  offered  in  evidence  showed 
that  the  matter  arising  out  of  said  contract  of  October  16, 
1880,  was  in  fact  adjudicated  in  the  former  action,  that  adju- 
dication is  a  complete  defense  to  that  part  of  the  plaintiff's  de* 
mand  in  this  action,  whether  the  former  adjudication  was  fa- 
vorable to  one  party  or  the  other.  An  examination  of  Glenn's 
answer  in  the  former  case  discloses  the  fact  that  he  claimed 
damages  in  that  action  by  way  of  recoupment  or  counter-claim, 
and  that  the  foundation  of  such  claim  was  the  contract  of 
October  16,  1880.  It  is  the  same  contract  upon  which  the 
plaintiff's  fourth  cause  of  action  is  predicated,  and  he  also 
sought  by  counterclaim  to  recover  for  the  sash  and  lumber 
mentioned  in  his  first  count  in  the  present  action.  Issue  was 
taken  on  these  matters  by  the  reply,  and,  so  far  as  appears 
from  the  record,  they  were  fully  tried  and  determined.  On 
the  first  trial,  plaintiff  had  a  judgment  for  $2,050;  on  the 
second,  for  $300.     The  answer  in   that   action   admits  that 
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Savage  had  paid  Glenn  $2,800  on  said  building  contract,  so 
that  the  reduction  of  the  plaintiff's  damages  must  necessarily 
have  been  bj  reason  of  some  of  the  matters  pleaded  in  the  de- 
fendant's answer.  The  answer  in  that  case  specially  alleged 
that  by  the  failure  and  refusal  of  the  plaintiff  (said  Savage)  to 
have  said  building  rebuilt  under  said  contract  of  October  16, 
1880,  and  his  refusal  to  pay  defendant  therefor,  the  defendant 
Glenn  has  suffered  damages  in  the  loss  of  reasonable  profits  of 
constructing  said  building  under  said  last-named  contract  the  sum 
of  $500,  and  the  answer  also  contains  a  claim  for  the  same  num- 
ber of  sash  and  the  same  quantity  of  lumber — presumptively 
the  same  sued  for  in  the  first  count  in  this  action.  It  is  there- 
fore beyond  question  that  the  same  identical  matter  which  is 
now  relied  upon  by  the  plaintiff  to  support  his  first  and  fourth 
Causes  of  action  was  alleged  and  relied  upon  in  his  answer  in 
the  former  action.  It  is  true  that  the  profits  were  alleged  in 
the  former  action  to  be  $500  and  in  this  $900  ;  but  they  are  the 
same  profits  arising  from  the  same  breaches  of  the  same  con- 
tract, and  are  in  all  respects  identical.  This  presents  the  sim- 
ple question  whether  or  not  the  judgment  in  the  first  action  is 
a  bar  to  the  same  matter  pleaded  by  the  plaintiff  in  this  action. 

There  is  no  dispute  as  to  the  principle  of  law,  that  an  issue 
once  determined  in  a  court  of  competent  jurisdiction  cannot 
be  again  litigated,  and  may  be  opposed  as  an  effectual  bar  to 
any  further  litigation  of  the  same  matter  by  parties  and  priv- 
ies. The  contention  is  as  to  its  correct  application.  A  very 
brief  examination  of  some  of  the  authorities  will  illustrate  the 
force  and  extent  of  the  principle,  as  well  as  the  manner  in 
which  it  has  been  applied. 

In  Captrton  v.  ScKmidty  26  Cal.  479,  it  is  said:  "It  will 
be  seen  from  the  rule  as  above  stated,  that  the  matter  adjudi- 
cated, to  become  as  a  plea  a  bar,  or  as  evidence  conclusive,  must 
have  been  directly  in  issue,  and  not  merely  collaterally  litigat- 
ed* It  must  be  a  fact  immediately  found  according  to  the 
pleadings — ^not  that  on  which  the  verdict  was  merely  based — 
a  fact  in  isstie  as  distinct  from  a  fact  in  controversy,  {Por- 
ter V.  Baker,19  N.  H.  166 :  McDonald  v.  B.  S.  W.  &  M. 
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(7o.,  15  Cal.  148.)  And  what  constitutes  a  fact  in  issue,  as 
distinct  from  a  fact  in  controversy,  is  well  illustrated  in  the 
case  of  IRng  v.  Cfhase^  16  N.  H.  16-17  ;  Betta  v.  Starr^  15 
Conn.  652." 

So  in  County  of  Keokuk  v.  Alexander^  21  Iowa,  377,  it  is 
said :  *^  If,  as  a  matter  of  fact,  these  items  of  account  were 
Hpecially  identified  and  embraced  in  the  causes  of  action  of  a 
former  suit,  and  for  some  reason,  although  known  to  exist, 
were  overlooked  and  not  considered,  they  cannot  in  law  be  the 
ground  of  a  second  action." 

So  it  is  said  in  Garwood  v.  Garwood^  29  Cal.  614  :  *^  The 
judgment  of  a  court  having  jurisdiction  directly  upon  the  point 
in  controversy  is,  as  a  plea  a  bar,  and  as  evidence  competent 
and  conclusive,  between  the  same  parties  and  their  privies. 
A  fact  or  matter  at  issue  is  that  upon  which  the  plaintif  pro» 
ceeds  by  his  action,  and  which  the  defendant  controverts  in  his 
pleadings.". 

So  also  in  Brockway  v.  Kinney^  2  Johns,  210,  it  is  said : 
**  It  was  not  shown  that  the  plaintiff  abandoned  the  charge  for 
burning  the  lime  before  or  at  the  trial.  The  charge,  of  course, 
went  to  the  jury  on  the  first  trial,  and  took  its  chance  with 
them.  If  they  did  not  allow  it  for  want  of  sufficient  proof,  or 
for  any  other  cause,  it  was  the  plaintifPs  misfortune.  The 
verdict  must  be  considered  as  conclusive  between  the  same 
parties  in  regard  to  the  same  matter,  otherwise  it  would  in  ef- 
fect be  permitting  one  jury  to  review  the  proceedings  of  an- 
other. If  the  plaintiff  at  the  first  trial  had  not  chosen  to  haz- 
ard a  verdict,  he  should  have  entered  a  nolle  prosequi  on  the 
charge,  or  consented  to  a  nonsuit." 

So  in  Barrett  v.  Failing^  8  Or.  162, 'the  rule  is  thus  stated: 
^'The  judgment  of  a  court  of  competent  jurisdiction  is  not  on- 
ly conclusive  on  all  questions  actually  and  formally  litigated, 
but  as  to  all  questions  within  the  issue^  whether  formally  liti- 
gated or  not." 

And  the  same  case  holds  that  it  is  not  competent  to  prove 
by  parol  evidence  that  an  issue  made  by  the  pleadings  in  the 
former  suit  was  withdrawn  from  the  consideration  of  a  referoe 
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before  whom  it  was  tried ;  and  Underwood  v.  -fVencA,  6  Or. 
66,  is  to  the  same  effect. 

So  in  Chreen  v.  Clarke  5  Denio,  497,  it  is  said  :  *^  A  general 
verdict  of  not  guilty  imports  that  the  verdict  was  on  the  mer- 
its ;  and  parol  evidence  cannot  be  received  to  explain,  qualify, 
or  contradict  what  is  thus  shown  by  the  record.  That  im- 
ports verity,  and  is  conclusive  evidence  that  the  verdict  in  this 
case  was  on  the  merits." 

Thus  far,  it  seems  clear  that  the  judgment  pleaded  is  a  bar; 
but  respondent's  counsel  insist  that  said  judgment  was  not  upon 
the  merits  as  to  the  matter  relied  upon  in  this  action ;  that  the 
same  was  not  considered ;  and  they  cite  Savage  v.  Glenn^  10 
Or.  440,  which  is  the  same  case  in  which  the  judgment  was 
afterwards  rendered  now  relied  upon  as  a  bar.  It  is  there  said  : 
^^  The  case  comes  up  on  exceptions  to  certain  instructions  given 
to  the  jury,  and  on  refusal  to  give  certain  instructions  asked 
by  appellant.  The  court  instructed  the  jury  in  effect  that  the 
agreement  of  October  16th,  1880,  could  not  be  considered  by 
them  in  estimating  the  damages.  This  view  of  that  agreement 
was  correct."  And  why  could  it  not  be  considered  ?  It  was 
properly  pleaded,  and  between  the  same  parties,  and  the  reason 
it  could  not  be  considered  is  not  stated  ;  but  it  must  have  been 
upon  the  ground  that  the  contract  remained  wholly  executory, 
that  neither  party  had  done  anything  under  it,  and  that  it  had 
ceased  to  be  binding  between  them.  But  upon  whatever 
ground  this  decision  is  placed,  its  effect  was  to  conclude  the 
parties.  It  decided  that  Glenn  was  not  entitled  to  recover 
damages  against  Savage  for  the  breaches  of  that  agreement 
If  the  jury  had  no  right  to  consider  that  agreement  in  estimat- 
ing damages  in  that  case,  it  could  never  be»considered  in  any 
case ;  and  the  decision  of  the  court  in  that  case,  refusing  to 
allow  the  jury  to  consider  it  in  assessing  damages,  followed  by 
a  final  judgment,  and  the  pleadings  remaining  unchanged,  in 
my  opinion  operated  as  a  final  and  conclusive  bar  between  the 
same  parties  on  the  same  subject.  And  such  seems  to  have 
been  the  ruling  of  the  Supreme  Court  of  Maryland,  in  Beall 
V.  Pearrey  AdminW^  12  Md.  550.     It  is  there  said  ;  "  Under 
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these  circumstances^  Beall's  counsel  insists  that  in  the  rendition 
of  the  former  verdict  it  not  only  does  not  appear  that  the  jury 
passed  upon  the  merits  of  this  present  claim,  but  it  appears 
that  they  did  not.  Admitting  (vfithout  deciding)  this  to  be 
true,  why  was  it  so  ?  The  answer  given  to  this  question  by 
the  party  is,  that  the  decision  of  the  court  necessarily  withdrew 
the  consideration  of  this  claim  from  the  jury.  If,  therefore, 
the  jury  did  not,  the  court  did^  decide  upon  it.  And  we  can 
see  no  good  reason  why  a  decision  of  a  court  upon  a  claim  in  a 
former  action  is  not  as  effectual  a  bar  to  recovery  in  another 
suit,  upon  the  same  cause  of  action  as  that  of  a  jury."  It  fol- 
lows that  there  was  error  in  the  ruling  of  the  court.,  in  exclud- 
ing the  record  offered  by  the  appellant- 

Exceptions  were  also  taken  to  the  ruling  of  the  court  iti  giv- 
ing to  the  jury  an  instruction  touching  defendant's  liability  for 
the  lock  alleged  to  have  been  furnished.  Th6  evidence  on  this 
subject  was  to  the  effect  that  plaintiff  put  a  lock  on  the  door 
of  the  ^'  Inland  Empire  "  building  at  the  request  of  Judge 
Whitten,  who  was  acting  as  attorney  for  defendant;  that  a 
quantity  of  printing  material  was  held  in  the  building  on  an 
attachment  issued  in  an  action  which  defendant  Savage  had 
commenced,  in  which  case  Judge  Whitten  acted  as  hiH  attor- 
ney, and  that  Judge  Whitten  requested  this  plaintiff  to  put  the 
lock  on  the  door.  The  lock  was  worth  $2.50,  and  the  labor  in 
putting  it  on  $1.  The  amount  was  charged  to  Whitten  and 
payment  demanded  of  him,  but  he  told  the  plaintiff  that  Savage 
would  pay  the  bill.  Based  on  this  evidence,  the  court  instruct- 
ed the  jury  as  follows:  "To  entitle  the  plaintiff  to  recover 
(for  this  item)  they  must  be  satisfied  from  the  evidence  that 
the  plaintiff  furnished  the  lock  at  the  request  of  the  defendant 
or  of  some  one  duly  authorized  on  his  behalf."  This  instruc- 
tion is  open  to  several  objections.  There  was  no  evidence  before 
the  jury  tending  to  prove  that  the  lock  was  furnished  at  defend- 
ant's request,  and  this  part  of  the  charge  was,  therefore,  abstract 
and  misleading.  (Breon  v.  IlenMey  ante,  p.  494.)  So  the  other 
part  of  the  charge,  that  the  lock  must  have  been  furnished  at 
the  request  of  some  one  duly  authorized  on  his,  defendant's  be- 
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half,  is  not  free  from  objection.  If  the  lock  was  furnished  at 
the  request  of  some  one  assuming  to  act  for  or  on  behalf  of  the 
defendant,  the  nature  and  extent  of  his  agency  ought  to  have  . 
been  proven,  and  the  court  could  then  have  deolared,  as  matter 
of  law,  whether  or  not  it  was  sufficient  to  enable  him  to  per- 
form the  particular  act  or  not.  It  was  clearly  improper  to 
submit  to  the  jury  the  question  whether  he  was  dull/  authoriz- 
ed or  not.  The  existence  of  an  agent's  authority  is  purely  a 
question  of  fact ;  what  he  may  do  by  virtue  of  it  is  a  question 
of  law ;  but  the  court  here  blended  the  questions  of  law  and 
fact  together,  and  submitted  both  to  the  jury.  If  the  only  au- 
thority that  Whitten  had  was  to  act  as  an  attorney  for  Savage 
in  the  prosecution  of  an  action,  I  think  the  court  ought  to  have 
charged  the  jury  that  ho  had  no  authority  to  contract  for  the 
purcliase  of  a  lock,  or  for  work  and  labor  on  his  behalf. 

The  fifth  assignment  of  error  is  that  the  court  instructed 
the  jury  that  when  the  building  fell  down,  if  Glenn  saved  the 
lumber  used  in  the  construction  of  this  building  from  floating 
away,  then  he  was  entitled  to  recover  from  Savage  the  reason- 
able value  of  his  services,  and  for  the  services  of  his  workmen 
employed  in  saving  the  lumber. 

The  facts  enumerated  in  this  instruction  could  not  create  a 
legal  liability  on  the  part  of  Savage.  They  may  have  been 
meritorious  and  probably  beneficial  to  Savage,  but  this  was  not 
enough.  To  make  him  liable,  he  must  either  have  requested  . 
the  performance  of  the  service,  or,  after  he  knew  of  the  service, 
must  have  promised  to  pay  for  it.  The  great  and  leading  rule 
of  law  is,  to  deem  an  act  done  for  the  benefit  of  another  with- 
out  his  request  as  a  voluntary  act  of  courtesy,  for  which  no 
action  can  be  sustained.  The  world  abounds  with  acts  of  this 
kind  done  upon  no  request ;  but  would  more  abound  with  ruin- 
ous litigation,  and  the  overthrow  of  personal  rights  and  civil 
freedom,  if  the  law  was  otherwise.  (^Force  v.  Haines^  17  N. 
J.  L.  385.)  The  law  will  never  permit  a  friendly  act,  or  such 
us  was  intended  to  be  an  act  of  kindness  or  benevolence,  to  be 
afterwards  converted  into  a  pecuniary  demand  ;  it  would  be 
doing  violence  to  some  of  the  kindest  and  best  effusions  of  the 
XR^  OBEa.-37. 
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heart,  to  suflFer  them  afterwards  to  be  perverted  by  sordid  ava- 
rice. Whatever  differences  may  arise  afterward  among  men, 
let  those  meritorious  and  generous  acts  remain  lasting  monu- 
ments of  the  good  offices  intended  in  the  days  of  good  neigh- 
borhood and  friendship ;  and  let  no  after  circumstances  ever 
tarnish  or  obliterate  them  from  the  recollection  of  the  parties. 
{Janes  v.  O'Discall,  2  Ray,  101.) 

So  in  Bartholomew  v.  Jackson^  20  Johns.  29,  it  is  said: 
*'  The  plaintiff  performed  the  service  without  the  privity  or 
request  of  the  defendant ;  and  there  was,  in  fact,  no  promise 
express  or  implied.  If  a  man  humanely  bestows  his  labor,  and 
even  risks  his  life,  in  voluntarily  aiding  to  preserve  his  neigh- 
bor's house  from  destruction  by  fire,  the  law  considers  the  ser- 
vice rendered  as  gratuitous,  and  it  therefore  forms  no  ground 
of  action.'*  Numerous  other  authorities  are  to  the  same  effect. 
(^Rens  Glass  Factory  v.  Reid^  5  Cow.  687 ;  Lynch  v.  Bogy^ 
19  Mo.  170  ;  Watson  v.  Blaylock,  2  Cost.  [S.  C]  351;  Bailey 
V.  Gibbsy  9  Mo.  45  ;  Jones  v.  Wilson^  3  Johns.  434;  Beach  v. 
Vandenburghy  10  Johns.  3(J0 ;  Young  v.  Dibrell^  26  Tenn. 
270 ;  LewiSj  Admin  r^  v.  JLemis^  3  Strobh.  530.)  The  court, 
therefore,  erred  in  giving  the  instruction  mentioned  in  the  fifth 
assignment  of  error.  It  follows  that  the  judgment  apf)ealed 
from  must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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ACCORD  AND  SATISP ACTION. 

1.  EQUiTT—CoiiPBOMiSE.— Compromises  of  donbtf  ui  rights,  or  voluntary  set- 
tlements between  parties,  when  characterized  by  good  faith  and  a  full 
disclosure  of  all  the  facts,  are  favored  by  the  courts.— TFc/te  v.  Neff,  66. 

2.  Sahr— Mistake. — Such  settlements  will  not  be  disturbed  for  any  ordi- 
nary mistake,  either  of  law  or  fact,  in  the  absence  of  conduct  other- 
wise inequitable,  since  their  very  object  is  to  settle  all  such  possible 
errors  without  judicial  controversy.— JA 

3.  Same.— It  seems  that  a  party  claiming  to  set  aside  such  a  settlement 
must  in  any  case  restore  any  property  or  rights  derived  under  it. 
He  cannot  repudiate  the  settlement,  and  at  the  same  time  hold  on  to  the 
advantages  it  may  have  given  him.— Jd. 

ACCOUNTING. 

1.  I'ABTKEBSHiP— Liability  to  Copartneb.— In  ordinary  accounting  be- 
tween partners,  they  are  liable  to  each  other  severally,  but  not  jointly. « 
But  where,  soon  after  the  formation  of  the  partnership,  one  of  the  partners 
is  excluded  from  all  participation  in  or  knowledge  of  the  business,  and 
from  all  share  of  the  profits,  and  under  such  circumstances  as  to  show  a 
pur][)ose  and  concert  of  action  among,  the  other  partners  to  accomplish  this 
end,  the  latter  are  liable  jointly  and  severally  to  the  partner  so  excluded. 
—Bloon\fkld  v.  BucJianan^  181. 

2.  Same— FoBMEB  Decbee— Law  of  the  Case.— Where,  in  a  suit  for  an  ac- 
counting, after  a  decree  in  this  court  declaring  a  psirtnership,  and  directing 
that  the  partners  account  severally,  the  cause  is  remanded  for  the  taking 
of  additional  evidence,  and  upon  a  second  appeal  to  this  court  additional 
facts  appear,  requiring  the  application  of  a  different  rale  of  law  from  that 
applied  on  the  former  appeal,  this  court  must  apply  the  law  to  the  new 
facts  as  they  appear.  The  law  of  the  case  does  not  apply  to  the  facts,  but 
only  to  the  law.— Id. 

ACKNOWLEDGEMENT. 
See  Deed,  7. 

ACTION. 

1 .  Cumulative  Dav ages— Remedial  Statute.- A  statute  giving  cnmutati ve 
damages  to  the  party  aggrieved  is  remedial,  not  a  criminal  statute  ;  the 
action  given  by  section  3  of  "  an  Act  to  prevent  and  punish  gambling,'' 
approved  Oct.  20, 1876,  is  therefore  a  strictly  civil  action.— O'^e^/e  v.  Web- 
er, 55. 


582  Agent. 

2.  Salb—Cbedit— Action  tob  Goods  SoLD.—Where  credit  is  given  for  tbe 
price  of  property  sold,  on  condition  that  a  surety  be  given  on  tbe  purchas- 
er's note  therefor,  such  as  shall  be  acceptable  to  the  seller,  and  this  con- 
dition is  not  complied  with  by  the  purchaser  who  has  taken  the  property, 
the  latter  is  liable  to  an  action  for  the  price  before  the  expiration  of  the 
proposed  term  of  credit.^  IF^ee^  y.  Harrah,  316. 


ADMINISTEATORS. 
See  EZBCUTOBS  Ain>  ADMnnBTBATOBS. 

ADMISSION. 

In  Pleadings— Instbuction.— In  an  action  of  replevin  against  two  defend- 
ants, where  a  joint  taking  and  a  joint  detention  are  admitted  by  the  an- 
swer, it  is  not  error  to  refuse  to  instruct  the  jury  that  the  evidence  fails 
to  establish  any  cause  of  action  against  one  of  the  defendants. — Moorkouae 
V.  Donaca,  430. 

ADVERSE  POSSESSIOK. 

1.  CoLOB  OP  Titlb.— Where  the  plaintiff  proves  title  in  himself,  that  en- 
titles him  to  the  possession,  nnless  the  defendants  show  a  title  in  them- 
selves, or  an  adverse  possession  for  the  period  of  ten  years.  To  con- 
stitute adverse  possession  there  must  be  an  occupancy  under  a  claim  of 
ownership,  though  it  need  not  be  under  color  of  title. — Stotft  v.  Mulkey,  59. 

2.  Statute  op  Limitations. — Where  the  title  to  land  is  in  an  infant,  and  Ms 
mother,  with  whom  he  lives,  occupies  the  premises  as  a  family  residence, 
receipts  for  rents,  and  lists  the  property  for  taxes  in  the  name  of  the 
owner,  and  in  various  other' ways,  up  to  the  time  the  suit  is  commenced, 
explicitly  recognizes  his  title,  on  no  occasion  setting  up  or  claiming  title 
in  herself:  under  such  circumstances  her  possession  was  not  adverse,  and 
the  statute  of  limitations  never  began  to  run. — Lcttorenee  v.  Lawrence,  77. 

8.  Husband  AND  Wipe.— Possession,  to  constitute  a  bar,  must  be  adverse; 
and  neither  a  husband  nor  wife  can  hold  adversely  to  the  other,  prem- 
ises of  which  they  are  in  the  joint  occupancy  as  a  family.  Adverse  pos- 
session cannot  begin  until  there  has  been  a  disseizin » and  to  constitute 
a  disseizin  there  must  be  an  actual  expulsion  of  the  true  owner  for  the 
full  period  prescribed  by  the  statute.— iSprm^er  v.  Toung,  280. 

4.  Ejectment— STirruTB  op  Limitations.- Adverse  possession  of  real  es- 
tate, for  the  statutory  period  in  this  state,  confers  such  a  title  as 
will  support  an  action  of  ejectment.— Joy  v.  Stump,  361. 

6.  Same— Possession  as  Foundation  op  Title.— Where  one  relies  upon  a  na- 
ked possession  as  the  foundation  of  an  adverse  claim,  there  must  be 
an  actual  occupancy,  and  the  possession  cannot  be  extended  by  construe^ 
tion  beyond  the  limits  of  such  actual  occupation.— /d. 


AGENT. 
See  Pbincipal  and  Agent. 
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AMENDMENT. 

Suits— Dkpositions.— Where,  pending  an  action  or  suit,  the  law  regulat- 
ing the  proceedings  tliereon  is  amended,  the  proceedings  had  in  ac- 
cordance with  the  law  in  force  at  the  time  will  be  held  valid,  and  tliose 
taken  after  the  amendment  goes  into  effect  should  be  in  conformity 
therewith.  The  rule  applied  to  depositions  taken  in  a  suit  under  a  pro- 
vision which  was  repealed  before  the  cause  was  finally  heard.— J/arA»  <ft 
Co.  V.  Crow,  382. 

See  PLBADisa  AND  Practice,  1, 4, 9, 10, 13. 


AMENDMENT  OF  STATUTE. 
See  CoNSTiTCTTioNAii  Law. 

APPEAL. 

1.  Law  of  thb  Cask. — The  legal  propositions  which  have  arisen  and  been 
decided  on  a  former  appeal,  whether  correctly  decided  or  not,  become 
the  law  of  the  case,  so  far  as  applicable  to  the  facts  developed  on  a  sub- 
sequent Xt\^\.— Powell  V.  7).  S.  A  Q.  R.  R.  R.  Co  .  22. 

2,  Al'PEAIi    FROM    JrDOMENT    ON    DeMUBRER—PraOTICE— ANSWER    OVER.— 

Upon  appeal  from  a  judgment  overruling  a  demurrer,  this  court  will 
not  entertain  a  motion  for  leave  to  plead  over.  Such  application  should 
be  made  in  the  first  instance  in  the  court  below,  and  is  addressed  to  its 
discretion.  This  is  a  judicial  discretion,  however— not  arbitrary — and  is 
always  to  be  exercised  iu  furtherance  of  justice.— /d. 

8.  JtmiSDiCTiON  ON.— This  court  can  reverse,  affirm,  or  modify  judgments 
appealed  to  it  from  circuit  courts,  and  direct  a  new  trial  when  proper  to 
do  so  ;  but  it  has  no  right  to  pass  upon  questions  in  advance  of  those  courts, 
and  must  confine  its  action  to  determinations  already  ha,d.—Fi8k  v.  IJena- 
rie,  29. 

4.  Error  Must  Affirmatively  Appear.— This  court  does  not  presume 
error  by  inference  from  the  record,  nor  declare  it  except  when  it  is  made 
to  affirmatively  appear. — Danvers  v.  Durkin,  37. 

B.  Forcible  Entry  and  Detainer— Undertaking  in. — On  appeal  by  a  de- 
fendant from  a  judgment  against  him  in  an  action  of  forcible  entry  and 
detainer,  the  giving  of  the  undertaking  for  payment  to  the  plaintiff  of 
twice  the  rental  value  of  the  property,  etc.,  prescribed  in  Sec.  10,  C.  23, 
Misc.  Laws,  is  a  prerequisite  to  the  right  of  appeal.— /(Z. 

6.  Compensation  OF  Receiver.— An  order  providing  for  the  compensation 
of  a  receiver  is  a  final  order  affecting  asubstantial  right,  made  after  final 
decree,  and  is  therefore  appealable.  An  appeal  from  such  an  order,  how- 
ever, is  a  special  proceeding,  not  covered  by  the  general  statute  relating 
to  appeals,  but  may  be  reviewed  in  the  manner  prescribed  by  rule  14  <if 
this  court     Martin  v.  Martin ^  165. 

7.  What  Considered  On.— An  objection  to  the  sufficiency  of  the  proof  of 
service  of  notice  of  appeal  from  a  justice's  court,  when  not  made  in  the 
court  below,  will  not  bo  considered  in  this  court. — Lanca$terv,  McDonald^ 
264. 
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8.  What  Subject  to  Eevikw— This  court  will  not  review  the  action  of  the 
trial  court  in  accepting  a  juror,  unless  there  are  cojj^ent  circumstances 
showing  his  incompetency,  such  as  having  heard  the  testimony  in  tlie 
case,  read  a  detailed  statement  of  it,  or  been  told  it  by  some  one  claiming 
to  kiiO\7,— State  v.  Saunders,  300. 

9.  Error— When  kot  Gacsb  for  Heversal.— A  cause  will  not  be  reversed 
for  an  erroneous  instruction  which  was  outside  the  issues  made  by  the 
pleadings,  and  in  favor  of  the  party  complaining.— ifoorAouM  v.  Donaca, 
430. 

10.  Abstract  Proposition— Error.— (Per  Stbahan,  J.)— The  principle  is 
without  exception,  that  when  a  trial  court  charges  the  jury  upon  matter 
which  is  material  to  the  cause,  and  upon  which  there  is  no  evidence,  the 
charge  is  necessarily  erroneous  and  misleading.— Z?/*eo?i  v.  Uetikle,  40i. 

11.  Error.— An  instruction  to  the  jury  upon  an  assumed  fact  as  to  which 
there  is  no  evidence,  is  erroneous.— G/enn  v.  Savage^  56G. 

APPEAL  PROM  JUSTICE'S  COURT. 

1.  Review— Not  Concurrent.—  Where  the  right  of  appeal  from  a  judgment 
of  a  justice's  court  has  been  lost  by  lapse  of  time,  a  writ  of  review  does 
not  lie.— Ramseij  v.  Fettengill^  207 ;  Summers  v.  Uarrington,  480. 

2.  Notice,  what  SuFnciENT.— On  appeal  from  a  judgment  of  a  justice's 
court,  a  notice  which  is  in  writin:^:,  and  makes  known  to  the  opposite 
party  that  aii  appeal  is  taken  in  the  particular  case,  is  a  sufficient  com- 
pliance with  Sec.  69  of  the  justices'  code. — Laiicaster  v.  McDonald^  2&4. 
Same.— An  objection  to  the  sufficiency  of  the  service  of  the  notice  of  appeal 
when  not  made  in  the  court  below,  will  not  be  considered  in  this  court. — Id. 

3.  Identification  of  Parties. — Where,  in  a  case  in  a  ju.stice*8  court,  the 
plaintiff  is  named  as  *' Amanda  H.  Starks,"  a  notice  of  appeal  from  the 
judgment  therein,  which  names  the  plaintiflf  as  "A.  H.  Starks,"  is  not 
thereby  rendered  insufficient.— .SYarJt*  v.  Stagord,  317. 

4.  Affidavit  of  Surety  on. — An  affidavit  by  the  surety  on  appeal  from  a 

justice's  court  in  these  words:  *' being  first  duly  sworn,  say  that 

I  am  a  resident  householder  within  the  State  of  Oregon,  and  am  worth 

the  sum  of ,"  is  not  a  compliance  with  the  statute,  and  is  fatally 

defective. — Id. 

6.  Notice  and  Service  by  Partv.- A  party  to  an  action  in  a  justice's  court 
is  not  authorized  to  serve  or  make  proof  of  service  of  a  notice  of  appeal. 
—  Williams  V.  Schmidt,  470. 


APPROPRIATION  OP  PAYIHENTS. 

Guaranty.— Where  the  creditor  collects  from  the  debtor,  under  execution  on 
a  judgment  covering  the  sum  c^uaranteed  and  other  indebtedness,  a  part  of 
the  amount  due,  suoh  sum  is  so  far  a  satisfaction  of  the  guaranty .—ifarz  v. 
Schwartz,  177. 

ASSIGNMENT. 

Insolvent  Act— Redemption  of  Mortgaged  Chattels.- An  assignment  of 
mortgaged  personal  property  undnr  the  insolvent  law  of  this  state,  con- 
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fers  upon  the  assignee  the  right  to  receive  such  property  and  redeem  it, 
but  not  to  dispose  of  it  contrary  to  any  stipulation  of  the  mortgage. — 
Case  T.  M.  Co.  y.  CampbeU,  4G0. 


See  CoNTBACT,  6 ;  Mobtoaqes,  12, 


ASSUMPSIT. 


Action— Assumpsit— VoLUNTABY  Servick.— Any  act  done  for  the  benefit 
of  another,  without  his  request,  is  to  be  deemed  a  voluntary  act, 
for  which  no  action  can  be  sustained,  unless,  after  knowing  of  the  service, 
the  person  benefited  promises  to  pay  for  it.^Olenn  v.  Savage,  667. 


ATTAODMENT. 

1.  Contract.— Under  a  statute  which  provides  that  the  plaintiff  may  have 
tlie  property  of  the  defendant  attached  *'  in  an  action  upon  a  contract, 
express  or  implied,  for  the  direct  payment  of  money,  which  contract  is 
made  or  is  payable  in  this  state,"  if  tlie  contract  in  suit  was  not  made  iu 
this  state,  there  must  be  an  express  stipulation  that  it  shall  be  paid  in 
this  state,  to  entitle  a  party  to  an  attachmont  upon  it.  And  it  seems  a  sub- 
sequent promise  to  pay  here  would  not  change  the  rule  in  a  suit  brought 
upon  the  original  contract. — Trabant  v.  Rummell^  17. 

2.  CoNSTBrcTioN  OP  Statute.— It  is  a  familiar  rule  that  the  legislature,  in 
adopting  a  statute  of  another  state,  adopts  with  it  the  judicial  construction 
of  that  state,  as  understood  at  the  time,— Id, 

3.  Cbeditob's  Burr — Attachment. — The  lien  created  by  an  attachment  duly 
levied  upon  the  property  of  the  debtor  is  a  suiBcient  foundation  for  the 
jurisdiction  of  a  court  of  equity  to  aid,  by  moans  of  a  creditor's  suit,  in 
removing  fraudulent  impediments  or  conveyances  which  prevent  the  cred- 
itor from  laying  hold  of  the  property  and  applying  it  to  the  payment  of 
his  deht.^Daw8on  v.  Sims,  561. 

See  Contbact. 


ATTORNEYS. 

1.  Public  Polict— Contbact— Fees.— A  stipulation  in  a  mortgage  for  the  . 
payment  in  case  of  suit,  of  twenty  per  cent,  on  the  amount  due  as  attorney's 
fees,  whether  judgment  should  be  recovered  or  not,  is  in  violation  of  tlie 
rule  of  just  comi)en8ation,  and  contrary  to  public  policy.  Nor  will  the  court 
in  such  a  case  allow  a  reasonable  attorney's  fee. — SaJfour  v.  Davis^  47. 

2.  Pilot  Commissioners. — While  such  board  cannot  delegate  to  another  the 
decision  of  any  question  which  the  law  requires  them  to  determine,  they 
may  employ  an  attorney  to  acquaint  them  as  to  the  manner  of  conduct- 
ing their  investigations.- 5noio  v.  Reed,  342. 


BILL  07  RE  VIE  .V. 
See  Equity,  6,  7, 10. 
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BOND  FOB  DEED. 

1.  VsyDOB  AND  Vbxdbe.— It  seeixifl  that  the  effect  of  a  bond  for  a  deed  is 
to  transfer  the  equitable  title  in  the  property  to  the  vendee,  and  that  the 
vendor  holda  the  legal  title  merely  as  security  for  the  suin  named  therein. 
^Burkhart  v.  Howard,  39. 

2.  Samb — MoKTOAGK.— Where  the  obligor  in  such  a  bond,  conditioned  to  con- 
vey on  the  payment  of  the  vendee's  note  for  the  purchase  price,  afterward:! 
mortgages  the  land  to  a  third  person*  such  mortgage  transfers  to  the 
mortgagee  the  security  held  by  the  former  to  the  extent  of  the  mortgage. — 
Id. 

3.  Samb— AssiGNBE  Afteu  MATU&rrY—NoTicB.— In  such  case,  the  assignee, 
after  maturity,  of  tlie  vendee's  note  for  the  purchase  price  of  the  property, 
would  have  no  greater  right  than  his  assignor  ;  and  this,  nawitliMtandinj; 
the  mortgage  was  not  recorded  till  after  the  assignment  of  the  note.— id. 

BURDEN  OF  PROOF. 
Bee  FaAUDULBNT  Coif  vbtavob. 

CHATTEL  MORTGAGE. 

1.  Intbbbst  op  SIobtqaobb— Bbplevin  of  Mo&toaged  Peopbrty— TBOVKa. 
— Tlin  mortgagee  of  chattels  after  condition  broken  has  more  than  a  Hen; 
he  has  a  riglit  to  the  thing,  a  qualified  ownership,  and  may,  if  a  delivery 
of  it  to  him  on  demaud  is  refused,  maintain  an  action  to  recover  the  pos- 
session ;  and  an  action  in  the  nature  of  trover  will  lie  at  the  suit  of  the 
mortgagee  for  a  wrongful  interference  with  the  propertv,  by  which  he  is 
deprived  of  the  right  of  obtaining  possession  of  it.— Chapman  v.  State,  5 
Or.  4o2,  and  Knowles  v.  Herbert,  11  Or.  240,  distinguished.— Com  T.  M.  Co. 
v.  Campbell,  4G0. 

2.  Insolvknt  Act— Assignee— REDBMPTioy  of  Mobtgaobd  Chattels.— An 
asHignmcut  of  mortgaged  personal  property  under  the  insolvent  act  of  this 
state,  coufers  upon  the  assignee  the  right  to  receive  such  property  and  re- 
deem it,  but  not  to  dispose  of  it  contrary  to  any  stipulation  of  the  mort- 
gage.—7J. 

3.  SrccEssivE  MoBTOAGEBS— Rights  of— Evidence— Bona  Fides.— In  a  con- 
troversy between  successive  mortgagees  of  the  same  personal  property, 
where  tlie  elder  mortgage  has  not  been  regularly  renewed,  as  jirescribed  in 
^lisc.  Laws,  Chap.  6,  Sec.  48,the  same  is  not  admissible  in  evidence  witliout 
an  offer  to  show  that  the  other  mortgage  was  not  executed  in  good  faith. 
-Id. 

4.  Trover  dy  Moetoagee— What  Must  Show.— In  trover  by  a  mortgagee 
of  chattels  aft-er  condition  broken  against  an  assignee  of  the  mortgagnr 
by  title  .subsequent  to  the  mortg>ige,  it  is  not  necessary  for  the  plaintiff 
to  show  the  amount  duo  on  the  notes  which  the  mortgage  was  given  to 
secure.  Proof  of  the  facts  showing  the  character  and  extent  of  his  own- 
ership, and  the  wrongful  conversion,  are  sufficient.- 1(2. 

COLOR  OF  TITLE. 

1.  ADVER<^n  Possession.- To  constitute  adverse  possession  of  real  estate 
there  must  be  an  occupancy  under  a  claim  of  ownership,  though  it  need 
not  be  under  culor  of  title.— H  to  {ft  v.  Mulhy,  59. 
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2.  Sakb— Deed  of  Quit  Claim.— A  qait  claim  deed,  or  any  instrnment  that 
purports  upon  its  face  to  conrey  title,  is  sofflcient  to  constitate  color  of 
title.— Id. 

3.  COKBTBiTGTrvis  NoTiCB. — When  one  goes  into  possession  of  lands  under 
color  of  title,  duly  recorded,  in  which  the  boundaries  of  tbe  tract 
are  defined,  this  operates  as  coustructive  notice  to  all  the  world  of  the  oc- 
cupant's claim  to  the  extent  of  the  defined  boundaries.— Joy  y.  Stump,  361. 

COMPBOMISB. 
See  AcooBD  and  Satzsfactxok. 

CONSIDEBATION. 

1.  Pbomissoby  Note— PAiLOitB  of  Oonsidbration— Dbfensb.— In  an  action 
upon  a  promissory  note,  wliere  the  defense  is  that  said  note  was  given  for 
medical  services,  upon  a  contract  that  if  the  payee  did  not  permanently 
cure  the  patient  he  should  receive  no  compensation,  and  that  he  falsely 
represented  that  he  had  so  cured  her,  thereby  inducing  the  defendant  to 
execute  the  note,  these  facts  are  sufficient,  if  established  on  the  trial,  to 
show  failure  of  consideration.— ilndros  v.  Childera,  447. 

2.  Conveyance—  Considebation  —  Mistake— MisKEPRESENTATioN.—Where 
a  grantor  in  a  deed  acts  under  a  total  misconception  of  his  legal  rights, 
Or  the  extent  of  his  interest  or  estate  in  the  thing  granted,  or  where  his 
confidence  is  imposed  ui)on  to  his  injury,  and  in  other  like  cases,  the  lack 
of  an  adequate  consideration  will  have  a  natural  bearing  on  the  question 
whether  the  deed  ought  to  stand  or  not. — Baldock  v.  Johwton,  542. 

coNSTrrunoxAL  law. 

1.  WiTNBSSES— Fees  and  Mileaoe.— A  statute  providing  that  "  in  all  crim- 
inal actions  and  proceedings,  witnesses  residing  within  two  miles  of  tlie 
place  of  trial,  or  the  place  where  they  are  required  to  appear  and  testify, 
shall  not  be  entitled  to  receive  either  witness  fees  or  mileage,"  does  not 
contravene  the  constitutional  provision  that  the  particular  services  of  no 
man  shall  be  demanded  without  just  compensation. — Dabj  v.  Multnomah 
Co,,  20. 

2.  Same—"  Particular  Services." — The  services  of  witnesses  in  such  cases 
are  not  "  particular  services  "  within  the  meaning  of  that  clause,  but  are 
of  the  class  of  general  services  which  every  man  is  bound  to  render  for 
the  general  as  well  as  his  own  individual  good. — Id, 

3.  Title  of  Act — Civil  and  Cbtminal  Provisions.- The  title  of  the  act 
"  to  prevent  and  punish  gambling,"  is  broad  enough  to  compnthend  the 
provisions  of  said  section  3,  giving  a  remedy  by  civil  action  for  double 
the  value  of  the  money  or  thing  lost.  There  is  no  legal  objection  to  the 
mingling  civil  and  criminal  provisions  in  the  same  act— 0'^cr/«  v.  Wcbcr, 
55. 

4.  Mctnicipal  Cobfobations — Contracts  of— Officers  and  Aoknts  of— 
Oath  of  Office — A  law  passed  by  the  legislative  assembly  at  its  special 
session  in  1885,  was  entitled  "  An  act  to  amend  an  act  entitled  *  An  act  to 
Incorporate  the  City  of  Portland,*  approved  October  24, 1382."  Immedi- 
ately after  ihe   enacting  clause,  and  as  imroductory  to  the  body  of  the 
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acty  it  is  provided  tbat  '*  the  act  entitled  "  as  above  "be  and  tbe  same  is 
hereby  amended,  by  adding  thereto  the  following  sections,  numbered  from 
142  to  167  iuclasive,  to  be  numbered  as  Chapter  XIII  of  said  act,  and  lie 
entitled  *  Water  Works,'  *'  after  which  followed  sections  numbered  from 
142  to  167,  conferring  on  the  City  of  Portland  power  to  purchase  or  con- 
struct and  maintain  water  works  therein.  The  powers  conferred  were  to 
be  exercised  through  certain  persons  named  in  the  act,  who  are  styled 
**  The  Water  Committee,"  and  who  have  authority  for  the  purposes  of  the 
act,  to  issue  bonds  of  the  city  to  the  amount  of  §700,000,  which  were  to  be 
**  signed  by  Its  chairman,  and  countersigned  by  its  rlerk."  Said  commit- 
tee was  authorized,  as  soon  as  such  waterworks  were  completed  and  ready 
for  use,  to  select  from  their  own  number  five  persons  for  maintaining  and 
conducting  such  works,  to  be  styled  "The  Water  Commission,"  to  serve 
in  the  lirst  instance  for  the  several  terms  of  two,  four,  six,  eight  and  ten 
years ;  thereafter  such  commissiouers  to  be  appointed  by  the  Governor, 
and  to  hold  for  the  term  of  ten  years.  Under  these  provisions,  Ilcldd): 
The  act  is  not  a  revision  or  amendment  of  the  city  charter,  but  rather  sap- 
plementary  thereto,  and  the  title  sufflciently  discloses  its  object  and  pur- 
poses. It  is  not  necessary  t'lat  the  title  specify  the  object  of  the  act  in  all 
its  particulars.  It  is  sufflcient  if  the  subject  be  stated  generally.  (2.) 
The  persons  who  constitute  **  The  V*''ater  Committee"  are  not  "  elected  or 
appointed  to  an  ofHce  under  the  constitution,"  within  the  meaning  of  Sec. 
3,  Art.  15  tliereof,  requiring  such  persons  to  take  an  oath  of  office.  They 
are  no  more  than  agents  of  tlie  city,  required  by  tbe  act  to  carry  out  its 
provisions.  But  even  if  oiTicers,  it  seems  the  act  need  not  proscribe  an  oath 
of  office,  as  the  provision  of  the  constitution  upon  that  subject  is  one  that 
executes  itself.  (3.)  Tlie  persons  constituting  the  Water  Commission  pro- 
yided  for  by  said  act  are  not  "  officers,"  witliiu  the  meaning  of  Sec.  2,  Art. 
15  of  the  constitution,  providing  that  **  the  legislative  assembly  shall  not 
create  any  office  the  term  of  which  shall  be  longer  than  four  years."  For 
like  reaFons  the  constitutional  provisions  (Sees.  6  and  7,  Art.  6)  do  not  ap- 
ply to  said  commissioners. — David  v.  Portland  Water  Committee^  9y. 

6.  Legislative  Power.— The  legislature  of  this  state  is  invested  with  leg- 
islative power  to  the  fullest  extent,  except  so  far  as  limited  expressly 
or  by  necessary  implication  in  the  constitution  of  the  state,  and  sub- 
ject to  the  restrictions  of  the  constitution  of  the  United  States.  In  con- 
sidering the  constitutionality  of  an  act  of  the  legislature,  therefore,  the 
question  is  not  as  to  the  extent  of  the  power  that  has  been  delegated  by 
the  people  to  the  legislative  assembly,  but  as  to  the  extent  of  the  limita- 
tions they  have  imposed  upon  that  body.— /d. 

0.  Public  Use.— The  legislature  may  regulate  the  use  of  property  dedicated 
to  a  public  use,  but  cannot  divert  it  to  a  use  inconsistent  with  the  contract 
of  dedication.    Portland  A  W.  V.  R.  B.  Co.  v.  City  of  Portland,  188. 

7.  Amendment. — An  act  of  the  legislative  assembly,  purporting  to  be  an 
amendment  of  the  charter  of  a  municipal  corporation,  and  conferring 
upon  it  important  additional  powers,  but  not  changing  existing  authority 
nor  presenting  any  different  mode  of  exercising  it,  is  not  such  an  amend- 
ment as  is  prohibited  by  Art  4,  Sec.  22  of  the  state  constitution,  that "  no  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its  title;  but  the  act 
revised  or  section  amended  shall  be  set  forth  and  published  at  full  length." 
Sheridan  Y,  City  of  Salem,  328. 

8.  License  to  Sell  Liquohs— Amendment.— The  city  of  Astoria  has  power, 
under  its  charter,  adopted  in  1876,  to  license,  tax,  and  regulate  bar-rooms. 
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drinking-flhops,  &c.,  and  which  provides  that  "  no  law  or  part  thereof  aa- 
thorizing  any  tribunal  or  officer  of  Clatsop  County  to  grant  tavern  or 
grocery  licenses,  shall  apply  to  persons  vending  liquors  within  the  city  of 
Astoria."  An  act  of  the  legislative  assembly  of  November  25, 1885  ( l^ws 
Spec.  Sess.  38),  provides  ''that  every  person  obtaining  a  license  to^sell 
spirituous  or  vinous  liquors  shall  pay  into  the  treasury  of  the  county,  city 
or  town  granting  such  license"  the  sums  therein  named ;  and  that  the 
levy  and  collection  thereof  shall  be  in  conformity  with  the  ordinances 
respectively  of  such  cities  or  towns,  and  the  sums  so  collected  should  inure 
to  their  exclusive  benefit.    Held : 

(1)  That  the  effect  of  the  latter  act  was  to  amend  the  charter  of  Astoria  in 
the  respect  aforesaid,  and  the  charters  of  other  cities  which  contained  sim- 
ilar provisions  ;  and  as  this  subject  was  not  expressed  in  its  title,  the  act 
was  so  far  in  conflict  with  Art.  4,  Sec.  21,  and  also  Art.  4,  Sec.  20,  of  the  con- 
stitution of  the  St&te.— State  v.  Wright  &  Harris,  3G5. 
9.  Legislative  Pbocbedinos. — The  journals  of  the  respective  branches  of 
the  legislature  are  the  official  records  of  the  proceedings  of  each  house. 
Where  these  records  show  that  a  bill  passed  by  one  house  was  amended 
by  tlie  other  in  a  substantial  particular,  and  returned  to  the  body  in  which 
it  originated  with  a  message  purporting  to  recite  the  amendment  made, 
but  in  fact  stating  it  erroneously,  and  the  latter  body  adopted  a  motion  '*  to 
concur  in  the  amendment,"  it  seems  such  act  never  became  a  law.— /d. 

10.  Police  Power— Bill  to  Raise  Revenue. — An  act  to  provide  for  licens- 
ing the  sale  of  intoxicating  liquors  is  not  a  bill  to  raise  revenue,  but  an 
exercise  of  the  police  power  of  the  state,  and  may  originate  in  either 
house.— J(i. 

IL  Mutilation  of  Record.— An  act  regularly  passed  will  not  be  defeated 
by  the  partial  obliteration  of  the  enacting  clause,  when  it  does  not  appear 
to  have  been  done  by  authority  of  the  legislative  assembly.— Zd. 


See  Evidence,  6. 


CONSTRUCTION  OF  STATUTE. 


Adoption  OF  FoREioN  Statute.— The  legislature  in  adopting  the  statute  of 
another  state,  adopts  with  it  the  judicial  construction  of  that  state,  as  un- 
derstood at  the  time.— 2Va6aiU  v.  Rummell,  17. 


CONTEMPT. 

DrvoROB— DisuissAL  OF  Suit— Contempt.— "Wliere,  after  issue  joined  in  a 
divorce  suit  brought  by  the  husband,  the  court  made  an  order  directing 
the  plaintiff  within  thirty  days  to  pay  into  court  for  the  use  of  the  defend- 
ant a  sum  of  money  to  enable  her  to  defend,  and  the  plaintiff  failed  to  com- 
ply within  the  time  named,  but  at  the  ensuing  term  of  court  deposited  the 
money  with  the  clerk,  and  at  the  same  timefiled  his  affidavit,  showing  that 
his  default  was  owing  to  his  inability  to  raise  the  sum  within  the  time  pre- 
scribed, it  was  error  to  dismiss  the  suit  upon  the  ground  of  such  default. 
The  facts  disclosed  do  not  present  a  neglect  or  refusal  to  obey  the  or- 
der of  the  court  from  contumacy  or  fraudulent  conduct,  and  the  reason 
assigned  for  the  delay  constitutes  a  sufdcient  excuse  to  purge  the  contempt. 
Jfcwhcmse  v.  NevofKmsc^  290. 
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CONTRACT. 

1.  MoDiFiCATioy— Plbadiwo.— "When  the  City  of  East  Portland  has  entered 
into  a  valid  contract  for  the  improvement  of  astreet,  auch  contract  cannot 
BubHeqiiently  be  modilled  in  a  material  particular,  any  more  than  a  new 
one  could  be  made,  without  a  compliance  with  the  charter.— JV'.  P,  L.  Jt 
Mfg  Co,  V.  E<ut  Portland,  3. 

2.  Vendor  axd  Vender— Good  and  SrFFiciENT  Deed— Warrahtt.— Where 
the  termtt  of  a  contract  are  such  afl  to  bind  the  grantor  to  convey 
by  good  and  sufficient  deed,  or  to  make  a  good  and  sufficient  conveyance, 
he  can  only  perform  his  agreement  by  making  a  good  and  sufficient  title. 
Dut  where  it  appears  from  the  contract,  or  the  circumstances  accompany- 
ing it,  that  the  parties  had  in  view  merely  such  a  conveyance  as  will 
pass  all  the  title  which  the  vendor  had,  wheth«»r  defective  or  not.  that  is 
all  the  vendor  can  insist  upon.— TAompm/i  v.  Havcley,  199. 

8.  Vendor  and  Vendee.— Where  a  contract  for  the  sale  of  land  was,  that  the 
purchasers  should  give  the  vendor  in  payment  therefor  a  good,  negotiable, 
bankable,  promissory  note,  to  be  signed  by  persons  of  sufficient  responsi- 
bility to  enable  the  vendor  to  cash  the  same;  and  afterwanls  said  purchas- 
ers procured  the  conveyance  of  said  lands  to  be  made  to  their  wives,  and 
thereupon  made  and  tendered  their  own  note,  which  was  worthless,  in 
performance  of  said  contract:  UeM,  that  a  lien  upon  the  land  existed  in 
favor  of  the  vendor  for  the  purchase  price. — Qee  v.  McMUktn^  26S, 

4.  CoNTBACT— Dependent  and  Independent  Covenants. — Covenants  where- 
by the  defendant  agrees  to  purchase  of  the  plaintiff,  on  or  before  the  expi- 
ration of  the  term  of  five  years,  the  property  described,  and  that  on  the  said 
payment  by  the  said  defendant  the  said  plaintiif  agrees  to  make  to  said 
company  a  good  and  sufficient  deed,  etc.,  are  dependent  covenants.^Poto- 
ell  V.  D.  S.  A  G.  R.  R.  R.  Co.,  356. 

5.  Same— Constbu  ction.— In  construing  contracts  it  is  a  primary  rule  that  the 
intention  of  the  parties  is  to  govern; but  when  the  language  of  the  contract 
will  admit  of  it,  justice  and  convenience  incline  to  the  construction  of  a 
simultaneous  performance. — Id. 

6.  Contract— Lrasb—Assionment— Advances— Attachment. — On  the  1st 
of  October,  1883,  Joseph  Beezley  and  May  L.  Booth  leased  and  de- 
livered to  William  Wigle  a  band  of  sheep  for  the  term  of  three  years. 
It  was  aiiffulated  in  the  lease  that  Wigle  was  to  keep  and  care  for  the 
sheep,  and  on  the  first  day  of  July  of  each  year  deliver  all  the  wool  shorn 
from  them  to  the  lessors,  who  were  to  sell  the  same,  and  after  defraying 
necessary  expenses,  &c.,  to  pay  to  Wigle  half  the  net  proceeds,  less  any 
sum  they  may  have  advanced  to  him  to  enable  him  to  perform  the  con- 
tract on  his  part ;  the  title  of  the  sheep  during  the  term  to  be  in  the  les- 
sors, and  at  the  end  thereof  the  sheep  and  their  increase  to  be  divided  in 
a  specitied  manner,  the  lessors  still  retaining  their  lien  for  any  such  ad- 
vances upon  the  sheep  going  to  Wigle.  On  the  7th  of  March,  1885,  Joseph 
Beezley  assigned  to  Alma  C.  Beezley  ''  all  his  right,  title,  and  interest  in 
and  to  "  said  sheep,  **  to  have  and  to  hold  the  same,  together  with  all  the 
rents,  issues,  and  protits  tliereof,  unto  said  Alma  0.  Beezley,  her  execu- 
tors, administrators  and  assigns  forever  ";  and  on  the  18th  of  March,  1885, 
Alma  C.  assigned  to  the  plaintiff  in  substantially  the  same  words.  A 
creditor  of  Wigle's  levied  an  attachment  upon  his  interest  in  the  wool  for 
1885,  and  after  obtaining  a  judgment,  sold  it  under  execution  issued 
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thereon.  The  plaintiff  claims  to  hold  the  interest  of  Wigle  in  said  wool 
for  advances  made  by  Joseph  Beezley  to  William  Wigle,  and  brings  this 
action  against  the  attaching  ereditor  and  sheriff  for  a  conversion,  who 
justify  under  said  attachment  proceedings.  JIdd:  (1.)  That  under  the 
lease,  the  lessors  and  lessee  were  tenants  in  common  of  the  wool,  and 
that  Wigle  had  rtuch  an  interest  in  the  wool  in  controversy  as  was  liable  to 
attachment  subject  to  the  rights  of  the  lessors  under  the  terms  of  the  lease. 
(2.)  That  the  assignments  from  Joseph  to  Alma  C,  aud  from  the  latter  to 
the  plaintiff,  whatever  their  effect  upon  the  rents,  issues,  and  profits  re- 
served to  Joseph  Beezley  in  the  lease,  could  not  affect  May  L.  Booth's 
interest  in  the  lease,  nor  the  interest  of  Wigle,  and  that  the  mere  sale  by 
Booth  of  her  interest  in  the  sheep  did  not  affect  the  covenants  in  the  lease. 
(3. )  The  assignments  did  not  operate  to  transfer  the  lease,  and  hence  do 
not  include  or  transfer  the  rights  of  Joseph  Beezley  and  May  L.  13ooth  con- 
cerning advances  under  the  lease,  nor  release  them  from  the  performance 
of  their  covenants  therein.  Nor  would  a  payment  by  Wigle  to  said  as- 
signee extinguish  the  claim  of  said  lessors  for  advances  made  in  accord- 
ance therewith.  (4.)  To  enable  the  lessors  to  hold  a  lien  upon  Wigle's 
interest  in  the  wool  for  advances,  tliey  must  show  that  such  advances 
were  made  to  enable  said  Wigle  *'to  perform  the  contract  on  his  part, 
and  not  for  a  purpose  wholly  foreign  to  the  lease."  (5.)  That  mouey 
delivered  by  Joseph  Beezley  to  Wigle  before  said  lease  was  made,  for 
the  purpose  of  enabling  Wigle  to  purchase  sheep  in  western  Oregon,  is  not 
an  "  advance"  to  Wigle  within  the  terms  of  said  lease,  to  enable  him  to 
perform  the  terms  thereof  on  his  part.— ^eez^  v.  Crouen,  473. 


See  CONSIDSAATIOK. 


CONTBIBUTION. 

1.  Wabehousb.— Rights  of  Depositors.  —  Where  several  depositors  have 
wheat  stored  in  a  warehouse  in  a  common  mass,  and  a  deficiency 
occurs,  from  whatever  cause,  not  occasioned  by  the  fault  of  any  such  de- 
jwsitors,  the  loss  must  be  borne  by  each  of  them  in  the  proportion  which 
the  amount  of  his  wheat  bears  to  the  whole  amount  deposited.— ^rou^n  v. 
Northcutt,  529. 

2.  Same-— Contribution.— In  such  case,  where  a  depositor  has  received  the 
full  quantity  of  the  wheat  deposited  by  him,  or  a  larger  proportion  than 
his  ratable  share,  in  view  of  such  deficiency,  he  is  bound  to  account  to 
the  other  depositors  for  such  excess,  according  to  the  prox)ortion  of  tlie 
loss.— Id. 

CONVEYANCE. 
See  Deeds. 


CORPORATIOKS. 

IsrruED  Contract.— A  corporation  cannot,  any  more  than  an  individual,  avail 
itself  of  the  labor  of  a  party,  and  then  screen  itself  from  responsibility 
upon  the  plea  tliat  it  never  passed  an  ordinance  on  the  subject.- -7V^^  ▼• 
T.o/T,A.dP.  6^.,  485. 
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COSTS  AND  DISBURSEMENTS. 

1.  Costs  and  Disbursements — Allowed  to  tlie  plaintiff  upon  tlie  frronnd 
that  defendant,  tlio  plaintiff's  husband,  was  not  free  from  fault  iu 
the  inception  of  the  controversy,  and  has  property  which  came  to  him 
diirinfi:  the  marriage  in  some  sense  by  the  aid  of  the  plaintiff.— Bender  v. 
Bender,  353. 

2.  JorfT  Defense.— In  an  action  against  two  or  more  defendants  who  do  not 
se^  er  iu  their  defense,  but  one  bill  of  costs  can  be  allowed  under  section 
541  of  the  civil  code.— 2V/er  v.  T.  of  T.  A.  A  P.  T.,  485. 

COTENANCY. 

Bamb— Contract— Tenancy  in  Common.— Where  several  tenants  in  common 
of  land  jointly  contract  with  a  broker  for  the  sale  thereof,  thoy  are  prop- 
erly joined  in  an  action  for  the  breacli  of  such  contract,  unless  it  appears 
that  such  agreement  was  made  in  regard  to  tlieir  several  interests.  It  is 
their  agreement  that  determines  their  liability,  and  not  the  fact  tliat  they 
owned  several  and  unequal  interests  in  the  land.— F^Jb  v.  Henarie,  29. 

COUNTER-CLAIM. 

DrvoRCB. — ^In  a  suit  for  divorce,  the  defendant  may,  in  an  answer  in  the  way 
of  a  cross-bill  or  counter-claim,  demand  and  obtain  the  affirmative  relit/* 
of  a  divorce,  when  shown  to  be  entitled  thereto.— JDoctd  v.  Dod(t,  328. 

COUNTIES. 

1.  Writ  op  Review— Question  op  Fact.— When  the  facts  are  all  admitted . 
and  the  sole  issue  is  one  of  law,  the  writ  of  review  furnishes  a  chea;» 
and  expeditious  reir.edy,  but  is  not  adapted  to  litigate  disputed  questio  s 
of  f  ct  arising  between  a  county  and  a  person  having  claims  againut  such 
county. — Viricent  v.  Umatilla  County,  375. 

2.  Same— Liability  Against  County— Ex  Parte  Proceeding.— Uihiu  a  pro- 
ceeding to  establish  a  claim  against  a  county,  the  facts  and  all  the  re- 
quirements of  law  necessary  to  the  creation  of  a  valid  claim  must  be 
made  affirmatively  to  appear.  And  a  somewhat  stricter  rule  ought  to  be 
applii^d,  when  the  original  proceeding  in  the  county  court  sought  to  be  re- 
viewed is  wholly  ex  parte. — Id, 

3.  Militia— County  Judge— Discretion  or.— Section  18  of  the  state  militia 
law  (Code,  p.  668)  has  confided  to  the  county  judge  a  discretionary  pow- 
er in  the  matter  of  allowing  or  disallowing  the  application  of  a  militia 
company  to  the  proper  military  authorities,  for  arms  and  accoutrementn. 
And  before  a  county  can  be  made  liable  for  the  expenses  of  an  armory  and 
armorer,  under  section  19  of  said  law,  it  must  appear  that  all  antecedent 
requirements  of  the  act  have  been  complied  with,  and  that  the  command- 
ing officer  of  the  company  has  duly  applied  to  the  county  court  to  provide 
such  armory  and  armorer. — Id, 

4.  Counties— Legislative  Power  over.— The  legislature  has  power  to  divide 
counties  and  towns  at  its  pleasure,  and  to  apportion  the  common  proper- 
ty and  tlie  common  burdens  in  such  manner  as  to  it  may  seem  reasonable 
and  equitable.— i/orrow  Co.  v.  Uendryx^  397. 
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6.  Morrow  CocrxTr— Construction  of  Statute.— The  act  providiDg  for  tlie 
organization  of  Morrow  County  construed.— /cZ. 

C.  Counties  —  Division  of.— AYlien  a  new  county  is  created  out  of  part  of 
an  old  one,  the  old  county  takes  the  county  property,  and  becioiuts 
liable  for  the  whole  of  the  county  indebtedness,  in  the  absence  of  legisla- 
tive provision  to  the  contrary.— (/'/^^zam  Co,  v.  Wasco  Co.t  525. 

7.  Same— Ai'poutionment  of  Taxes.— In  such  case  the  old  county  may  be 
compelled  to  pay  the  whole  of  the  state  levy  of  taxes  charged  upon 
the  county  at  the  time  the  division  took  place. — Id. 

COVTNANT. 
See  Contract,  4. 

CREDITORS. 
See  Fraudulent  Conveyance,  1,2;  Equity,  10. 

CRIMINAL  LAW. 

1.  C::niiNAL  Law— Evidence— Dying  Declarations— Discretion  of  Court. 
—In  a  proseculion  for  ujurder,  the  dying  declarations  of  the  person  alleged 
to  have  been  murdered  are  competent  against  or  for  the  accused.  The  ad- 
missibility of  such  evidence  is  not  confined  to  cases  in  which  no  other  evi- 
dence of  the  killin;;  is  obtainable,  but  is  in  the  sound  discretion  of  the 
trial  c'onrl.— ^57aie  v.  Saunders,  GOO. 

12.  Samk— Must  rk  Confined  to  Facts,  not  Conclusions. — Such  declarations 
are  permitted  only  as  to  those  facts  as  to  which  the  deceased  wouhl  have 
been  ( ompetent  to  testify  if  sworn  in  the  case.  Hut  the  statement  of  the 
deceased  concerning  the  defendant,  that  **  he  shot  me  down  like  a  dog," 
is  not  such  a  conclusion  as  to  be  excluded  under  this  rule. — Id. 

3.  Same— Constitutional  Law.— The  constitutional  provision  that  in  all 
criminal  prosecutions  the  accused  shall  have  the  right  to  meet  the  witnesess 
face  to  face,  does  not  prohibit  such  te.stimony,  nor  does  it  apply  to  such 
dcxrnmentary  evidence  to  establish  collateral  facta  as  would  be  admissible 
under  the  rules  of  the  common  law  in  other  cases.— JcZ. 

4.  Samk— Citallengeto  Juror— Bias.— Upon  the  challenge  for  actual  bins 
of  a  person  called  as  a  juror  in  a  criminal  case,  the  question  to  Ik? 
detenuined  is,  whether  there  exists  upon  his  part  such  a  state  of  mind  in 
respect  to  the  party  challenging  that  he  cannot  try  the  case  impartially, 
and  tliis  is  to  be  determined  by  the  exercise  of  a  sound  discretion.  A 
juror  who  has  formed  an  opiniou  of  the  guilt  or  innocence  of  the  accused, 
based  merely  upon  newspaper  accounts  or  general  rumor,  though  sucli  as 
might  require  evidence  to  remove,  is  not  necessarily  disqualified  thereby, 
if  it  appears  to  the  trial  court,  from  all  the  circumstances,  that  ho  can  try 
the  case  impartially.— /cZ. 

5.  Same— AVhat  Surject  to  Review.— Tliis  court  will  not  review  tlie  ac- 
tion of  the  trial  court  in  accepting  a  juror,  unless  there  are  rogeMit 
circumstances  showing  his  incompetency,  such  as  having  heard  the  tesii- 
luony  in  tlie  cast;,  nsul  a  dfiailed  statement  of  it,  or  been  told  it  by  some 
one  claiming  to  kuow.--iJ. 

XIV.  Oreo.-- 38. 
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6.  Same— TxsTKUCTiojT  TO  Jury. — A  statement  by  the  conrt,  in  its  instmc- 
tions  to  the  jury,  of  the  effect  of  a  disag:TeeiiionL  nt  common  law 
and  tlie  mitigation  of  the  rule  in  the  United  States,  coupled  with  the  itv- 
mark  that  they  would  have  to  remain  together,  and  not  separate  unt.l 
they  agreed  upon  a  verdict  and  brought  it  into  court,  is  not  objeciJonablo, 
as  indicating  a  determination  to  keep  them  together  until  they  .should 
agree,  nor  does  it  imply  that  the  case,  in  the  mind  of  the  court,  was  so  plain 
that  they  would  not  be  justified  in  failing  to  agree.— 7<Z. 

7.  Same  —  Evidence  —  Defendant  as  Witness— Cross-Ex amin.^tion. — Un- 
der the  statute  of  this  state  allowing  the  accused  to  become  a  wit- 
ness in  his  own  behalf  (Laws  1880,  p.  28),  it  is  error  to  compel  him,  on 
cross-examination,  to  answer  as  to  any  facts  not  testiiied  to  in  hia  direct 
examination.— J(f. 

8.  Criminal  Law— Indictment.— In  an  indictment,  it  is  generally  anfficient 
to  charge  the  acts  coming  within  the  statutory  description  in  th« 
substantial  words  of  the  statute,  without  further  expansion. — 6Uite  v.  AA 
Sam,  347. 

9.  Same— Opium  Den  —  Evidence.  —  In  an  indictment  for  frequenting  an 
opium  den  for  the  purpose  of  smoking  opium,  where  the  oifense  is 
in  its  nature  continuing  from  day  to  day,  or  constituted  out  of  a  series  of 
minor  acts,  it  is  sufficient  to  charge  the  act  as  having  been  committed 
upon  a  particular  day. — Id. 

10.  Same— *'  Frequenting  "—Question  of  Law  and  Fact.— To  com«tiTute  the 
offense  of  ''frequenting  an  opium  den,"  &c.,  would  require  mora 
than  one  visit ;  liow  many,  it  seems,  would  be  a  mixed  quesition  of  law 
and  fact,  to  be  determined  by  the  jury.— Jd. 

DAMAGED 

Seduction— Pari  Dklictu— Measure  of  Damages.  (Per  Tbayfr,  .1.^ 
Tlie  statute  giving  to  an  unmarried  female  over  twenty-one  years  of  aj^ 
a  right  of  action  for  lier  own  seduction,  was  not  intended  to  apply  to  cases 
where  the  parties  are  equally  guilty,  but  only  to  those  where  the  defend- 
ant has  been  mainly  instrumental  in  occasioning  the  wrong;  and  in  such 
case  the  measure  of  damages  is  the  plaintiff's  entire  loss,  pecuniary,  and  in 
reputation  and  character.— Brcon  v.  Henkle,  494. 

See  Municipal  Corporations,  12, 13;  Baiuzoads. 


DEDICATION. 
See  Public  Use. 

DEEDS. 

1.  Deed— Delivery  of.— Delivery  is  essential  to  the  validity  of  a  deed, 
whether  it  be  for  a  valuable  consideration  or  a  mere  volujitarv  con- 
veyance, in  consideration  of  love  and  affection.— ^a/fi  v.  Smith,  82. 

2.  Same  — DELrv'ERY  — Definition  of.— Delivery  is  that  part  of  the  opera- 
tion in  executing  a  deed  by  which  the  grantor  signifies  hia  intent'on 
when  and  how  it  is  to  take  effect.  No  precise  formula  is  requin^l. 
It  is  not  necessary  there  should  be  an  actual  handing  over  of  the  instm- 
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ment.    It  may  be  by  doing  something  and  saying  nothing,  or  by  saying 
something  and  doing  nothing,  or  by  both.— JcZ. 

3.  Same— Intkntion  to  Deliver.— It  is  not  essential  that  it  shonid  be  de- 
livered to  the  party  intended  to  be  benefited.  It  may  be  valid,  thougli 
it  remains  in  the  possession  of  the  grantor.  The  intention  to  pass  the 
title  and  to  make  the  deed  presently  binding  on  the  grantor,  is  the  con- 
trolling element,  when  there  are  circumstances  which  go  to  make  out  a 
delivery,  and  any  acts,  or  words,  or  circumstances  decisive  of  the  inten- 
tion of  the  grantor  to  consummate  and  part  with  it  are  sufficient  to  con- 
stitute a  delivery,  and  give  the  instrument  validity  as  a  deed.— /J. 

4.  Unrecorded  Deed — Noticb— Dbcrke. — One  holding  an  unrecorded  d«»ed 
to  lands  will  not  be  bound  by  a  decree  quieting  the  title  thereof  against 
his  grantor,  holding  the  record  title,  in  a  suit  begun  subsequent  to  the 
date  of  such  unrecorded  deed,  especially  when  such  deed  was  placed  on 
record  before  such  decree  was  rendered,  and  the  adverse  party  had  full 
notice  thereof.— ITaiitcr  v.  Ooldsmith,  125. 

5.  Vendor  and  Vendee— Good  and  Sufficient  Deed— Warranty. — Where 
the  terms  of  a  contract  are  such  as  to  bind  the  grantor  to  convey  by 
good  and  sufficient  deed,  or  to  make  a  good  and  sufficient  conveyance, 
he  can  only  perform  liis  agreement  by  making  a  good  and  sufficient  title. 
But  where  it  appears  from  the  contract,  or  the  circumstances  accompany- 
ing it,  that  the  parties  had  in  view  merely  such  a  conveyance  as  will 
pass  all  the  title  which  the  vendor  had,  whether  defective  or  not,  that  is 
all  the  vendor  can  insist  upon.— TTiompaon  v.  Hawley,  199. 

6.  Deed  of  Conveyance—  DELn'ERY.— The  evidence  reviewed,  and  held  to  es- 
tablish the  fact  of  the  execution  and  delivery  to  the  plaintiff  of  a  convey- 
ance of  the  real  property  in  controversy. — Teller  v.  Browert  405. 

7.  Deed— AcKNOWLKDaKMF.NT  and  Proof— Recording— Notice.— A  deed  in 
this  state,  duly  signed,  scaled  and  witnessed,  conveys  the  title  of  the 
grantor  as  between  the  parties,  and  as  to  every  one  else  by  title  subse- 
quent, except  a  bona  fide  purchaser  for  a  valuable  consideration.  The  want 
of  acknowledgement  or  proof,  which  may  authorize  the  admission  of  the 
deed  to  record,  does  not  invalidate  the  deed  as  between  the  grantor  and 
grantee,  nor  as  to  persons  who  are  chargeable  with  actual  notice.— ifa/iau- 
das  v.  Mann^  450. 

DEFAULT. 
See  Pleading  and  Practice,  1,  7. 

DELIVERY. 
See  Deeds,  1, 2,  3, 6. 

DEMAND. 

1.  Municipal  Corporations- Tort.— The  provision  of  the  charter  of  the 
City  of  Salem  that  no  claim  shall  be  paid  until  it  is  presentedand  allowed 
by  the  common  council,  does  not  apply  to  a  claim  of  damages  for  injuries 
received  in  consequence  of  a  defective  cross-walk,  or  other  iort.^Sheri' 
dan  V.  City  of  Salem,  328. 

2.  Demand — When  Unnecessary. — Where  personal  property  is  wrongfully 
taken  from  the  possession  of  the  owner,  no  demand  is  necessary  before  be- 
ginning an  action  for  its  recovery.— Ifoor/tOT/fic  v.  Donaca,  4S0. 
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C.  Same— Instruction  TO  JuEY. — A  statement  by  the  court,  in  itsinstrnc- 
tiona  to  the  jury,  of  the  effect  of  a  diaagreemenl  at  common  law 
and  tlie  mitigation  of  the  rule  in  the  United  States,  coupled  witli  tlie  re- 
mark that  they  would  have  to  remain  together,  and  not  Renarate  until 
they  agreed  upon  a  verdict  and  brought  ic  into  court,  la  not  objectionable, 
aa  indicating  a  determination  to  keep  tliem  together  until  they  should 
agree,  nor  does  it  imply  that  the  case,  in  the  mind  of  the  court,  was  so  plain 
that  they  would  not  be  juatilied  in  failing  to  agree.— 7ci. 

7.  Same  —  Evidence  —  Defendant  aa  Witness— CROss-ExAaoNATioN.— Un- 
der the  statute  of  this  atate  allowing  the  accused  to  become  a  wit- 
ness in  his  own  behalf  ([jaws  1880,  p.  28),  ic  is  error  to  compel  liim,  on 
cross-examination,  to  answer  as  to  any  facts  not  testitied  to  in  his  direct 
examination.— 7(f. 

8.  Criminal  Law— Indictment. — In  an  indictment,  it  is  generally  siilficient 
to  charge  the  acts  coming  within  the  statutory  description  in  tho 
substantial  words  of  the  statute,  without  further  expansion. — iitate  v.  Ah 
Sam,  347. 

9.  Same— Opium  Den  —  Evidence.  —  In  an  indictment  for  frequenting  an 
opium  den  for  the  purpose  of  smoking  opium,  where  the  offense  is 
in  its  nature  continuing  from  day  to  day,  or  constituted  out  of  a  series  of 
minor  acts,  it  is  sufficient  to  charge  the  act  as  having  been  committed 
upon  a  particular  day.— Jd. 

10.  Same— '*  Frequenting  "—Question  or  Law  and  Fact.— To  constitute  the 
offense  of  "frequenting  an  opium  den,"  &c.,  would  require  more 
than  one  visit ;  how  many,  it  seems,  would  be  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  jury.- Jd. 

DAMAGEa 

Seduction— Pari  Dklictu— Measure  of  Da&iages.  (Per  Thayer,  J.)— 
The  statute  giving  to  an  unmarried  female  over  twenty-one  years  of  age 
a  right  of  action  for  her  own  seduction,  was  not  intended  to  apply  to  cases 
where  the  parties  are  equally  guilty,  but  only  to  those  where  the  defend- 
ant has  been  mainly  instrumental  in  occasioning  the  wrong:  and  in  such 
case  the  measure  of  damages  is  the  plaintiff's  entire  loss,  pecuniary,  and  in 
reputation  and  character.— Breon  v.  Ilenkle,  494. 

See  Municipal  Corporations,  12, 13;  Railroads. 


DEDICATION. 
See  Public  Use. 

DEEDS. 

Deed  —  Delivery  op.— Delivery  is  essential  to  the  validity  of  a  deed, 
whether  it  be  for  a  valuable  consideration  or  a  mere  voluntary  con- 
veyance, in  consideration  of  love  and  affection.— .^Vim  v.  Smith,  82. 
Same  — Delivery  — Definition  of.— Delivery  is  that  part  of  the  opera- 
tion in  executing  a  deed  by  which  the  grantor  signifies  his  intent*on 
when  and  how  it  is  to  take  effect.  No  precise  formula  is  required. 
It  is  not  necessary  there  should  be  an  actual  handing  over  of  the  instru- 
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ment.  It  may  be  by  doing  something  and  saying  nothing,  or  by  saying 
something  and  doing  nothing,  or  by  both.— It?. 

Same— Intention  to  DELrrKR.— It  is  not  essential  that  it  should  be  de- 
livered to  the  party  intended  to  be  benefited.  It  may  be  valid,  tliough 
it  remains  in  the  possession  of  the  grantor.  The  intention  to  pass  the 
title  and  to  make  the  deed  presently  binding  on  the  grantor,  is  the  con- 
trolling element,  when  there  are  circumstancas  which  go  to  make  out  a 
delivery,  and  any  acts,  or  words,  or  circumstances  decisive  of  the  inten- 
tion of  tlie  grantor  to  consummate  and  part  with  it  are  sufficient  to  con- 
stitute a  delivery,  and  give  the  instrument  validity  as  a  deed.— M 
Unrecorded  Deed— Notice— Decree. — One  holding  an  unrecorded  deed 
to  lands  will  not  be  bound  by  a  decree  quieting  the  title  thereof  against 
his  grantor,  holding  the  record  title,  in  a  suit  begun  subsequent  to  the 
date  of  such  unrecorded  deed,  especially  when  such  deed  was  placed  on 
record  before  such  decree  was  rendered,  and  the  adverse  party  had  full 
notice  thereof.— TToZitcr  v.  Ooldsmith^  125. 

Vendor  and  Vendee— Good  and  Sufficient  Deed— "Warranty. — AVhere 
the  terms  of  a  contract  are  such  as  to  bind  the  grantor  to  convey  by 
good  and  sufficient  deed,  or  to  make  a  good  and  sufficient  conveyance, 
he  can  only  perform  his  agreement  by  making  a  good  and  sufficient  title. 
But  where  it  appears  from  the  contract,  or  the  circumstances  accompany- 
ing It,  that  the  parties  had  in  view  merely  such  a  conveyance  as  will 
pass  all  the  title  which  the  vendor  had,  whether  defective  or  not,  that  is 
all  the  vendor  can  insist  wYton.— Thompson  v.  Ilawley,  199. 
Deed  or  Conveyance—  Delivery.— The  evidence  reviewed,  and  held  to  es- 
tablisli  the  fact  of  the  execution  and  delivery  to  the  plaintiff  of  a  convey- 
ance of  the  real  property  in  controversy.— IV/ier  v.  Broiocr^  405. 
Deed— Acknowledgement  and  Proof— Recording— Notice.— A  deed  in 
this  state,  duly  signed,  sealed  and  witnessed,  conveys  the  title  t)f  the 
grantor  as  between  tlie  parties,  and  as  to  every  one  else  by  title  subse- 
quent, except  a  bona  fide  purchaser  for  a  valuable  consideration.  The  want 
of  acknowledgement  or  proof,  which  may  authorize  the  admission  of  the 
deed  to  record,  does  not  invalidate  the  deed  as  between  the  grantor  ami 
grantee,  nor  as  to  persons  who  are  chargeable  with  actual  notice.— 3/a/iaM- 
das  V.  Mann,  450. 

DEFAULT. 

See  Pleading  and  Practice,  1,  7. 

DELIVERY. 
See  Deeds,  1,2,  3,6. 

DEMAND. 

^luNiriTAL  Corporations— Tort.— Tlie  provision  of  the  charter  of  the 
City  of  Salem  that  no  claim  shall  be  paid  until  it  is  presentedand  allowed 
by  the  common  council,  does  not  apply  to  a  claim  of  damages  for  Injuries 
received  in  consequence  of  a  defective  cross-walk,  or  other  tort.— Shf'ri- 
dan  v.  Citij  of  Salem,  328. 

Demand— When  Unnecessary.- Where  personal  property  is  wrongfully 
taken  from  the  possession  of  the  owner,  no  demand  is  necessary  before  be- 
ginning an  action  for  its  recovery. ^Moorhouse  v.  Donaca,  4130. 
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DESCRIPTION. 

Execution  Sale— Description— Order  op  Confirmation.— An  order  con- 
tinning  a  sale  of  lands  on  execution,  which  describes  the  land  as  **  part 
of  Sec.  29,  T.  1  N.,  U.  2  E.,  containing^  KJO  acres  more  or  less,  being  a  por- 
tion of  the  donation  land  claim  of  llenry  and  Jane  Swift,  and  being  de- 
scribed on  plat  as  Notification  No.  01G5,  in  Multnomah  County,  Oregon,** 
is  insufficient  to  identify  the  land.— 6'io(/'f  v.  Mulkey,  51). 
Boundary— Meander.— To  "  meander  "  means  to  follow  a  winding  or  flex- 
uous  course,  and  whera  a  donation  land  claim  is  described  as  **  beginning 
at  a  stake  at  low  water  mark  ♦  ♦  *  thence  with  the  meander  of  the  river," 
by  courses  which,  if  run  in  straight  lines  from  station  to  station,  would 
not  adliere  strictly  to  the  water  line,  the  language  used  must  be  under- 
stood to  mean  a  line  which  follows  the  sinuosities  of  the  river— that  the 
river  is  the  boundary  of  the  land  between  the  points  indicated.— jfttrner 
V.  Parker,  340. 

DIRECTORY  STATUTE. 
See  Statute. 


DISCRETION  OF  COURT. 

SrcciAii  Verdict. — The  refusal  of  the  trial  court  to  direct  special  findings 
by  ilie  jury  is  a  matter  wholly  within  its  discretion  and  will  not  be  reviewed 
by  this  coxxTX.—Smift  v.  Mulkeij,  69. 

Plkading — Amendment— Discretion  OF  Court. — Amendments  are  in  the 
discretion  of  the  trial  court  in  furtherance  of  justice,  and  will  not  ortli- 
narily  be  allowed  to  give  one  of  the  parties  a  technical  advantage  over  the 
other.  This  court  will  not  interfere  with  the  ruling  thereon,  unless  in 
case  of  plain  abuse  of  discretion.— Sexier  v.  Schneider^  184. 
Practice. — In  matters  of  practice  before  it,  the  trial  court  is  vested  with 
large  discretionary  powers,  with  which  tlie  appellate  court  will  not  ordi- 
narily interfere;  but  it  is  a  judicial  discretion,  to  be  exercised  in  further- 
ance of  justice,  and  not  capriciously  or  oppressively.— if itcAeK  v.  Camp- 
hvU,  454. 

DIVORCE. 

Divorce— Dismissal  of  Suit— Contempt.— Where,  after  issue  joined  in  a 
divorce  suit  brought  by  the  husband,  the  court  made  an  order  directing  the 
plaintiff  within  tliirty  days  to  pay  into  court  for  the  use  of  the  defendant 
a  sum  of  money  to  enable  her  to  defend,  and  the  plaintiff  failed  to  comply 
within  the  time  named,  but  at  the  ensuing  term  of  court  deposited  tho 
money  with  the  clerk,  and  at  the  same  time  filed  his  affidavit,  showing 
tliiit  Ins  default  was  owing  to  his  inability  to  raise  the  sum  within  tlie 
time  prescribed,  it  was  error  to  dismiss  the  suit  upon  the  ground  of  such 
default.— JVcic^'ji^se  v.  NewhousCf  200. 

Divorce— Plkading— Counter  Claim.— In  a  suit  for  divorce,  the  defend- 
ant may,  in  an  answer  in  the  way  of  a  cross  bill  or  counter  claim, 
demand  and  obtain  the  ailirmative  relief  of  a  divorce,  when  shown  to  be 
entitled  thereto.- DotZd  v.  Dodd^  3C8. 
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DONATION  LAW. 

Same— Separate  Estate.— It  seems  the  act  of  Congress  known  as  the  dona- 
tion law  vests  in  the  wife,  upon  compliance  with  its  terms,  a  separate  es- 
tate as  to  one-half  the  land  claimed.  The  act  not  only  conveyed  to  the  wife 
an  estate,  but  capacitated  her  to  hold  it  in  her  own  right,  without  the  in- 
tervention of  trustees  to  preveut  the  marital  rights  of  the  husband  from 
attaching.— Per  Thayer,  J.,  concurring. ^Springer  v.  Young,  280. 


DYING  DECLiVRATIONS. 
Seo  Evidence,  4, 5,  6. 

EJECTMENT. 

1.  Eject3IE?jt — Pleading — Amendment. — In  an  action  to  recover  the  posses- 
sion of  real  property,  where  a  complaint  otherwise  in  the  usual  form 
alleges  that  the  defendants  are  in  possession,  *'  or  claim  the  possession," 
of  tlie  above  described  real  property,  as  the  owners  thereof,  and  in  n^ply  to 
an  answer  setting  np  ownership,  possession,  and  the  stiitute  of  limita- 
tions, *'  deuy  that  the  defendants  had  been  in  the  possession  of  the  premises 
at  all,  or  that  they  had  possession  of  any  part  or  portion  of  them  at  all " ;  it 
was  not  error  to  allow  the  plaintiff,  after  the  case  came  on  for  trial,  to 
amend  liis  complaint  and  rei)ly,  by  striking  out  the  words  above  quoted. — 
Sirift  V.  Mulkey^  69. 

2.  Same — Adverse  Possession— Color  of  Title. — Where  the  plaintiff  proves 
title  in  himself,  that  entitles  him  to  the  possession,  unless  the  defeudants 
show  a  title  in  themselves,  or  an  adverse  possession  for  the  period  of  ten 
years.  To  constitute  adverse  possession  there  must  be  an  occupancy  un- 
der a  claim  of  ownership,  tliough  it  need  not  be  under  color  of  title. — Id, 

3.  Same  -Defd  of  Quit  Claim. — A  quit  claim  deed,  or  any  instrument  that 
purpoi-ts  upon  its  face  to  convey  title,  is  sufficient  to  constitute  color  of 
title.— /<i. 

4.  Ejectmknt— Statue  of  Limitations. — Adverse  possession  of  real  estate 
for  the  statutory  period  in  this  state,  confers  such  a  title  as  will  support 
an  action  of  ejectment. — Joy  v.  Slumps  361. 

6.  Same— Color  of  Title. — AVhen  one  goes  into  possession  of  lands  under 
color  of  title,  duly  recorded,  in  which  the  boundaries  of  the  tract  are  de- 
fined, this  operates  as  constructive  notice  to  all  the  world  of  the  occupant's 
claim  to  the  extent  of  the  defined  boundaries.— /fi. 

6.  Same— Possession  as  Foundation  of  Title. — Where  one  relies  upon  a 
naked  possession  as  the  foundation  of  an  adverse  claim,  there  must  be  an 
actual  occuintnc}^,  and  the  possession  cannot  beei^Ktended  by  construction 
beyond  the  limits  of  such  actual  occupation. — Id. 

ELECTION. 

Misjoinder. — Where,  upon  the  trial  of  an  action,  it  appears  that  several 
defendants  have  been  improperly  joined,  if  the  evidence  shows  a  cause  of 
action  against  each,  it  is  the  duty  of  tlie  plaintiff,  before  the  case  is  sub- 
mitted to  tlie  jury,  to  elect  which  he  will  proceed  against;  else  he  can  re- 
cover against  neither,  and  a  nonsuit  may  be  granted.- T^/er  v.  T.  of  T.  A. 
<fe  P.  U.,  4b5. 
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EQUITY. 

,  Samb~Suit»— Construction  op  Statute.— The  amendment  of  February 
24, 1885,  relating  to  practice  in  suits  in  equity  (Sess.  Laws.  1885,  p.  69),  was 
intended  to  apply  only  to  ordinary  suits,  and  not  to  cases  where  the  rrinl 
court  is  merely  called  upon  to  inquire  into  and  adjust  a  collateral  matter 
not  affecting  the  merits.— 3far< in  v.  Martin^  lf>5. 

Equity  —  Allegations  and  Peoof  must  Correspond.— The  decree  in  a 
suit  must  correspond  with  the  allegations,  as  well  as  the  proofs. 
Hence,  where  the  plaintiff  alleges  that  being  the  owner  of  the  property  iu 
controversy  at  the  time  of  her  marriage,  the  defendant,  her  husband, 
subsequently,  by  threats  and  undue  influence,  caused  her  to  ccnvey  it  to 
him,  a  decree  for  the  plaintiff,  based  upon  a  finding  that  the  property 
was  purchased  by  the  joint  earnings  of  the  plaintiff  and  defendant,  was 
deeded  to  the  plaintiff,  and  afterwards  conveyed  by  her  to  the  defendant 
without  consideration,  cannot  be  upheld.— Bencter  v.  Bender ,  353. 

Suit  in  EQurrr— Testimony  in— Repeal.— The  effect  of  the  act  of  1885 
(Laws  1885,  p.  69),  amending  Sec.  393  of  the  civil  co<1e,  as  amended  iu  1874 
(Laws  1874,  p.  84),  is  to  repeal  the  provisions  of  the  latter  act,  unthorizing 
the  parties  to  a  suit,  as  soon  as  the  pleadings  were  completed  and  the  suit 
at  issue  on  a  question  of  fact,  to  proceed  to  take  the  deposition  of  wit- 
nesses to  be  offered  on  the  trial,  and  also  of  the  provisions  authorizing 
the  appointment  of  a  short-hand  reporter.- AfarA:*  v.  Croir,  382, 

Same — ^Testimony  db  Bene  Esse— Deposition— Rkference.— Said  amend- 
ment and  the  amendment  of  Sec.  805  (Laws  1885,  p.  70),  it  seemSj  leave  no 
provision  for  taking  the  deposition  of  a  witness  in  an  equity  case,  even  de 
bene  e^e,  unless  a  reference  is  made  to  find  the  facts,  or  facts  and  law.— /d. 
Same— Amendment  of  Statute.— Where,  pending  an  action  or  suit,  the 
law  regulating  the  proceedings  thereon  is  amended,  the  proceedings  had 
in  accordance  with  the  law  in  force  at  the  time  will  be  held  valid,  and 
those  taken  after  the  amendment  goes  into  effect  should  be  in  conformity 
therewith.  The  rule  applied  to  depositions  taken  in  a  suit  under  a  pro- 
vision which  was  repealed  before  the  cause  was  finally  heard.— /J. 

Equity— Suit  to  Set  Aside  Decree. — While  bills  of  review  have  been  abol- 
ished by  the  code,  it  is  only  the  form  that  is  abolished,  the  substauce  re- 
mains; and  a  suit  to  set  aside  a  decree  may  now  be  maintained  upon  the 
grounds  which  would  formerly  have  been  suftlcient  to  maintain  a  bill  of 
review.— Crctc«  v.  Snider ^  442. 

Same— When  Maintainable.— A  suit  to  set  aside  a  decree  cannot  be  main- 
tained, where  it  appears  that  the  plaintiffs  not  only  knew  but  could  have 
used  at  the  former  trial  the  matters  upon  which  they  seek  to  set  aside  the 
decree,  and  the  only  ground  of  relief  asserted  is  that  they  were  misled  by 
the  allegations  of  the  adverse  party  in  the  former  suit.- Id. 

Suit  to  Set  Aside  Fraudulent  Decrees— Delay— Laches.— The  general 
rule  is,  that  no  lapse  of  time  or  delay  in  bringing  suit  will  be  a  bar  to  the 
remedy  in  equity  to  set  aside  a  fraudulent  decree,  provided  the  injured 
party  was  ignorant  of  the  fraud.  But  in  such  case  the  delay  must  not 
have  been  negligent;  and  if,  by  reasonable  diligence, the  fraud  could  have 
been  discovered  or  ought  to  have  been  known,  the  complaining  party  will 
be  decreed  guilty  of  laches,  and  equity  will  not  interfere.— iScdfa^  v.  Scdlak, 
640.  ' 
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9.  Same— AcQUiESCBNCE.— Hence,wljere  a  decree,  entered  nearly  thirty  years 
AS^$  granted  affirmative  relief  to  the  present  plaintiff,  wbich  she  ac- 
cepted and  has  ever  since  acquiesced  in,  and  said  decree  was  duly  spread 
upon  the  proper  record,  and  the  rights  of  third  parties  have  since  inter- 
vened, this  court  will  assume  that  the  plaintiff  knew,  or  ought  to  have 
known,  her  rights  under  such  decree,  and  will  not  entertain  her  suit  to 
set  it  aside.— /</. 
10.  GAKDrroa's  Suit.— Attachment.— Where  an  attachment  has  been  levied 
upon  the  property  of  a  debtor,  equity  will  aid,  by  means  of  a  creditor's 
suit,  in  removing  fraudulent  impediments  which  prevent  the  creditor  from 
laying  hold  of  the  property  and  applying  it  to  the  payment  of  his  debt. — 
Dawson  v.  SimSt  561. 

ERROR. 
See  Appeal. 

EVIDENCE. 

1.  Certificate  OP  Auditor  OP  City  op  Portland.— The  auditor  and  clerk 
of  the  City  of  Portland  can  authenticate  by  his  certificate  copies  of  records 
of  which  the  law  makes  him  custodian;  but  beyond  that  his  certificate  is 
without  legal  effect.— iV.  P.  Terminal  Co.  v.  City  of  Portland^  24. 

2.  Partnership — ^Evidence— Books  of  Account.— In  an  action  on  accounts 
due  from  a  partnership,  ni>on  a  defense  setting  up  that  the  plaintiff 
and  his  assignors  had  agreed  with  the  defendants,  that  the  amounts  due 
from  the  latter  should  bo  transferred  to  and  credited  upon  the  account  of 
one  of  said  partners,  and  that  such  transfer  and  credit  had  been  made  ac- 
cordingly; the  partnership  books  are  admissible  in  evidence  to  show  that 
such  agreement  has  been  i)erformed.— if jore  v.  KnotU  35. 

3.  Former  Decree.— Where,  in  a  subsequent  suit,  the  plaintiff  relies  upon 
a  former  decree  as  one  of  the  muniments  of  his  title,  he  should  offer  it  iu 
chief,  that  the  defendant  may  have  a  fair  opportunity  to  meet  M.— Walker 
V.  Goldftnith,  12,"). 

4.  Ceimixal  Law— Evidence— Dying  Declarations- Discretion  op  Court. 
— In  a  prosecution  for  murder,  the  dying  declarations  of  the  person  alleg<4 1 
to  have  been  murdered  are  competent  against  or  for  the  accused.  The  ad- 
missibility of  such  evidence  is  not  confined  to  cases  in  which  no  other  evi- 
dence of  the  killing  is  obtainable,  but  is  in  the  sound  discretion  of  the  trial 
covLvts.— State  v.  Saunders,  300. 

6.  Same— ^Iustbe  Confined  to  Facts,  not  Conclusions. — Such  declarations 
are  permitted  only  as  to  those  facts  as  to  which  the  deceased  would  have 
been  competent  to  testify  if  sworn  in  the  case.  But  the  statement  of  the 
deceased  concerning  the  defendant,  that  **  ho  shot  me  down  like  a  dog," 
is  not  such  a  conclusion  as  to  be  excluded  under  this  rule. — Id. 

6.  Same- Constitutional  Law.— The  constitutional  provision  that  in  all 
criminal  prosecutions  the  accused  shall  have  the  right  to  meet  the  witnesses 
face  to  f.ice,  does  not  prohibit  such  testimony,  nor  does  it  apply  to  such 
documentary  evidence  to  estLvblish  collateral  facts  as  would  be  admissible 
under  the  rules  of  the  common  law  in  other  cases.— IJ. 

7.  Samk— KvTDENCK  —  DEFENDANT  AS  WrrNEss—CROSS-ExAMTNATiON.— Un- 
der the  statute  of  this  State  allowing  the  accused  to  become  a  witness  in 
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his  own  behalf  (Laws  1880,  p.  28),  it  is  error  to  compel  him,  on  cross-€xam- 
iuatiou,  to  answer  as  to  any  facts  not  tcstiiied  to  iu  his  direct  examination. 

8.  EviPEXC::— Question  fob  »TraY.— In  an  action  ag^ainst  a  municipal  corpora* 
tiou  for  injuries  received  from  a  defective  croH!*-w.ilk,  upon  an  issue  as  to 
wliether  or  not  the  streets  on  which  such  walk  was  located  were  common 
thorou;;hf}ires,  m<iiutuined  by  the  city,  evi.leuco  that  a  former  aud  tlie 
present  supervisor  of  roads  within  the  city,  olUcers  under  tlie  courrol  of 
the  comuiou  council,  had  repaired  said  wiillt  several  times,  botli  before  ami 
after  tlie  alle;jed  injury,  tliough  it  did  not  show  tliat  llie  council  liad 
specially  directed  it,  is  suIHcient  to  authorize  the  court  to  submit  the  ques- 
tiou  to  tlio  ^ary.— Sheridan  v.  Citi/  of  Salem,  328. 

9.  Undicutakings. — It  seems  that  under  tlie  code  oi  this  state,  the  failure  of 
the  principal  in  an  undertakin;;of  bail  to  cohiply  with  its  c  ndiiious  by  ai»- 
peariiig  for  trial,  can  be  prcrv^ed  only  by  tlje  j<mrnal  of  the  court  iu  which 
the  proceedings  on  the  iudictment  are  had.— CI ijford  v.  MarsLni  ct  al.  4li';. 

10.  ITotkm:.— In  an  action  of  ejectment,  where  the  defendant  in  possef*- 
sion  of  the  property  offers  in  evidence  an  unacknowledged  deed  to  himself 
froui  tli<^  plaint  ill 's  grantor  of  an  earlier  d  ite  than  the  plaintiff 's  deed,  ac- 
companied with  proper  proof  of  its  execution,  and  offers  to  follow  it  wirli 
evideiiOe  that  the  plaintiff,  at  the  time  when  the  deed  to  him  was  executed, 
hud  kn()\vle<l<»e  of  the  defendant's  deed,  it  is  error  to  reject  such  unac- 
knowledged deed  and  evidence. — Manaudas  v.  Mann,  450. 


EXECUTOHS  AND  AD:MINISTRAT0RS 

1.  ExKruToi  DR  so?7  Tort— ExEcrTORS  AXD  Admixlstrators. — ^The  effect  of 
Sec.  o71  of  tlie  Code  of  Civil  Procedure  is,  it  seems,  to  abolish  the  com- 
mou  LiW  rule,  m  iklii<5  one  who  wrongfully  interfered  with  tlie  estate  of 
a  dt'ce:ised  person  an  executor  dc  s  m  lo.^t,  and  takes  away  the  remedy 
which  a  creditor  formerly  hid  to  cliargo  the  intermeddler  as  suc!i.  His 
remedy  now  is,  to  procure  the  appointm<;ntof  an  admiuistmtor,  and  have 
a  proceediup:  instituted  in  the  n.ime  of  the  latter  to  recover  the  property 
misappropriated.— ii//.'/icr/t>/'tZ  v.  Thompson,  2^U^. 

2.  r.AME— Trovkr  and  CONVERSION — DEFiiNSK.— In  an  actiou  brought  by  tbc 
ex«'cntrix  of  a  decedent  to  recov(<r  property  of  the  estate  of  her  testator, 
aHesjtul  to  have  l>eeu  converteil  by  the  d«f«mdant,  when  the  latter  shows 
th  it  liie  pro[)erty  c.ime  inlo  his  hands  by  direction  of  the  plaintiiT,  to  be 
sold  by  him,  and  that  he  <lid  soil  the  s:im(»,  and  applied  the  jiroceeds  to 
the  payment  of  the  debts  of  the  deceased,  it  cannot  be  said  that  he  has 
converted  the  property  to  his  own  use.  but  to  the  use  and  benefit  of  tho 
dcct.'dent,  or  of  the  plaintiff,  in  the  iiduciary  character  in  which  she  sues. 
—Id. 

FEES. 

1.  Fehs  of  SiiERiFr— Commission. — Upon  a  statute  llxing  the  sheriff's  cora- 
mission  for  *' all  sums  of  money  actually  made  on  any  process  and  re- 
turne<l  to  the  clerk,"  where  the  plaintiff,  at  an  execution  sale,  bid  in  the 
j>roperty.  and  the  amount  of  this  bid  was  credited  on  the  execution,  antl 
no  money  was  in  fact  paid,  the  sheriff  is  not  entitled  to  such  commission. 
— Coleman  v.  i?o.s3,  iU'J. 
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2.  Pavmknt. — Nor,  in  such  case,  can  the  Hlieriff  lawfully  comp<il  the  purehaa- 
er  to  pay  over  to  him  the  amount  of  his  hid.  The  whole  purx)Ose  of  the 
proc(^e(liug  is  accomplished,  when  the  amount  of  the  bid  is  credited  on  the 
execution.— /cZ, 

See  W'rrxESs,  1,  2. 

FIXTURES. 

Rule  R::laxkd.— The  old  rule,  that  all  things  annexed  to  the  realty  become 
part  of  it,  has  been  greatly  rela.xe<l  in  modern  times,  for  the  encourage- 
ment of  trade,  manufactures  and  transportation.— 0.  R.  «fc  2f,  Co.  v.  Moskr, 
519. 

FORCIIiLE  ENTRY  AND  DETAINER. 

Appeal  in— Undkrtakixg  on.— On  appeal  by  a  defendant  from  a  judgment 

agiiiust  him  in  an  action  of  forcible  entry  and  detainer,  the  giving  of  the 

uuihTiaking  for  payment  to  the  plaint iif  of  twice  the  rental  value  of  the 

properly,  etc.,  i)resicribod  in  Sec.  10,  C.  2o,  Misc.  Liiws,  is  a  prerequisite  to 

'     tht)  riijht  of  appeal. — Dancers  v.  JJurkiHf  37. 

FOREIGN  LAW. 

Same— FouF.ic.x  Law— Pkhsumption-.— A  party  relying  upon  the  law  of  an- 
other state  must  plead  it,  and  ilicu  allege  such  facts  as  bring  the  case 
within  the  law.  Iii  such  cas<»,  \V(j  d  )  not  presumo  the  laws  of  another 
state  are  like  our  own. — Balfour  v.  Davis,  47. 

FRAUD. 

Guatidian's  Tale.— Tho  cpiestion  of  fraud  in  the  proceedings  of  a  guardian  in 
conducting  a  sale  nf  land  can  be  raised  only  upon  appropriate  allegations 
in  tlie  plea«lin,«Ts.  A  fraudulent  sale  is  not  void  but  voidable  at  the  election 
of  the  party  iiijarod.  And  acquiesence  for  an  unreasonable  t  ime  after  no- 
tice of  the  fraud,  ami  aft(;r  the  ward  had  reached  his  majority,  would  bo 
deemed  a  waiver  of  his  right  to  proceed.— Tfu/Acr  v.  Goldsmith,  V2o. 

FRAUDULENT  C0NVI:YANC\ 

L  FiJAunrLKNT  Coweyancr  — Evidknci:  —  ("onsideratton  —  riRDEN  OP 
riioor.— Where  one  who  is  in  debt  at  the  time  conveys  substautially  the 
waolo  of  his  estate  to  his  brother,  ostensibly  in  satisfaction  of  his  debt  to 
th<!  1  liter,  in  a  suit  by  cretlitors  t  >  s<'t  asi(lt3  said  deed  for  fraud,  it  is  in- 
cumbent upon  the  graut<*e  to  establisli  by  satisfactory  proof  tliat  there 
Was  a  valuable  nud  aderprite  couHideratiou  for  tin;  deed.  And  unless  he 
can  g:v(5  a  elear  and  precise  account  of  the  itejn«*  constituting  the  alleged 
debt,  a  frauilulent  intent  will  be  inferred.— J/arA«  v.  CVoio,  V»6'2, 

2.  Same— KxisTiNU  and  SuiHEiiT'EXT  C)iifditoks.— In  such  case  it  is  immate- 
rial whether  the  debt  due  such  creditors  had  been  contracted  at  tlie  time 
of  .such  conveyance  or  not,  if  tlie  parties  at  the  time  executetl  it  for  tiie 
purpose  of  defrauding  them.— /(L 

FRAUDULENT  REPRESENTATION. 

GuAiJAvrv.— The  faets  reviewed.  an<i  held  not  sufficient  to  relieve  the  defeud- 
aufi  fr  Kii  tiis  guaranty.— J/urx  v.  Jofjcnson^  177. 


602  Guardianship. 


GAMING. 

CtrxiTLATivB  Damages — RmcEDiAii  Statute.— A  Btatate  jfiving  cumulative 
damages  to  the  party  aggrieved  is  remedial,  not  a  crimiual  statu  to;  tl)« 
action  given  by  section  3  of  '*  an  Act  to  prevent  and  punish  gambling,  * 
approved  October  20,  1876,  is  therefore  a  strictly  civil  action.— O'iTcc/e  v. 
Weber,  55. 

GAR^'ISHMENT. 

Garnishment  of  Judgment  Debtor— Stare  Decisis.— The  doctrine  an- 
nounced in  yorton  v.  Winter,  1  Or.  47,  that  a  judgment  debtor  cannot  be 
garnished  by  a  creditor  of  the  judgment  creditor,  adhered  to  upon  the 
principle  of  stare  decisU. — Despain  v.  Crow,  401 

GUARANTY. 

1.  GiTABAWTY— Fraudulent  Representations.— Where  a  defendant  who 
was  sued  ui>on  a  contract  of  guaranty  under  seal,  for  the  expressed  consid- 
eration of  one  dollar,  answered  denying  any  consideration  for  the  guaranty, 
and  alleging  that  prior  to  the  signing  of  the  guaranty,  Watson,  the  original 
debtor,  without  the  consent  of  the  defendant,  transferred  his  account  with 
the  plaintiffs  to  the  name  of  the  defendant,  said  plaintiffs  knowing  that 
said  transfer  was  unauthorized,  and  that  said  defendant  had  no  interest  iu 
the  business  of  said  Watson,  or  the  goods  purchased  by  him;  that  at  the 
time  said  instrument  wassigned,  plaintiffs,  for  the  purpose  of  inducing  de- 
fendant to  sign  the  same,  represented  to  him  that,  as  appeared  by  ihelr 
books,  he  was  indebted  to  them  ^24.65;  and  falsely  and  fraudulently  rep- 
resented to  the  defendant  that  if  he  would  sign  said  instrument  they  would 
not  use  the  same  against  him,  nor  hold  him  liable  thereon;  that  defen- 
dant was  thereby  induced  to  sign  said  instrument,  and  that  said  represen- 
tations were  false,  and  known  by  plaintiffs  to  be  false  when  made :  Held, 
that  sucL  facts  are  not  sufficient  to  relieve  the  defendant  from  liability  on 
such  contract.— Afane  v.  Schwarz,  177. 

2.  Instruction.— In  such  case  an  instruction  to  the  jury,  that  "if  the  debt 
guaranteed  was  the  debt  of  the  defendant,  then  the  plaintiffs  are  not  en- 
titled to  recover,"  is  outside  the  issues,  and  therefore  erroneous.— /<;. 

3.  Guaranty— Several  LiABiLrrv— Joinder  of  Parties.— In  a  contract  of 
guaranty,  the  liability  of  the  principal  and  that  of  the  grantor  aresever.tl, 
and  they  cannot  be  joined  as  parties  in  the  same  action.— Ty^er  v.  T.  A. 
A  P.  U.  485. 

GUARDIANSHIP. 

1.  Appointment  of  Guardian — Sale  by— Collateral  Attack.— Under  Sec. 
20,  Chap.  52,  Misc.  Laws,  which  provides  that  **  in  case  of  any  action  re- 
lating to  real  estate  sold  by  a  guar<liau  under  the  provisions  of  this  chap- 
ter, in  which  the  ward  or  any  person  claiming  under  him  shall  contest  the 
provisions  of  such  sale,  the  same  sliall  not  be  avoided  on  account  of  any 
irregularity  iu  the  proceedings,  provided  it  shall  appear  that  the  guardian 
was  licensed  to  make  the  sale  by  a  court  of  competent  jurisdiction,"  etc., 
the  appointment  of  the  guardian  cannot  be  attacked  collaterally. —  Walki  r 
V.  Goldsmith,  125. 

2.  Guardian's  Sale  of  Lands  —Jurisdiction.— Where  the  question  as  t*. 
a  guardian  s  sale  of  lands  of  his  ward  arises  collaterally,  uud  tlie  plead- 
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ings  do  Dot  attack  the  proceedings  for  want  of  jurisdiction,  and  where 
the  record  on  its  face  discloses  jurisdiction,  both  of  the  parties  anel  the 
subject  matter,  the  sale  must  be  sustained.  All  other  question':  are  mere 
matters  of  irregularity,  and  do  not  affect  the  validity  of  the  sale.— /cZ. 

3.  Samk— PETn'iojr.— A  petition  by  a  guardian  for  the  sale  of  the  lands  of  liis 
ward,  which  states  a  valid  ground  for  such  sale,  but  joins  with  it  another 
ground  which  is  insufficient,  will  not  thereby  be  rendered  insufficient  to 
give  the  court  jurisdiction  to  order  the  sale.— /J. 

4.  Notice  op  Sale— Pkoof  of  Posting. —Where  the  proof  of  posting  notices 
of  a  guardian's  sale  of  lands  is  sufficient  in  form,  but  the  jurat  bears  a 
date  prior  to  that  on  which  the  notices  were  posted,  as  shown  by  the  affi- 
davit, but  the  return  of  sale  by  the  guardian  recites  such  a  posting  and 
publication  as  the  law  requires,  the  misdate  in  the  jurat  will  be  deemed 
a  clerical  error,  and  this  court  will  intend  that  the  affidavit  was  made  on 
some  day  after  the  notices  were  posted.— /(2. 

5.  Same— Time  of  Publication.— It  is  not  necessary  that  the  publication 
should  be  during  the  four  weeks  next  preceding  the  sale.  It  is  nufficiont 
that  notice  was  published  for  four  weeks,  successively,  prior  to  the  sale.— 
Id. 

6.  Samk—Fraud— Voidable  Sale.— The  question  of  fraud  in  the  proceedings 
of  a  guardian  in  conducting  a  sale  of  land,  can  be  raised  only  upon 
appropriate  allegations  thereof  in  the  pleadings.  A  fraudulent  8ale  is  not 
void,  but  voidable  at  the  election  of  the  party  injured.  And  acquiescence 
for  an  unreasonable  time  after  notice  of  the  fraud,  and  after  the  minor 
had  reached  his  majority,  would  be  deemed  a  waiver  of  his  right  to  pro- 
ceed.—Id. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wife-— Married  Woman's  Separate  Estate.— Under  the 
laws  of  this  State  in  18(54,  a  husband  and  wife  could  not  contract  with 
each  other,  unless  respecting  the  wife's  separate  property. — Lawrence  v. 
Lawrence t  77. 

2.  Husband  and  Wife— Separate  Property  of  Married  Woman.-  When  a 
wife,  honestly  conducting  a  business  in  her  own  name,  and  for  her  own 
benefit,  in  good  faith  employs  her  husband  in  the  management  thereof 
without  comjHinsation,  such  employment  is  not  per  se  a  fraud  upon  the 
creditors  of  the  husband,  and  does  not  have  the  effect  to  subject  to  their 
claims  her  interest  in  the  business  or  the  profits  thence  arising  —King  v. 
Voo8,  91. 

3.  S^iME— Fraud— Employment  of  Husband.— Such  an  arrangement,  howev- 
er, on  account  of  the  opportunity  afforded  by  the  marriage  relation  to  con- 
duct a  scheme  to  defraud  creditors,  ought  to  be  vigilantly  scrutinized 
whenever  fraud  is  charged.  Any  device  designed  to  cover  the  property  or 
acquisitions  of  the  husband  debtor,or  conduct  his  business  in  the  name  of 
the  wife,  to  defraud  creditors,  the  law  will  not  tolerate.— /d. 

4.  Same. — If  a  husband  choose  to  give  his  wife  his  services  in  the  conduct  of 
her  separate  business,  the  creditor,  having  no  power  over  his  volition,  or 
to  compel  him  to  work  for  his  benefit,  is  not  defrauded.— Id. 

6.  Donation  Law— Husband  and  Wife— Implied  Trust.— Where  the  plain- 
tiff and  her  husband,  after  having  completed  the  period  of  residence  and 
cultivation  required  by  the  donation  act,  sold  their  donation  claim,  and  the 
husband  invested  the  proceeds  in  other  lands,  taking  the  title  thereof  in 
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Lis  own  name,  and  thereafter  lived  witli  the  plaintiff  on  said  lands  up  to 
the  time  of  his  death,  a  period  of  over  twenty  years,  and  during^  all  of  said 
time  recognized  tlio  plaintiff'^  right  to  an  undivided  half  interest  in  said 
lauds  :  Held,  that  the  title  of  tlie  husband  in  an  undivided  lialf  of  said 
lauds  was  subject  to  an  implied  tru»*t  in  favor  of  the  plaintiff  ;  nor  did  the 
neglect  of  the  plaintiff  during  such  period  to  bring  a  suit  to  establish  her 
right  in  the  land  render  it  a  stale  claim.— .b/jrm^cr  v.  Fow/i^y,  2i>0. 

C.  Sa5Ie — Adversr  Possession. — Possession,  to  constitute  a  l)ar,  must  be  ad- 
vf^rse;  and  neither  a  husband  nor  wife  can  hold  adversely  to  the  other, 
premises  of  which  they  are  in  a  joint  occupancy  as  a  family.  Adverse 
possession  cannot  begin  until  there  has  been  a  disseizin,  and  to  constitute 
a  disseizin  there  must  be  an  actual  expulsion  of  the  true  owner  for  the 
full  period  prescribed  by  the  statute. —/<i. 

7.  Same— Separate  Estate. — It  seems  the  act  of  Congress  known  :is  the 
donation  law  vests  in  the  wife,  upon  compliance  with  its  teiTns.  a  separate 
estate  as  to  one-half  the  land  claimed.  Tlie  act  not  only  conveyed  to  the 
wife  an  estate,  but  capacitated  her  to  hold  it  in  her  own  right,  without  tho 
intervention  of  trustees  to  prevent  the  marital  rights  of  the  kusban4l  from 
attaching.— Per  Thayer,  J,  concurring.— Jd. 


INDICT.MENT. 

1.  Crtmixal  Law.— In  an  indictment,  it  is  generally  sufficient  to  charge  the 
acts  coming  within  tlie  statutory  description  in  the  substantial  words  of 
the  statute,  without  further  expansion.— «Sfa/e  v.  Ah  6'a«i,  547. 

2.  Same— Opioi  Dex — Evidence. — In  an  indictment  for  frequenting  an 
opium  d<;n  for  the  purpose  of  smoking  opium,  when  the  offense  is  in  its  na- 
tun*  continuing  from  day  to  day,  or  constituted  out  of  a  series  of  minor 
acts  it  is  sutTicieut  to  charge  the  act  as  having  been  committed  on  a  partic- 
ular day.— /(i. 

INJUNCTION. 

1.  Same— IxjUNCTiox  —The  power  of  the  legislature  over  property  dedicated 
to  a  public  use  is  not  absolute.  It  may  regulate  the  use  of  such  prop- 
erty, or  promote  its  improvement,  but  cannot  divert  or  subject  it  to  any 
u*»e  clearly  inconsistent  with  the  contract  of  dedication.  An<l  upon  such 
diversion,  any  perscm  interested  would  be  authorized  to  institute  proper 
proceedings  to  enjr)in  it.— Portland  A  W.  V,  R.  R.  Co.  v.  City  of  Portland, 
188. 

2.  Trespass  to  Keal  Property— Equity — Injunction  Damages. — A  com- 
plaint in  a  suit  for  an  injunction  to  restrain  the  commission  of  a  tres- 
pass to  real  property,  which  shows  that  the  trespass  has  already  been 
committed  and  the  wrong  spent  its  force,  and  from  which  it  appears  evident 
that  the  principal  object  of  the  suit  is  the  recovery  of  damages,  and  the  in- 
junction only  incidental,  does  not  state  facts  to  warrant  the  interposition 
of  a  court  of  equity,  and  the  plaintiff  will  be  remitted  to  his  action  at  Jaw. 
—Ewiag  v.  Roiirke,  514. 


INSTRUCTIONS. 

Criminal  Law — A  statement  by  the  court,  in  its  instructions  to  the  jury, 
of  the  effect  of  a  disagreement  at  common  law,  and  the  mitigation  of  the 
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rule  in  tlie  United  States,  coupled  with  the  remark  that  they  would  have 
to  remain  together,  and  not  separate  until  they  agreed  upou  a  verdict  and 
brought  it  into  court,  is  not  objectionable,  as  indicating  a  determination 
to  keep  them  together  until  they  should  agree,  nor  does  it  imply  that  the 
case,  in  the  mind  of  the  court,  was  so  plain  that  they  would  not  be  justi- 
fied in  failing  to  agree.— iS'ia/e  v.  Saunders,  300. 
2.  Abstract  Proposition— Erkor.—( Per  Strahan  J.)— The  principle  is 
without  exception,  that  when  a  trial  court  charges  the  jury  upon  matter 
which  is  material  to  the  cause,  and  upon  which  there  is  no  evidence,  the 
charge  is  necessarily  erroneous  and  misleading.— Breo7i  v.  Ilenlde,  40i 

See  Guaranty,  2. 


INTEREST. 

1.  SiJBETiES  IN  Replevin. — ^The  sureties  in  an  undertaking  in  replevin  upon 
a  breach  thereof,  are  liable  for  interest  on  the  amount  of  the  dam'iges  from 
the  time  the  judgment  is  recovered  in  the  original  actiou.— C'aWort  v.  Dix- 
on, 293. 

2.  Rrsiduap.y  Leoater.— a  residuary  legatee  is  not  chargeable  with  interest 
on  notes  given  to  the  executor  for  fuuds  belonging  to  the  estate,  after 
a  flnul  settlement  in  which  they  constitute  part  of  the  assets. — Leahy  v. 
Cardwell,  171. 

JOINT  OBLIGATION. 

Parties— JoiNi>ER  of — Jijdgment  Against  Part  Only.— In  an  action  against 
several  upon  a  joint  obligation,  where  all  the  defendants  have  been 
served,  judgment  may  bo  had  against  any  or  either  of  them  severally, 
where  the  plaintiff  would  be  entitled  to  such  judgment  if  such  defendanr?* 
had  been  sue<l  alone.  But  this  rule  d  >es  not  authorize  a  recovery  against 
a  part  of  the  defendants  in  such  case,  where  the  others  are  also  liable. 
—Fisk  V.  Ilenarie,  29. 

JUDGMENT. 

Ao.^iNST  Part  o?  Defendants  Only.— In  an  action  against  several  upon  a 
joint  obligation,  where  all  the  defendants  have  been  served,  judgment 
may  be  had  against  any  or  either  of  them  severally,  where  the  plaintiiT 
would  be  entitled  to  such  judgment  if  such  defendants  had  been  sued 
alone.  lUit  this  rule  does  not  authorize  a  recovery  against  a  part  of  tho 
defendants  in  such  case,  where  the  others  are  also  liable. — Fisk  v.  ILn- 
arie,  29. 

JUDICIAL  SALE. 

Judicial  Sale— Caveat  Emptor.— Ca»'eat  emptor  is  the  rule  at  all  execution 
sales,  and  whoever  buys  at  such  sales  does  so  at  his  peril.  His  good  faith 
will  avail  nothing  against  the  true  owner  who  is  not  a  party  to  the  pro- 
cess.— Hexter  v.  Schneider,  181. 


JURISDICTION. 

City  Council.— A  statute  providing  that  '•  in  all  actions  concerning  the  open- 
ing»  etc.,  of  streets,  all  proceedings  had  for  that  purpose  shall  be  presumed 
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to  have  been  regularly  aod  legally  taken  until  the  contrary  is  shown/*  ap- 
plieR  only  to  proceedings  had  after  jurisdiction  acquired.— J^.  P.  TcrmituU 
Co,  V.  Portland,  24. 

JUROR 

Gr[ALLBNOB--DiAS.— Upon  the  challenge  for  actual  bias  of  a  person  ciUed  as  a 
juror  in  a  criminal  case,  the  question  to  bo  determined  is,  whether  there 
exists  upon  his  part  such  a  state  of  mind  in  respect  to  the  party  challc^ng- 
iug  thHt  he  cannot  try  the  case  impartially,  and  this  is  to  be  determined  by 
the  exercise  of  a  sound  discretion.  A  juror  who  has  formed  an  opinion  of 
the  guilt  or  innocence  of  the  accused,  based  merely  upon  newspaper  ac- 
counts or  general  rumor,  though  such  as  might  require  evidence  to  remove, 
is  not  necessarily  disqualified  thereby,  if  it  appears  to  the  trial  court,  from 
all  the  circumstances,  that  he  can  try  the  case  impartially  .—<Sta<«  v.  Sau)i^ 
dcrs,  300. 

L.^CHES. 

Suit  to  Set  Asms  Frauditlbnt  Decree— Delay— LACUES.—The  general 
rule  i.H,  that  no  lapse  of  time  or  delay  in  bringing  suit  will  be  a 
bar  to  the  remedy  in  equity  to  set  aside  a  fraudulent  decree,  provided  the 
injured  party  was  ignorant  of  the  fraud.  But  in  such  ca.se,  the  delay 
must  not  have  been  negligent ;  and  if,  by  reasonable  diligence,  the  fraud 
could  have  been  discovered,  or  ought  to  have  been  known,  the  complain- 
ing party  will  be  deemed  guilty  of  laches,  and  equity  will  not  interfere. — 
Sedlak  v.  Sedlak,  WO. 

LAW  OP  THE  CASE. 

1.  Former  Appeal  —The  leg-il  propositions  which  have  arisen  and  been  de- 
cided on  a  former  appeal,  whether  correctly  decided  or  not,  become  the 
law  of  the  case,  so  far  as  applicable  to  the  facts  developed  on  a  subse- 
quent trial.— PowflW  v.  D.  S.  &  G.  R.  R.  R.  Co,,  22. 

2.  Former  Appeal.— Tlie  •*  law  of  the  case  "  does  not  apply  to  the  facts  de- 
termined upon  a  former  appeal,  when  a  second  appeal  brings  up  addition- 
al evidence  not  formerly  con.8id&Te(L-^Bloon^fleld  v.  Buchanan,  181. 

LEASE. 
See  GoKTRAOT,  6. 


LEGACY. 
See  Wills. 

LEGISLATIVE  POWER. 

CONSTTTtTTioxAL  T/AW -LEGISLATIVE  PowKR,— The  legislature  of  this  state  is 
invested  with  legislative  power  to  the  fullest  extent,  except  so  far  as 
limited  expressly  or  by  necessary  implication  in  the  constitution  of  the 
state,  and  subject  to  the  restrictions  of  the  constitution  of  the  United 
States.  In  considering  the  constitutionality  of  an  act  of  the  legislature, 
therefore,  the  question  is  not  as  to  the  extent  of  the  power  that  has  been 
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dolegatecl  by  the  people  to  the  logUlative  assembly,  but  as  to  the  extent  of 
the  limitations  they  have  imposed  upon  that  body.— Damd  v.  Portland  Wa- 
ter Com.  98. 

See  CoNSTiTUTioxAL  Law,  6. 


LICENSE. 

Waters. — A  general  license  from  the  shore-owner  to  float  logs  down  a 
private  stream  would  confer  no  greater  right  upon  the  licensee  than  he 
would  have  had  without  it,  if  the  stream  were  navigable.— ITai/i^  v. 
Welch,  319. 

See  Constitutional  Law,  8, 10. 


LIENS. 

,  Liens  of  Laborers— Construction  or  Statute— Common  T^w.— Al- 
though the  statute  of  Oct.  21. 1878  (Laws  1878,  p.  102),  providing  for  liens  of 
laborers  and  others,  has  extended  the  rule  of  the  common  law  in  respect 
to  the  persons  who  can  acquire  such  liens,  and  given  a  definite  remedy 
for  their  enforcement,  still,  in  the  main,  it  is  only  declaratory  of  the  com- 
mon law,  and  must  be  interpretad  in  accordance  with  its  principles.— Jfc- 
Dearmid  v.  Foster,  417. 

Same— Possession  Necessary  to  Sitport. — ^To  support  a  lien  under  said 
act  there  must,  in  the  absence  of  a  special  agreement,  be  actual  possession 
of  the  thing  upon  which  it  is  claimed.— W. 

Same— Harvesting  Crop. — AVhere  the  owner  of  a  crop  of  growing  wheat 
and  the  premises  on  which  it  is  grown  employs  another  tocnt  and  stack  it 
on  the  said  premises,  which  the  latter  does,  he  does  not  thereby  gain  such 
possession  of  thA  crop  as  will  entitle  him  to  a  lien  thereof  .—/li. 

LIMITATIONS  OF  ACTIONS. 
Hee  Statute  of  Limitations. 

LIS  PENDENS. 

Lis  Pendens  -^Antecedent  Equity— Contract  fob  Sale  of  Real  Estate. 
—On  the  second  day  of  January,  1877,  Teal,  who  was  then  the  owner,  for  a 
valuable  consideration  agreed  to  convey  to  Solomon  Ooldsmith  the  land 
in  controversy,  and  in  pursuance  thereof,  on  the  6th  day  of  May,  1880,  con- 
veyed the  premises  accordingly.  On  the  fifth  of  May,  1880,  said  Teal  liled 
his  complaint  in  the  Circuit  Court  of  Multnomah  County,  against  tiie 
predecessors  of  Goldsmith's  adversaries  in  this  suit,  to  quiet  his  title 
to  the  premises  in  dispute,  and  is^^uml  a  summons  which  was  served  on 
Chapman,  one  of  the  parties,  tho  same  day.  On  the  15th  of  May,  1880, 
Chapman  appeared  for  himself  an:l  other  defendant**,  an<l  In  July,  18S0, 
all  the  defendants  answered.  Afterwards,  Louis  Goldsmith,  the  defend- 
ant herein,  purchased  Solomon's  inriTest  iu  the  aforesaid  lan<ls.    Held : 

1.  That  there  being  no  statute  iu  thin  state  declaring  the  elToit  (»f  a  decree 
upon  tlie  title  of  a  i/apc»<Zc7Mpurclias*'r,  the  common  law  rule  will  prevail. 

2.  That  since  (Joldsmith  had  an  ejinitible  title  in  the  lands  in  controversy 
antecedent  to  tlie  tiling  of  the  cuiiii)l:iiMt  by  Teal,  who  was  but  a  naked 
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trustee  of  the  legal  title,  the  doctrine  of  lis  pendens  was  inapplicable,  not- 
withstanding Teal's  deed  to  him  bore  a  later  dutQ.— Walker  v.  GjldsmLh, 
125. 

2.  Suit— When  Commenced— Lis  Pendens— When  Notice  of  Begins.— 
Whether  a  suit  is  ta  be  deemed  commenced  when  the  comiilaint  isliled,  t-r 
only  when  the  summons  is  served,  for  the  purpose  of  lis  pjiulens,  or  whether 
the  doctrine  applies  to  a  conveyance  made  after  suit  commenced  and  be- 
fore the  filing  of  the  answer,  where  the  decree  is  iu  favor  of  the  defendant 
upon  new  matter  in  the  answer,  not  decided. — Id. 

3.  Unrecokded  Deed— Notice— DECREE.-One  holding  an  unrecorded  deed 
to  lands  will  not  be  bound  by  a  decree  quieting  the  title  thereof  against 
his  grantor  holding  the  record  title,  in  a  suit  begun  subsequent  to  the  date 
of  such  unrecorded  deed,  esjMJcially  when  Kuch  deed  was  jjlaeed  on  record 
before  such  decree  was  rendered,  and  the  adverse  party  had  full  notice 
thereof.— litZ. 

MANDAMUS. 

1.  AoAiNST  Sheriff. — Mandamus  is  an  appropriate  remedy  against  a  sheriff 
who  refuses  upon  a  proper  application  therefor  to  remit  a  tax  illegally  as- 
sessed-— Smith  V.  Kinffj  10. 

2.  To  County  Treasurer.— Upon  a  petition  filed  by  Morrow  County  for  a 
writ  of  mandamus  to  compel  the  treasurer  of  Umatilla  County  to  pay  over 
to  the  former  certain  school  moneys  in  the  hands  of  the  <lefendant,  col- 
lected by  Umatilla  County  and  alleged  to  belong  to  the  petitioner:  //c/Z, 
that  as  it  does  not  appear  that  such  payment  is  "  an  act  which  the  law  spec- 
ially enjoins  as  a  duty  resulting  from  an  otiice,  trust  or  station/'  the  writ 
should  be  denied,— M)rrotr  Co,  v.  JlendryXf  397. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

m:::chani'^s'  lien. 

See  Liens. 

mistake. 

Equity  —  Accord  and  Satisfaction  —  Compromise.  —  Compromi.sc8  of 
doubtful  rights,  or  voluntary  settlements  between  parties,  when  charac- 
terized by  good  faith  and  a  full  disclosure  of  the  facts,  will  not  be  dis- 
turbed for  any  ordinary  mistake,  eitlier  of  law  or  fact,  in  the  absence  of 
conduct  otherwise  inequitable,  since  th«?ir  very  object  is  to  settle  all  su  h 
possible  errors  without  judicial  controversy.— H^cWa  v.  Neff,  66. 

mortgages. 

1.  Bond  for  Deed.— Where  the  obligor  in  such  a  bond,  conditioned  on  the 
payment  of  the  vendee's  note  for  the  purchase  price,  afterwards  mortgages 
the  land  to  a  third  person,  such  mortgage  transfers  to  the  mortgagee  the 
security  held  by  the  former  to  the  extent  of  tlie  mortgage.— ^uriAart  v. 
Howardf  o9.  ^ 
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2.  Samh— AssiONEie  apteh  Maturity— Notice.— In  such  case,  the  assignee 
after  maturity  of  tbe  vendee's  note  for  the  x>urcha8e  price  of  the  property 
would  have  no  great-er  right  than  his  assignor  ;  and  this,  notwithstanding 
the  mortgage  was  not  recorded  till  after  the  assignment  of  the  note.— Jti. 


MUNICIPAL  CORPORATIONS. 

1.  Municipal  Cobporations— Impkovemext  of  Streets— Powers  of  Com- 
mon Council  of  East  Portland.— The  Common  Council  of  the  City  of 
East  Portland  has  no  arbitrary  power  to  order  the  improvement  of  a 
street.  It  can  do  so  only  upon  the  implied  assent  of  a  majority  of  the  lot- 
owners  whose  lots  abut  upon  the  part  of  the  street  to  be  improved.  Its 
authority  in  that  particular  is  specillcally  pointed  out  in  its  charter,  and 
it  can  make  no  contract  for  the  improvement,  except  in  the  manner  indi- 
cated.—iV.  P.  L.  &  Mfg  Co.  V.  East  Portland,  3. 

2.  Same— Power  to  Contract— General  LiAniLn'Y— When  Attaches  for 
Street  Improvementt- Action  against  the  City.— Upon  a  contract  for 
the  improvement  of  a  street,  the  city  does  not  and  has  no  power  to  under- 
take to  pay  the  contract  price  out  of  the  general  funds  of  the  city.  But  it 
does  undertake  to  perform  all  the  acts  required  by  the  charter  to  supply 
the  r(*quisite  special  fund  to  defray  the  cost  of  the  improvement.  And  a 
failure  to  comply  with  any  of  the  requirements  of  the  charter  by  which 
tlie  fund  may  be  realized,  will  subject  the  city  to  a  general  liability  upon 
which  an  action  will  lie  for  the  contract  price.  —Id. 

3.  Same— Modification  of  Contract— PLEADiNO.—Wlien  the  city  has  enter* 
ed  into  a  valid  contract  for  the  ira  provemeut  of  a  street,  such  contract  cannot 
subsequently  be  modified  in  a  m  iterial  particular,  any  more  than  a  new 
one  aniUX  be  made  without  a  compliance  with  the  charter.  But  where  a 
complaint  alleges  such  a  modification,  which  is  denied  by  the  answer,  it 
will  be  held  good  after  verdict.— /cZ. 

4.  Same— Acceptance  and  Approval  of  Work.— Where  by  the  terms  of  the 
contract  a  street  improvement  is  not  to  be  paid  for  until  its  approval 
and  acceptance  by  the  common  council,  or  other  of  its  officers,  and  a  pe- 
riod of  six  months  elapsed  between  the  completion  of  the  work  and  the 
commencement  of  the  action,  held  that  it  was  the  duty  of  the  council  eith- 
er to  have  approved  or  disapproved  of  the  work  within  that  interval ;  and 
having  neglected  to  do  ho,  it  will  not  be  heard  to  object  that  the  work  had 
not  been  approved,  and  thereby  avoid  the  payment  of  a  just  claim.— /(?. 

5.  Municipal  Corporations— Eminent  Domain— Powers  of  City  Council- 
Streets. —The  common  council  of  the  City  of  Portland,  in  appropriating 
property  for  the  purpose  of  laying  out  and  establishing  streets  and  alleys, 
is  an  inferior  tribunal,  and  mujt  comply  strictly  with  every  prerequisite 
of  the  statute  ;  and  unless  it  does  so,  its  acts  are  void.— iV.  P.  Terminal  Co. 
V.  City  of  Portland,  24. 

6.  Same — Qualification  of  Viewers.— Under  a  statute  providing  that  in 
such  case  "  the  council  shall  appoint  three  disinterested  freeholders  of  the 
city,  no  kin  to  any  owner  or  person  interested  in  any  property  to  be  ai>- 
propriated,  possessing  the  qualifications  of  jurors  of  the  Circuit  Court  of 
the  County  of  Multnomah,  to  view  su:;h  proposed  street,"  a  finding  by  the 
council  that  the  viewers  '•  are  freeholders  within  the  State  of  Oregon,"  and 
"disinterested  in  the  property  proposed  to  be  appropriated,"  is  iusuffi* 
cient.— /<fi. 

XIV.  Oreo.— 39. 
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7.  Samb— Psoop  OF  QcTALiFTCATioys.— Nor  can  such  defect  be  supplied  by 
afildavit  of  the  viewers  themselves.  The  coaacil  must  appoint  persons 
who  are  qualified ;  and  their  record  must  show  the  facts.  Finding'  the  f ;icts 
in  the  very  wordH  of  the  law  is  not  enough.  Such  finding  is  a  eouclusioa 
of  law,  and  not  a  recital  of  the  facts  on  which  jurisdiction  depends.— JJ. 

8.  Same— Jurisdictional  Facts— Pboof  of.— A  statute  providing  that  **  in  all 
actions,  etc.,  concerning  the  opening,  etc.,  of  streets,  all  proceeding  had 
for  that  purpose  shall  be  presumed  to  have  l>een  regularly  and  legally 
taken  until  the  contrary  is  shown,"  applies  only  to  proceedings  Iiad  after 
jurisdiction  acquired.  But  iu  this  case  all  the  prerequisites  of  the  statute 
are  jurisdictional.— iii. 

9.  Saxe— Cbbtifioatb  of  Glbbk  and  Auditob— Evidence.- The  auditor  and 
clerk  of  the  City  of  Portland  can  make  and  authenticate  by  his  certiticate 
copies  cf  records  of  which  the  law  makes  him  custodian,  but  beyond  that 
his  certificate  is  without  legal  effect.— /(i. 

10.  Constitutional  Law— Amendment  of  Statute— Municipal  Corpora- 
tions—Contracts  of— Officers  and  Agent  A  of— Oath  of  Office— Ju- 
dicial Notice. — A  law  passed  by  the  legislative  assembly  at  its  special 
session  in  1885.  was  entitled  "  An  act  to  amend  an  act  entitled  *  An  act  to 
incorporate  the  City  of  Portland,'  approved  October  24,  lb82."  Immedi- 
diately  after  the  enacting  clause,  and  as  introductory  to  the  body  of  this 
act,  it  provided  that  "the  act  entitled"  as- above  *'be  and  the  same  is 
hereby  amended,  by  adding  thereto  the  following  sections,  numbered  from 
142  to  167  inclusive,  to  be  numbered  as  Chapter  XIII  of  said  act,  and  be 
entitled  *  Water  Works,'  "  after  which  followed  sections  numbered  from 
142  to  167,  conferring  on  the  City  of  Portland  power  to  purchase  or  con- 
struct and  maintain  water  works  therein.  The  powers  conferred  were  to 
be  exercised  tii rough  certain  persons  named  in  the  act,  who  are  styled 
*'  The  Water  Committee,"  and  who  have  authority  for  the  purposes  of  the 
act,  to  issue  bonds  of  the  city  to  the  amouut  of  $700,000,  wliich  were  to  be 
*'  signed  by  its  chairm:4n,  and  countersigned  by  its  clerk."  Said  commit- 
tee was  authorized,  as  soon  as  such  water  works  were  completed  and  ready 
for  use,  to  select  from  their  own  number  five  persons  for  maintaining 
and  conducting  such  works,  to  be  styled  **The  Water  Commission,"  to 
serve  in  the  first  instance  for  the  several  terms  of  two,  four,  six,  eight  and 
ten  years  ;  thereafter  such  commissioners  to  be  appointed  by  the  Gover- 
nor, and  to  hold  for  the  term  of  ten  years.  A  section  of  the  city  charter  of 
Portland  in  force  when  the  aforesaid  act  was  passed,  provided  that  the 
city  "  is  not  bound  by  any  contract,  nor  in  any  way  liable  tliereon,  unless 
the  same  is  authorized  by  a  city  ordinance,  and  made  in  writing  and  by 
order  of  the  council,  signed  by  the  auditor  or  some  other  person  iu  behalf 
of  the  city."  iTnder  these  provisions.  Held :  1.  That  the  last  named  sec- 
tion is  not  amended  by  the  provisions  of  the  act  in  question,  as  said  act 
provided  only  for  a  class  of  contracts  which  the  city  previously  had  no 
power  to  make.  2.  The  act  is  not  a  revision  or  amendment  of  the  city 
charter,  but  rather  supplement^ary  thereto,  and  the  title  sufficiently  dis- 
closes its  object  and  purposes.  It  is  not  necessary  that  the  title  specify  the 
object  of  the  act  in  all  it!«  particulars.  It  is  sufficient  if  the  subject  be 
stated  generally.  3.  The  persons  who  constitute  •*  Th e  Water  Commi  tiee  '* 
are  not  "  elected  or  appointed  to  an  otfice  under  the  constitution,"  within 
the  meaning  of  Sec.  3,  Art.  15  thereof,  requiring  such  persons  to  take  an 
oath  of  ofliee.  They  are  no  more  than  agents  of  the  city,  required  by  the 
act  tO'Oarry  out  its  provisions.    But  even  if  officers,  it  seems  the  act  need 
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not  prescribe  an  oath  of  office,  as  the  provision  of  the  constitution  upon 
that  subject  is  one  that  executes  itself.  4.  The  persons  constituting  the 
Water  Commission  provided  for  by  said  act  are  not  "  officers,"  within  the 
meaning  of  Sec.  2,  Art.  15 of  the  constitution,  providing  that  "the  legis- 
lative assembly  shall  not  create  any  office  the  term  of  which  shall  be  long- 
er than  four  years."  For  like  reasons  the  constitutional  provisions  (Sees. 
6  and  7,  Art.  6)  do  not  apply  to  said  commissioners.  5.  The  power  of  the 
legislature  over  municipal  corporations,  in  the  absence  of  constitutional 
restrictions,  is  unlimited,  except  so  far  as  they  are  invested  with  rights 
incident  to  a  private  corporation.  Public  parks,  the  supply  of  gas,  water, 
and  sewerage  in  towns  and  cities,  may  ordinarily  be  classed  as  private  ob- 
jects; but  they  often  become  matters  of  public  importance,  and  whether 
they  are  the  o«e  or  the  other  is  a  fact  which  may  be  decided  by  the  legis- 
lature. And  in  construing  an  act  to  supply  the  "City  of  Portland  with 
water,  the  court  may  take  judicial  notice  of  the  fact,  that  said  city  is  the 
metropolis  of  the  state,  having  important  commercial  and  business  rela- 
tions with  all  its  citizens;  and  that  the  entire  community  have  therefore 
a  direct  interest  in  the  city's  welfare.— David  v.  Portland  Water  Committee, 
98. 

11.  Stbebts  and  Public  Pbopkety.— The  property  or  easement  which  a  city 
has  in  its  streets  or  public  places  is  not  private  property,  in  the  sense 
that  it  cannot  be  taken  for  a  public  use,  except  upon  just  compensation; 
but  it  is  public,  and  the  power  of  regulating  the  use  thereof,  as  such,  re- 
sides in  the  legislature.— Portland •<£  V,  W.  R.  R.  Co,  v.  City  of  Portland, 
188. 

12.  IkTuNiciPAL  Corporations— AuDrr  op  Claim— Torts.— The  provisions  of 
the  charter  of  the  City  of  Salem,  that  the  common  council  has  exclusive 
power  to  appropriate  for  any  item  of  city  expenditure,  and  provide  for  the 
paym  nt  of  the  debts  and  expenses  of  the  city,  and  that  no  claim  shall  be 
paid  until  it  is  presented  and  allowed  by  the  common  council,  do  not  ap- 
ply to  a  claim  of  damages  for  injuries  received  in  consequence  of  a  defec- 
tive cross-walk,  or  other  tort.— Sheridan  v.  City  of  Salem,  328. 

13.  Samk— Defkotive  Way — Corporate  Liability— Daslaces.— Under  the 
provisions  of  the  statute  (Civil  Code.  Sec.  347,  p.  182),  a  municipal  or  other 
public  corporation  is  liable  for  damages  occasioned  to  passengers  in  conse- 
quence of  tl)e  neglect  of  its  officers  to  keep  its  streets  and  highways  in 
repair,  unless  exempted  from  such  liability  by  express  provision  of  the 
charter.— J(i. 

14.  Stare  Decisis.— The  rule  criticised  but  adhered  to,  upon  the  principle  $tare 
deeisU.-Id, 

16.  EviDBNCB— Question  por  Jury.— In  an  action  against  a  municipal  cor- 
poration for  injuries  received  from  a  defective  cross-walk,  upon  an  issue 
as  to  whether  or  not  the  streets  on  which  such  walk  was  located  were  com- 
mon thoroughfares  maintained  by  the  city,  evidence  that  a  former  and  the 
present  supervisor  of  roads  within  the  city,  officers  under  the  control  of 
the  common  council,  had  repaired  said  walk  several  times,  botli  before 
and  after  the  alleged  injury  though  it  did  not  show  that  the  council  had 
specially  directed  it,  is  sufficient  to  authorize  the  court  to  submit  the  ques- 
tion to  the  jury.— /d. 

16.  Amendment.— An  act  of  the  legislative  assembly,  purporting  to  be  ftn 
amendment  of  the  charter  of  a  municipal  corporation,  and  conferring  upon 
it  important  additional  powers,  but  not  changing  existing  authority  noi 
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preBentint;  any  dilTercnt  mode  of  ezprcising  it,  is  Dot  snch  an  amendment 
as  is  prohibited  by  Art.  4,  Sec.  22  of  the  state  constitatiou,  that '  no  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its  title;  but  the  act 
revised  or  section  amended  shall  be  set  forth  and  published  at  f  nil  length.'* 
Id. 

See  GoirsTiTUTioxAi.  Law,  8. 

NAVIGABLE  STREAM. 
See  RiPAKiAN  Bights, 

NEGLIGENCE. 
See  Railroads. 

NONSUIT. 

Former  Ai>jitdication— Noxsuit. — When  it  appears  from  the  record  of  a 
proceeding  that  the  court  never  considered  the  merits  of  the  controversy, 
nor  rendered  any  judgment  affecting  the  same,  but  simply  dismissed  the 
plaintiff's  action  without  trial  anU  without  evidence,  such  judgment  of  dis- 
missal does  not  support  a  plea  of  former  adjudication.  It  is  a  mere  non- 
suit.—-ff  a  </A6«  V.  Walker,  481. 

NOTICE. 

1  PossEssiox. — Possession  of  lands  under  color  of  title  duly  recorded,  in 
which  the  boundaries  of  the  tract  are  defined,  operates  as  constructive  no- 
tice to  all  the  world  of  the  occupant's  claim  to  the  extent  of  the  defined 
boundaries.— Joy  v.  Stump,  361. 

2.  Actual  Notice— Possession  as  Notice.— Actual  notice,  it  must  be  undcr- 
stoo<l,  is  meant  to  include  the  knowledge  of  facts  sufficient  to  put  a  party 
upon  inquiry.  Hence,  possession  under  an  unrecorded  deed  is  a  species 
of  actual  notice.— 3fa7iaud(U  v.  Mann,  450. 

See  Deeds,  4,  7. 

OFFICE  AND  OFFICER. 

1.  Quo  Warranto— Review— Policeman— Removal  from  Office.— "Where 
a  policeman  of  the  city  of  Portland  is  removed  or  suspended  from  of- 
fice by  the  mayor  and  common  council,  upon  insufficient  cause,  and 
another  appointed  in  his  place,  he  may  maintain  an  action  in  the  nature 
of  a  quo  warranto  against  the  intruder.  Quarc,  whether  in  such  case  a 
writ  of  review  would  not  lie,  to  obtain  a  reversal  of  the  action  of  the  mayor 
and  council.— 5eZ6y  v.  City  of  Portland,  243. 

3.  Same — Collateral  Proceeding -Title  to  Office.— An  action  against 
the  city  by  an  officer  so  removed,  for  salary  subsequently  accruing, 
cannot  be  maintained  until  tliere  has  been  an  adjudication  in  a  direct 
proceeding  declaring  him  entitled  to  the  office,  and  the  incumbent  a 
usurper,— Id. 

See  Constitutional  Law,  4. 
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PARENT  AND  CHILD. 

Same — Fiduciary  Relations— Parent  and  Child.— A  child  is  presumed 
to  be  under  the  exercise  of  the  parental  influence  so  long  as  the  dominion 
of  the  parent  lasts,  and  in  such  case  it  lies  on  the  parent  maintaining  a 
gift  from  such  child  to  disprove  the  exercise  of  such  influence.  —Baldock 
V.  Johnson,  542. 

PARTIES. 

Exclusion  from  Court  Room.— The  right  to  prosecute  a  suit  in  court  car- 
ries with  it,  as  a  necessary  incident,  the  further  right  to  be  present  during 
the  tn^A.— Schneider  v.  Ilaaa,  174. 

Express  Trust— Joinder  of  Parties.— Where  a  third  person  furnished 
money  to  the  plaintiff  to  purchase  the  property  in  controversy  for  the  use 
of  such  third  person,  and  the  plaintiff  took  a  bill  of  sale  thereof  in  his 
own  name,  he  tliereby  became  the  trustee  of  an  express  trust,  and  could 
sue  on  the  contract  in  his  own  name  without  joining  the  ceitiii  que  trust, 
^Ilexter  v.  Schneider,  184. 
,  Torts. — To  enable  a  plaintiff  to  join  several  tort  feasors  in  one  action, 
there  must  be  some  community  in  the  wrong-doing  among  the  parties  so 
united.— Cooper  v.  Blair,  255. 

Guaranty — Sever^vl  Liability— Joinder  op  Parties.— In  a  contract  of 
guaranty,  the  liability  of  the  principal  and  that  of  the  guarantor  are 
seiferal,  and  they  cannot  be  joined  as  parties  in  the  same  action.— T;//cr  r. 
T.  of  T.  A.  <fe  P.  U.  485. 

Same— Election.— Where,  upon  the  trial  of  an  action,  it  appears  that  sev- 
eral defendants  have  been  improperly  joined,  if  the  evidence  shows  a  cause 
of  action  against  each,  it  is  the  duty  of  the  plaintiff,  before  the  case  is  sub- 
mitted to  the  jury,  to  elect  which  ho  will  proceed  against,  else  he  can  re- 
cover against  neither,  and  a  nonsuit  may  be  granted.— 7(2. 


PARTITION. 

1.  Partition  Suit— Pleading. — When  questions  of  fact  are  to  be  tried  in 
partition  suits,  it  can  only  bo  done  on  re^fa'ar  issues  joined.  The  al- 
legations and  proofs  must  agree  in  this  class  of  suits,  the  same  as  in  others. 
—  Walker  y.  Goldsmith,  125. 

2.  Partition — Appeal  fro.h  Decrkr  of.— A  decree  in  a  partition  suit  which 
ascertains  and  determines  the  rights  of  the  parties,  and  leaves  nothing  for 
the  court  to  do  but  to  carry  the  derree  into  effect  by  the  appointment  of 
referees,  etc.,  is  a  final  decree,  and  is  appealable.— Id. 


PARTNERSHIP. 

1.  Paptnership— Evidence— Books  of  Account.— In  an  action  on  accounts 
due  from  a  partnership,  upon  a  dofense  settingj  up  that  the  plaintiff  and 
his  assignors  had  agreed  with  the  defendants,  that  the  amounts  due  from 
the  latter  should  bo  transferred  to  and  credited  upon  the  account  of  one  of 
said  partners,  and  that  such  transfer  and  credit  have  been  made  according- 
ly, the  partnership  books  are  admissible  in  evidence  to  show  that  such 
agreement  has  been  performed.— iioore  v.  Knott,  35. 
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2.  PARTNBE8HJP— AccouNTixo — LIABILITY  TO  CoPABTNKR.— In  Ordinary  ao 
counting  between  partners,  they  are  liable  to  each  other  severally,  but 
not  jointly.  But  where,  soon  after  the  formation  of  the  partnership,  one 
of  the  partners  is  excluded  from  all  participation  in  or  knowledge  of  the 
business,  and  from  all  share  of  the  profits,  and  under  such  circumstances 
as  to  show  a  purpose  and  concert  of  action  among  the  other  partners  to  ac- 
complish this  end,  the  latter  are  liable  jointly  and  severally  to  the  part- 
ner so  excluded.— ^/ooin/Ze^d  v.  Buchanan,  181. 

PAYMENT. 

1.  Appropriation  of  —Where  the  creditor  collects  from  the  debtor  under 
execution  on  a  judgment  covering  a  sum  guaranteed  and  other  indebted- 
ness, a  part  of  the  amount  due,  such  sum  is  so  far  a  satisfaction  of  the 
guaranty.— ifarx  v.  Schwartz,  177. 

2.  DBFBNsr. — The  evidence  reviewed,  and  found  to  establish  the  defense 
of  part  payment.— ZfuflrAea  v.  Walker,  481. 

PILOT  COMMISSIONERS. 

1.  Board  of  Pilot  Comicissioxers— Jurlsdictiox  over  Pilots— Notice. — 
The  jurisdiction  of  the  board  of  pilot  commissionors  for  the  Willamette  and 
Columbia  rivers  over  the  pilots  appointed  by  them  is  immediate  and  con- 
tinuous, and  upon  a  charge  of  misconduct  against  any  such  pilot,  it  is  not 
necessary  that  a  formal  notice  thereof  be  served  upon  him.  It  is  suffi- 
cient that  lie  be  given  an  opportunity  to  explain  or  disprove  the  charge. — 
Snow  V.  Reed,  342. 

2.  Same— Attornbv. — While  such  board  cannot  delegate  to  another  the  de- 
cision of  any  question  which  the  law  requires  them  to  determine,  they  may 
employ  an  attorney  to  acquaint  them  as  to  the  manner  of  conducting  tho 
investigation.  —Id. 

PILOT  ii  AND  PILOTAGE. 

1.  Construction  of  Statute— States  and  Territories  —  Pilotaof..— The 
word  "States,"  as  used  in  the  act  of  Congress  of  March  2,  1837,  con- 
cerning pilotage  on  navigable  waters  forming  the  boundary  of  different 
states,  comprehends  territories,  as  being  within  the  mischief  which  the 
statute  was  designed  to  remedy  ;  and  the  act  of  the  legislature  of  this  state 
regulating  pilotage  on  the  Columbia  river  must  be  construed  in  subordi- 
nation to  said  act  of  Congress.—  Neil  v.  Wilson,  410. 

2.  Pilots  and  Pilotage  Fees.— When  a  vessel  which  has  been  piloted  in  over 
the  bar  of  the  Columbia  river  to  Astoria  by  an  Oregon  pilot,  on  her  out- 
ward-bound voyage  employs  a  Washington  Territory  pilot  to  take  her  to 
the  open  sea,  notwithstanding  a  tender  by  the  former  of  his  services  for 
such  purpose,  the  first  is  not  thereby  entitled  to  collect  the  full  pilotage 
fees  allowed  by  the  local  law.— /c2. 

PLEADING  AND  PRACTICr. 

1.  Answer  over  after  Appeal. — Upon  appeal  from  a  judgment  overruling 
a  demurrer,  an  application  for  leave  to  plead  over  should  be  made  iu  the 
first  instance  to  the  court  below,  and  is  addressed  to  its  disci etion.-Poioe// 
T.  JJ,  S,  &  G.  R.  R.  R.  Co.,  22. 
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2.  TJsuBY— Pleadino. — An  alleg-atiou  in  an  answer  tbat  tlienote  in  suit  was 
in  fact  payable  in  this  state,  but  on  tlie  face  thereof  was  made  payable 
in  Californi  i  for  the  purpose  of  evading  the  usury  laws  of  Oregon,  is  de- 
fective, in  not  alleging  an  agreement  between  the  parties  at  the  time  to 
make  said  note  so  payable  for.  a  fraudulent  or  wrongful  purpose.  Such 
allegation  is  not  a  fact  but  a  conclusion.— i?a^our  v.  Davis^  47. 

3.  Same— Foreign  Law— Pbesumption.— A  party  relying  upon  the  law  of 
another  st-ate  must  plead  it,  and  then  allege  such  facts  as  bring  the  case 
within  the  law.  In  such  case,  we  do  not  presume  the  laws  of  another 
state  are  like  ourown.— lii. 

4.  Ejectment— Plkadino— Amendment  —In  an  action  to  recover  the  posses- 
sion of  real  property,  where  a  comp)  int  otherwise  in  the  usual  form  al- 
leges that  the  defendants  are  in  possession,  "  or  claim  the  possession/'  of 
the  above  described  real  property,  as  the  owners  thereof,  and  in  reply  to 
an  answer  setting  up  ownership,  possession,  and  the  statute  of  limitationn, 
*'  deny  that  the  defendants  had  been  in  possession  of  the  premises  at  all, 
or  that  they  had  posi^ession  of  any  part  or  portion  of  them  at  all  "  ;  it  was 
not  error  to  allow  the  plaintiff,  after  the  case  came  on  for  trial,  to  amend 
his  complaint  and  reply,  by  striking  out  the  words  above  qnoted.—Sw{ft  v. 
Mulkcy,  59. 

5.  Same— CoNTiNaANCE. — Great  liberality  in  amending  pleadings  under  our 
system  should  be  shown,  when  the  justice  of  the  case  requires  it.  Care 
should  be  exercised  that  the  opposite  party  be  not  misled  to  his  prejudice, 
and  this  can  usually  be  avoided  by  a  continuance.— Jd. 

6.  Partition  Suit— Pleadino.— When  questicms  of  fact  are  to  be  tried  in 
partition  suits,  it  can  only  be  done  ou  rc^ulir  issues  joined.  The  allega- 
tions and  proofs  must  agree  iu  this  class  of  suits,  the  same  as  in  others.^ 
Walker  v.  Ooldsmith,  125. 

7.  Same— Fraud— Voidable  Sale  —The  question  of  fraud  in  the  proceedings 
of  a  guardian  in  conducting  a  sale  of  land,  can  be  raised  only  upon  appro- 
priate allegations  thereof  in  the  pleadings.  A  fraudulent  sale  is  not  void, 
but  voidable  at  the  election  of  the  party  injured.  An  acquiescence  for  an 
unreasonable  time  after  notieti  of  the  fraud,  and  after  the  minor  had 
reached  his  majority,  would  be  deemed  a  waiver  of  his  right  to  proceed.— 
Id, 

8.  Same— Suits— C<)N5»truction  op  Statute.— The  amendment  of  February 
24, 1885,  relating  to  practice  in  suits  in  equity  ( ^ess.  Laws,  1885,  p.G9),  was 
intended  to  apply  only  to  ordinary  suits,  and  not  to  cases  where  the  trial 
court  is  merely  called  upon  to  inquire  into  and  adjust  a  collateral  matter 
not  affecting  the  merits. — Martin  v.  Martin,  165. 

9.  Pleading— Amendment — Waiver  of  Error.— The  filing  of  an  amended 
answer  is  a  waiver  by  a  defendant  of  any  objection  to  the  ruling  of  the 
court,  sustaining  a  motion  to  strike  out  an  original  answer.— i/exier  v. 
Schneider  f  184. 

10.  Pleadinq-Amendment— Discretion  of  Court.— Amendments  are  in 
the  discretion  of  the  trial  court  in  furtherp.nce  of  justice,  and  will  not  or- 
dinarily be  allowed  to  give  one  of  the  parties  a  technical  advantage  over 
the  other.  The  court  will  not  interfere  with  the  ruling  thereon,  unless  in 
case  of  plain  abuse  of  discretion. -J(i' 

11.  Specific  Performanck— Plradinp, — Nkw  Matter.— In  a  suit  for  speciflo 
I)erformnnce,  the  defendant  has  a  right  to  plead  in  his  answer,  as 
new  matter,  a  contract  different  from  the  one  alleged  iu  the  complaint, 
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and  the  court  will  thou  aAcertain  from  the  evidence  which  was  the  real 
afrreempDt. — Thompttoti  t.  Ilatrlej/,  199. 

12.  Same— DErRKK.— In  such  case,  if  the  court  finds  the  agreement  alleged 
in  the  answer  to  be  the  real  aj^re^'iueat,  the  defendant  is  entitled  to 
a  docree  in  accordance  therewith.— /t/. 

13.  Same— Pleading— Amendment.— In  such  an  action,  where  the  plaintiff 
fails  at  the  trial  to  show  participation  by  .some  of  the  defendants  in  the 
wrong  charged,  it  seems  he  may  amend  his  complaint  by  omitting  such 
parties.— Cooper  v.  Blair^  255. 

14.  DivoRrE— Pleadino— CouNTEB  Claim.— In  a  suit  fordivorce,  the  defend- 
ant may,  in  an  answer  in  the  way  of  a  cross  bill  or  counterclaim,  demand 
and  obtain  the  affirmative  relief  of  a  divorce,  when  shown  to  be  entitled 
tliereto.— />Q(id  v.  Dodd,  338. 

15.  Replevin— IjOcai.  Action— Pleading — Demcrrer— Evidence.— A  com- 
plaint in  an  action  of  replevin  which  only  alleges  a  wrongful  taking  within 
tlje  ctniuty  in  which  the  action  is  brought,  is  bad  on  demurrer,  but  in  the 
absence  of  such  objection  is  sufficient  to  support  evidence  of  the  situs  of 
the  property  at  the  time  when  the  action  was  commenced. — Moorhousc  v. 
Donaca,  430. 

10,  AVhex  Aided  by  Verdict.— A  defective  statement  of  a  good  defense  will 
bo  aided  by  verdict.— ^Jitirus  v.  Childcrs,  447. 

17.  Same  —Default— Siatute  ok  Limitation.s—Stipclation— Waiver  of  De- 
fense.—Where,  after  a  default  has  been  erroneously  entered  against  the 
defendant,  and  an  application,  accompanied  with  a  sufficient  showing  to 
set  such  default  aside,  had  been  denied,  the  court,  upon  the  stipulation  of 
the  parties,  entered  an  order  that  said  dcjfault  ini;^ht  be  vacated  upon  con- 
dition that  defendant  would  waive  the  defense  of  tlie  statute  of  limitations, 
wliich  he  accordini;ly  did  :  ///</,  that  such  stipul  ition  was  plainly  extorted 
from  the  defend:iut  by  means  of  the  adverse  rulings  of  the  court;  that  the 
order  entered  tliereon  should  be  vacated,  and  the  defendant  be  permitted 
to  set  up  any  defense  he  might  have.  Quxre,  whether  such  a  stipulation 
would  be  enforced  by  the  court,  if  voluntarily  made,  upon  a  sufficient 
consideration.— J/.7cAe;;  v.  Campbell,  454. 

PO.>SESISOX. 

1.  Conveyance — Real  Estate — Pop.skspion.— Where  a  father  takes  a  deed  to 
land  in  the  name  of  his  infant  sou,  goes  into  possession  and  improves 
said  land,  his  possession  is  the  possession  of  the  sou. — Laiorence  v.  LaW' 
rencOf  77. 

2.  Notice.— Possession  of  lands  under  color  of  title  duly  recorded,  in  which 
the  boundaries  of  the  tract  are  defined,  operates  as  constructive  notice  to 
all  the  world  of  the  occupant's  claim,  to  the  extent  of  the  defined  boun- 
daries.—Joj/  v.Stumpf  i^G. 

3.  Actual  Notice.— Possession  as  Notice. — Actual  notice,  it  must  bo  under- 
stood, is  meant  to  incUule  the  knowledge  of  facts  sufficient  to  put  a  party 
upon  inquiry.  Ilence,  jwssession  under  an  unrecorded  deed  is  a  S]>ecie8 
of  actual  notice.— i/a/iauda*  v.  i/wnn,  4oO. 

PRACTICK. 
See  Pleading  and  Practice. 
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PRINCIPAL  AND  AGENT. 

Principal  and  AoEirr.--ATTORXEr.— A  plaintiff's  attorney  in  an  action 
cannot,  by  Tirtuo  of  liis  employment  as  such,  bind  liis  principal  for  the  ex- 
pense of  a  lock  to  secure  the  door  of  a  building  containing  property  at- 
tached in  such  act\on.~Glenn  v.  Savage,  5(57. 

Principal  and  Agent— Fact  and  I^vtv— Question  for  Jury.— The  exist- 
ence of  an  agent's  authority  is  a  question  of  fact;  what  he  miy  do  by  vir- 
tue t  f  it  is  a  question  of  law.  Ijt  is  error,  therefore,  when  the  authority 
of  the  agent  is  in  disput*^,  to  submit  to  the  jury  the  question  whether  he  is 
duly  authorized  or  not.— Id. 


PROMISSORY  NOTE. 
See  Attorneys,  1. 

PlTBLIC  USE. 

1.  Grant— License— Dedication— Public  Use— Constitution al  Law— Leg- 
islative Power— Municipal  CoRroRATiox— Streets  and  Public  Places. 
— The  premises  in  controversy,  known  as  the  Public  Ijcvee,  in  the  city  of 
Portland,  prior  to  the  year  18{>5  were  dedicated  by  the  owner  to  the  public 
use  as  a  levee  or  public  landing.  Tlie  legishitive  assembly  in  1S8,"5  (Session 
Laws,  p.  1(X)),  granted  saidlovee  to  the  plaintiff,  to  bo  held,  used,  and  en- 
Joyed  for  occupation  by  track,  side  track,  water  stations,  depot  buildings, 
wharves,  warehouses,  and  such  other  buildings  and  erections  of  such  form 
and  manner  of  construction  as  may  be  found  requisite,  necessary  or  con- 
venient in  receiving,  shipping  and  storing  of  freight,  etc.,  and  for  use  in 
the  manner  usual  for  depot  purposes;  and  as  such  to  be  under  the  exclu- 
sive management  and  control  of  the  owners  of  said  railroad,  with  power 
to  sell  the  same  as  appurtenant  to  said  railway,  etc. ;  and  provided  that 
said  company  shall  never  charge  dorkageto  any  boat,  ship  or  vessel  while 
actively  engaged  in  receiving  or  discharging  cargo  at  the  wharf  which 
may  be  erected  on  said  premises.  JLld:  That  said  act  constituted  a 
lii'enso  to  said  railroad  company  to  use  said  premises  for  the  purposes 
named,  upon  the  conditions  specified  ;  and  that  such  grant  or  license  is 
not  inconsistent  with  the  use  to  which  the  property  had  been  dedicated, 
but  is  in  aid  of  such  u»e.— Portland  &  W.  V.  li.  R.  Co.  v.  City  of  Portland, 
1S8. 

2.  Streets  and  Punuo  Pl  vce:». — ^The  property  or  easera'^t  which  a  city  has 
in  its  streets  or  i^ublic  places  is  not  private  property,  in  the  souse  that  it 
cannot  be  taken  for  a  public  use  except  upon  just  oomjiensation;  but  it  is 
public,  and  the  power  of  regulating  the  use  thereof,  as  such,  resides  in  the 
legislature. — Id. 

3.  Sa31e— Injunction.— The  power  of  the  legislature  over  property  dedicated 
to  a  public  use  is  not  absolute.  It  may  regulate  the  use  of  sueh  property, 
or  promote  its  improvement,  but  cannot  divert  or  subject  it  to  any  use 
clearly  inconsistent  with  the  contract  of  dedication.  And  upon  such  diver- 
sion, any  person  interested  would  be  authorized  to  institute  i)roper  pro- 
ceedings to  enjoin  it.— iii. 
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QUO  WAEEANTO, 

Quo  Wabbaxto—Revibw— Policeman— Bbmoval  fbok  Opfics.— Where  a 
policeman  of  the  city  of  Portland  is  removed  or  suspended  from  oOce 
by  the  mayor  and  common  council,  upon  insufficient  cause,  and  another 
appointed  in  his  place,  he  may  maintain  an  action  in  the  nature  of  a  quo 
toarranto  against  the  intruder.  Quoere,  whether  in  such  a  case  a  writ  of  re- 
view would  not  lie,  to  obtain  a  reversal  of  the  action  of  the  mayor  and 
council— Selby  v.  City  of  Portland,  243. 


RAILROADS. 

1.  HAILBOADS  —  NbGLIOKNCB— CONTRIBUTOBT  NSGLIOBNCB  — NONSUIT.— The 

plaintiff,  an  experienced  switchman  and  car-coupler,  while  in  the  em- 
ploy of  the  defendant  company,  was  injured  in  coupling  a  car  loaded  with 
railroad  iron  rails,  which  projected  beyond  the  platform  of  the  car.  The 
plaintiff  and  his  fellow-servants  in  the  defendant's  yard  each  had  the 
right,  when  a  car  was  received  so  loaded  as  to  render  it  dangerous  to  han- 
dle, to  report  the  fact  to  tlio  for«man  of  the  yard,  whose  duty  it  then  be- 
came to  adjust  the  load  so  as  to  render  it  safe.  Tlie  latter,  at  the  time  of 
the  accidtjut,  had  uncoupled  the  car  in  question  from  the  train  in  which  it 
had  arrived,  and  sent  it  to  the  plaiutiff  to  be  coupled  to  other  cars,  and 
though  he  saw  that  the  rails  projected,  did  not  notice  that  they  projected 
so  far  as  to  render  the  car  unsafe  to  couple  ;  and  there  was  no  other  evi- 
dence of  notice  to  the  defendant  or  its  servants  of  the  dangerous  condi- 
tion of  the  load.  The  plaintiff,  as  the  car  approached  him,  observed  that 
the  rails  projected  (as  was  usually  the  case),  but  did  not  discover  that 
they  projected  so  far  as  to  render  them  dangerous.  I/eld :  That  the  evi- 
dence did  not  show  such  freedom  from  negligence  on  the  part  of  the 
plaintiff,  nor  such  negligence  on  the  part  of  the  company,  as  to  render  it 
liable,  and  that  the  defendant's  motion  for  a  nonsuit  should  have  l»een 
granted.— iSco«  v.  O.  R.  &  N.  Co.,  211. 

2.  Samb— Extra  Hazabd.— In  this  class  of  cases  it  is  necessary  to  determine, 
before  a  recovery  can  be  had,  that  the  risk  imposed  by  the  company 
upon  the  employee  was  of  an  unusual  character  ;  and  ^here  the  company 
adopts  a  mode  of  doing  a  certain  kind  of  business  more  dangerous  than 
some  other  mode  would  be,  and  its  employee,  knowing  the  fact  contin- 
ues in  its  employment,  and  acquiesces  in  such  mode,  he  cannot,  in  case 
of  injury,  claim  that  he  was  exposed  lo  danger  of  an  extraordinary  or  un- 
usual character. — Id. 

3.  Same.— A  party  has  a  right  to  contract  to  perform  any  lawful  business,  how- 
ever hazardous  it  may  be,  and  notwithstanding  it  is  rendered  more 
risky  than  it  otherwise  would  be,  by  the  manner  in  which  »he  employer 
conducts  it ;  and  in  such  case  the  emx)loyee  takes  the  attendant  risk.— JJ. 

1.  Railroad  Copj»obation— Right  op  Wat — Mbasdbe  of  Damages.— Where 
the  plaintiff,  a  railroad  corporation,  having  obtained  a  right  of  way 
for  its  railroad  over  the  land  in  controversy  from  the  person  in  posses- 
sion, and  supposing  him  to  he  the  owner,  entered  upon  the  land  and  con- 
structed its  road  tliereon;  afterwards,  in  an  action  upder  the  statute 
against  the  true  owner  to  condemn  said  lands,  the  defendant  is  not  enti- 
tled to  have  the  value  of  the  railroad  improvements  considered  in  -as- 
sessing the  damages.— O.  i?.  &  N.  Co.  y.  ATosier,  519. 
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5.  Samb—Fixtubes. — The  old  rule  tbat  all  thlDga  annexed  to  the  realf  7  be- 
come part  of  it,  ha.s  been  greatly  relaxed  in  modern  times  for  the  encour- 
agement of  trade,  manufactures  and  transportation.— Jd. 

6.  Railroads— Ddtt  of  Trainmen.— The  fact  tbat  persons  are  liable  to  be 
upon  a  railroad  track  at  a  particular  locality  where  a  train  is  to 
pass,  if  known  to  the  managers  of  the  train,  or  if  they  hare  reasoruihle 
grounds  to  expect  it,  whether  such  persons  are  there  righifully  or  ^vTong- 
fully,  would  impose  a  duty  of  watchfulness  upon  them  they  would  not 
ordinarily  bo  under.— CaMic2a  v.  0.  R.  <t  N,  Co.,  551. 

7.  Same  —  Negligkncb — Evidence  —  Question  fob  Jury. — In  an  action 
against  a  railroad  company  for  injuries  causing  the  death  of  the  plaintiff's 
intestate,  who  was  a  child  about  seven  years  old,  it  was  error  to  reject  evi- 
dence offered  by  the  plaintiff  to  prove  tliat  persons  had  been  in  the  habit 
of  traveling  up  and  down  the  railroad  track  at  the  place  where  the  acci- 
dent occurred,  for  several  years  prior  to  its  occurrence.  Tliia  was  a  cir- 
cumstance which  the  jury  had  a  right  to  consider,  in  connection  with 
other  evidence  upon  the  question  of  negligence. — Id, 

8.  Same— CoNTRiBUUTOBY  Negligence  in  Children.— The  negligence  which 
will  preclude  a  plaintiff  from  recovering  in  such  a  case,  is  a  failure 
to  exercise  that  degree  of  care  and  forethought  which  a  prudeut  person 
might  be  expected  to  exercise  under  similar  circumstance;*,  and  the  gen- 
eral rule  is,  that  the  same  degree  of  prudt^nco  cannot  be  expected  of  chil- 
dren as  of  grown  persons  ;  hence,  evidence  that  the  intestate,  being 
frightened  by  cattle,  sought  refuge  upon  the  railroad  trestle  to  make  her 
escape,  is  admissible  to  rebut  a  charge  of  contributory  negligence.— /d. 


REAL  PROPERTY. 

.  Convbtance — P08SBS8ION.— Where  a  father  takes  a  deed  to  land  in  the 
name  of  his  infant  son,  goes  into  possession  and  improves  said  land,  his 
possession  is  the  possession  of  the  &on,— Lawrence  v.  Lawrence,  77. 


RECEIVER. 

1.  Receiver— Appointment  and  Compensation  of.— In  the  absence  of  a 
statute  providing  for  the  compensation  of  a  receiver,  the  court  appointing 
him  may  allow  a  reasonable  compensation  for  his  services. — Martin  Y. 
Martin,  l(i5. 

2.  Same— Final  Order— Appeal.— The  order  making  such  allowance  is  a 
final  order  affecting  a  substantial  right  made  after  final  decree,  and  is 
therefore  appealable.— J(2. 

3.  Appeal— How  Taken.— An  appeal  from  such  an  order  is  a  special  proceed- 
ing, not  covered  by  the  general  statute  relating  to  api)eals,  but  may  be  re- 
viewed in  tlie  manner  prescribed  by  rule  14  of  this  court.— Jd. 

REMEDIAL  STATUTE. 

OAicif a— Cumulative  Damages.— A  statute  giving  cumulative  damages  to  the 
party  aggrieved  is  remedial,  and  not  a  criminal  8tatute.—0'ire^e  v.  Weber, 
65. 
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REPLEVIN. 

1.  Replevin— Demand,  when  Unnecessary.— No  demand  by  the  plaintiff  is 
necessary  before  beginning  an  action  of  replevin  against  an  officer  who 
has  seized  his  i>roperty  on  an  attachment  against  a  third  person. — Ilcxter  v. 
Schneider,  184. 

2.  Same— Property  Claimed  by  Third  Person.  -  The  verdict  of  a  jury  called 
by  an  officer  to  try  the  question  of  tlie  ownership  of  property  attached 
and  claimed  by  a  third  person  will  protect  th«  officer,  but  it  does  not  con- 
clude the  claimant. — Id. 

8.  Replevin— Sureties  in— Liability  for  Costs.— In  an  action  for  the  re- 
covery of  personal  property,  the  sureties  in  the  undertaking  *'for 
the  payment  to  the  defendant  of  such  sum  as  may,  from  any  cause,  be 
adjudged  against  the  plaintiff,"  upon  a  judgment  adverse  to  the  plaintiff, 
are  liable  for  the  costs  of  the  action. — Carlon  v.  Dixon,  293. 

4.  Same  —  Interest.— But  such  liability  is  limited  to  the  amount  of  the 
penalty  stated  in  the  undertaking,  with  interest  from  the  time  judg- 
ment is  rendered  in  the  original  action,  and  thu  costs  of  such  proceeding 
as  may  be  Instituted  to  enforce  the  liability.— Id. 

6.  Replevin— Local  Action— Pleading — Demurrer— Evidence. — The  ac- 
tion of  replevin  is  local,  under  our  statute.  A  complaint  in  such  an  action, 
which  only  alleges  a  wrongful  taking  within  the  county  in  which  the  ac- 
tion is  brought,  is  bad  on  demurrer,  but  in  the  absence  of  such  objection  is 
sufficient  to  support  evidence  of  the  situs  of  the  property  at  the  time  when 
the  action  was  commenced.— Afoor^ow«e  v.  Donacay  430. 

6.  Demand— When  Unnecessary.— Where  personal  property  is  wrongfully 
taken  from  the  possession  of  the  owner,  no  demand  is  necessary  before  be- 
ginning an  action  for  its  recovery.— /d. 

7.  iNSTiircTiox— Error  in  Date — Presumption. — Where,  in  an  action  begun 
on  the  15th  d:iy  of  November,  1834,  the  court  instructs  the  jury  that 

.  if  they  find  that  the  property  was  the  property  of  the  i^laintiff  on  the 
3d  day  of  November,  18S4,  •  ♦  •  they  should  find  for  the  plaintiff, 
and  where  no  claim  of  right  is  made  by  the  defendants,  the  discrepancy 
will  not  be  deemed  material;  and  if  the  plaintiff  owned  the  property  a 
few  days  before  the  action  was  commenced,  it  will  not  be  presumed  that 
such  ownership  had  ceased  at  the  timu  the  action  was  commenced. — Id. 

8.  Chattel  Mout<;aoe.— The  mortgagee  of  chattels  after  condition  broken, 
may,  if  delivery  to  him  of  the  mortgaged  property  is  refused,  maintain  re- 
plevin therefor.— Cci^e  T.  M.  Co.  v.  Campbell,  400. 

RES  JUDICATA. 

L  Former  Adjudication— Per  Thayer,  J.,  Concurring.— The  equitable  es- 
tate owned  by  Goldsmith  prior  to  the  commencement  of  the  suit  by  Teal, 
brings  this  case  within  the  rule  of  the  statute  (Civil  Code,  §  723,  subd.  2) 
that  the  effect  of  a  judgment,  decree,  or  final  order  in  an  action,  suit,  or 
proceeding  before  a  court,  or  judge  thereof,  of  this  State  *  *  having  ju- 
risdiction to  pronounce  the  same  •  *  is  in  respect  to  the  matter  direct- 
ly determined,  conclusive  between  the  parties  and  their  representatives 
and  successors  in  interest  by  title  subsequent  to  the  commencement  of 
the  action,  suit,  or  proceeding,  litigating  for  the  same  thing,  under  the 
same  title,  and  in  the  same  capacity.— IFa/fcer  v.  Qoldsmith,  125. 
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.  Former  Adjudication— Nonsuit.— When  it  appears  from  the  record  of  a 
proceeding  that  the  court  never  considered  the  merits  of  the  contro- 
versy, nor  rendered  any  judgment  affecting  the  same,  but  simply  dis- 
missed the  plaintiff's  action,  without  trial  and  without  evidence,  such 
judgment  of  dismissal  does  not  support  a  plea  of  former  adjudication.  It 
is  a  mere  nonsvdt.—HugJies  v.  Walker,  481. 

,  FoRMBR  Adjudication — What  Constitutes— Issue.— An  issue  once  de- 
termined in  a  court  of  competent  jurisdiction  cannot  be  again  litigated, 
and  may  be  opposed  as  an  effectual  bar  to  any  further  litigation  of  the 
same  matter  by  parties  and  privies  ;  but  the  matter  adjudicated,  to  con- 
stitute a  bar.  must  be  a  fact  in  issue  by  the  pleadings  as  distinguished  from 
a  fact  in  controversy.— G/enn  v.  Savage,  567. 

Same— Withdrawal  op  Question  from  Jury.— Where  the  pleadings  in 
the  case  which  is  relied  upon  as  a  former  adjudication  of  the  questions  in 
controversy  set  up  the  identical  matter  that  is  alleged  in  the  present  case, 
but  the  record  shows  that  said  matters  were  withdrawn  from  the  consid- 
eration of  the  jury,  though  for  what  reason  does  uot  appear,  the  effect  of 
such  withdrawal  is  to  preclude  the  parties  from  litigating  the  same  matters 
in  the  subsequent  action.  If  the  jury  had  no  right  to  consider  said  matter 
in  the  first  case,  it  could  never  be  considered  in  any  case,— Id. 

REVIEW. 

Appeal. — Where  the  right  of  appeal  from  a  judgment  of  a  justice's  court 
has  been  lost  by  lapse  of  time,  a  writ  of  review  does  not  lie. — Ramsey  v. 
Pettingill,  207. 

City  Council.— It  seems  that  a  writ  of  review  would  lie  to  obtain  a  revers- 
al of  the  action  of  the  mayor  and  common  council  of  the  city  of  Portland  in 
removing  or  suspending  a  police  officer  upon  insufficient  Gaxx^e.—Selhy  v. 
City  of  Portland,  243. 

Review— Necessary  Parties  in.— In  a  proceeding  to  review  the  action  of 
a  county  court  in  granting  or  refusing  a  license  to  sell  spirituous  liquors 
at  retail,  and  analogous  cases,  the  county  or  public  corporation  whose 
acts  are  to  be  reviewed  must  be  made  a  defendant.— TTood  v.  Riddle,  254. 
WRrr  OF  Review— Question  of  Fact.— When  tlie  facts  are  all  admitted, 
and  the  sole  issue  is  one  of  law,  the  writ  of  review  furnishes  a  cheap  and 
expeditious  remedy,  but  is  not  adapted  to  litigate  disputed  questions  of 
fact  arising  between  a  county  and  a  person  having  claims  against  such 
county.— r/nccn<  v.  Umatilla  County,  375. 

Appeal  and  Review— Not  Concurrent  Remedies.— Appeal  and  review 
under  the  code  are  not  concurrent  remedies.  Where  a  party  to  an  action 
in  a  justice's  court  has  a  right  of  appeal  from  a  judgment  rendered  against 
him  therein,  he  cannot,  after  suffering  such  right  to  expire  by  lapse  of  time, 
avail  himself  of  the  proceeding  by  review.— jSwmmer«  v.  Harrington,  480. 

RIPARIAN  RIGHTS. 

Riparian  Rights- Floatable  Stream.— If  a  fresh  water  stream  is  capable 
of  fierving  an  important  public  use  as  a  channel  of  commerce  it  should  be 
considered  public;  if  only  a  brook,  although  it  may  serve  to  float  down 
saw-logs  for  a  few  days  during  a  freshet,  it  is  not  therefore  a. public  high- 
way. Whether  it  is  the  one  or  the  other  depends  upon  its  capaci  ty ,  extent, 
and  importance.- flain€»  v.  Welch,  319. 
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2.  Sake— UsB  of  Banks.— The  right  to  float  logs  down  a  stream  does  not  con- 
fer a  right  to  run  them  npon  the  adjacent  land,  nor  to  cause  the  water  o 
overflow  the  banks  to  the  injury  of  the  shore-owner;  and  it  is  immaterial 
whether  an  injury  so  occurring  arises  from  the  aegUgence  of  the  party  or 
otherwise. — Id. 

3.  Same— LiCENSB.—A  general  license  from  the  shore-owner  to  float  logs 
down  a  private  stream  would  confer  no  greater  right  upon  the  licensee  than 
he  would  have  had  without  it,  if  ihe  stream  were  navigable.— /<i. 

SALES. 

Sals — Credit— Action  for  Goods  Sou>. — Where  credit  is  given  for  the  price 
of  property  sold,  on  condition  that  a  sarety  be  given  on  the  purchaser's 
note  therefor,  such  as  shall  be  acceptable  to  the  seller,  and  this  condition 
is  not  complied  with  by  the  purchaser  who  has  taken  the  property,  the  lat- 
ter is  liable  to  an  action  for  the  price  before  the  expiration  of  the  proposed 
term  of  credit.— Wheeler  v.  Hdrrah,  S25. 

SEDUCTION. 

1.  Seduction— Pari  Delictu— Measure  of  Damages.  (Prr  Thaybr,  J.)— 
The  statute  giving  to  an  unmarried  female  over  twenty-one  years  of  age  a 
right  of  action  for  her  own  seduction,  was  not  intended  to  apply  to  cases 
where  the  parties  are  equally  guilty,  but  only  to  those  where  the  defend- 
dant  has  been  mainly  instrumental  in  occasioning  the  wrong  ;  and  in  such 
case  the  measure  of  damages  is  the  plaintiffs  entire  loss,  pecuniary,  and 
in  reputation  and  character.— Breon  v.  HenklOf  494. 

2.  Same— Instruction  to  Jury.— In  an  action  by  an  unmarried  female  for  her 
own  seduction,  an  instruction  that  '*  if  the  jury  should  flud  that  the  do- 
feudant  did  through  enticement  or  persuasion  or  artilice,  overcome  the 
plaintiff's  reluctance  and  scruples,  and  thereby  induced  her  to  have  unlaw- 
ful intercourse  with  him,  then  they  should  find  for  the  plaintiff,'*  is  too 
vague.  They  should  have  been  told  that  the  respondent  could  not  recover, 
unless  it  appeared  from  the  evidence  that  the  appellant  employed  such  arti- 
fice or  deceit  as  was  calculated  to  mislead  a  Wrtuous  woman,  and  that  the 
plaintiff  was  misled  in  consequence  thereof, and  thereby  seduced;  and  the 
character  of  the  reluctance  and  scruples  to  be  overcome  should  have  been 
explained. — Id. 

8.  SAME.~In  such  case  it  was  error  to  refuse  to  instruct  the  jury  that  "  the 
plaintiff  cannot  recover  in  the  action  if  the  sexual  intercourse  between 
her  and  the  defendant  was  with  her  consent,  unless  that  consent  was  ob- 
tained by  false  promises  or  by  some  artifice  or  device  by  which  she  was 
deceived  or  misled." — Id. 

SERVICE. 

Notice  of  Appeal. — A  party  to  an  action  in  a  justice's  court  is  not  authorized 
to  serve  or  make  proof  of  service  of  a  notice  of  appeal.— Ift/Wam*  v. 
Schmidt,  470. 

SHERIFF. 

Mandamus — Is  an  appropriate  remedy  against  a  sheriff  who  refuses,  upon  a 
proper  application,  to  remit  a  tax  illegally  SLSsessed.— Smith  v.  King,  10. 
See  FE^a. 
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SPECIFIC  PERFORMANCE. 

BPECfiFic  Performancie--Pleading— New  Matter.— In  a  suit  for  specific  per- 
formance, the  defendant  has  aright  to  plead  in  his  answer,  as  new  matter, 
a  contract  different  from  the  one  alleged  in  the  complaint,,  and  the  court 
will  then  ascertain  from  the  evidence  which  was  the  real  agreement.— 
Thompson  y.  Hawley,  199. 

Same— Dbgrer.— tn  suoh  case,  if  the  court  finds  the  agreement  alleged  in  the 
answer  to  be  the  real  agreement,  the  defendant  is  entitled  to  a  decree  in 
accordance  therewith.— /cZ. 


SPIRITUOUS  LIQUORa 

Bbvtkw— Nkcessart  Parties  in.— In  a  proceeding  to  review  the  action  of  a 
county  conrt  in  granting  or  refusing  a  license  to  sell  spirituous  liquors  at 
retail,  and  analogous  cases,  the  county  or  public  corporation  whose  acts 
are  to  be  reviewed  must  be  made  a  defendant.— TFbod  v.  Riddle,  254. 

See  CoKSTrruTioNAL  Law,  8, 10. 

STARE  DECISIS. 

OABNisHUSifT  or  JUDGMENT  Debtor^Starb  DECISIS.  —  The  doctrine  an- 
nounced in  Norton  v.  Winter,  1  Or.  47,  that  a  judgment  debtor  cannot  be 
garnished  by  a  creditor  of  the  judgment  creditor,  adhered  to  upon  the  prin- 
ciple of  ttare  decisis.— Despain  v.  Croto,  404. 

See  Municipal  Corporations,  14. 


STATUTE. 

1.  When  Mandatory.— The  wortl  may,  when  used  in  a  statute  prescribing 
the  duty  of  an  olBcer  ordinarily  Imports  a  duty  that  is  directory.  But 
when  the  public  interest  is  concerned,  or  the  rights  of  third  persons  are  af- 
fected, the  wonls  may  and  shall  are  construed  to  mean  the  same  thing.- 
Smith  V.  King,  10. 

2.  Foreign  Statute.- The  legislature  in  adopting  the  statute  of  another 
state,  adopts  with  it  the  judicial  construction  of  that  state,  as  understood 
at  the  time,— Trabant  v.  BummeU,  17. 

STATUTE  OF  LIMITATIONS. 

Adverse  Possession.— Where  the  title  to  land  is  in  an  infant,  and  his  mother, 
with  whom  he  lives,  occupies  the  premises  as  a  family  residence,  receipts 
for  rents,  and  lists  the  property  for  taxes  in  the  name  of  the  owner,  and  in 
various  other  ways,  up  to  the  time  the  suit  is  commenced,  explicitly  rec- 
ognizes his  title,  on  no  occasion  setting  up  or  claiming  title  in  herself; 
under  such  circumstances  her  possession  is  not  adverse,  and  the  statute  of 
limitations  never  began  to  run.— Lawrence  v.  Lawrence,  77. 

STPvEETS. 
Bee  Municipal  Couporations, 
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SUITS. 
Bee  Egnrrr. 

SURETY. 
See  Appbals  from  Justices'  Courts,  4.    Undertakino,  1,2,  3. 

TAXES. 

1.  Taxks— Sheriff,  whex  to  Re3Ut.— W'lien  a  tax-payer,  against  whom  prop- 
erty has  been  improperly  assessed,  presents  to  the  sheriff  charged  with 
the  collection  of  the  tax  his  affidavit,  showing  sucii  a  wrongful  assess- 
ment, accompanied  with  a  verified  list  of  all  his  property  liable  to  taxa- 
tion, in  accordance  with  the  provisions  of  Sec.  9i),  C.  57,  Misc.  Laws,  it  is 
imperative  upon  the  sheriff  to  remit  the  tax  so  illegally  chATged.^Smith 
V.  Xing,  10. 

2.  Same.— In  such  case,  the  sheriff  has  no  authority  to  inquire  into  the  truth 
or  falsity  of  the  affidavit  presented,  nor  to  resort  to  any  other  evidence 
than  that  specified  in  the  statute.  He  has  just  what  power  the  statute 
confers,  and  no  more.— Id. 

3.  Same— Statute,  when  Mandatory.— The  wor<l  *  *  may,' '  when  used  in.«tead 
of  "shall"  in  a  statute  prescribln;;  the  duty  of  an  officer,  ordinarily  im- 
ports a  duty  that  is  directory.  But  when  the  public  interest  is  concerned, 
or  the  rights  of  third  persons  are  affected,  as  in  this  case,  the  two  words 
are  construed  to  mean  the  same  thing.— 1(2. 

4.  Same— Mandamus.— Mandamus  is  an  appropriate  remedy  against  a  sheriff 
who  refuses,  upon  a  proper  application  therefor,  to  remit  a  tax  so  illegal- 
ly assessed.— ic2. 

TENANTS  IN  COMMON. 

See  Co-Tenancy. 

TERRITORIES. 
See  Piix)Ts  AND  Pilotage. 

TESTIMONY  DE  BENE  ESSE. 
See  EQurrY,  4. 

TITLE  OP  ACT. 
Bee  Constitutional  I^w,  3, 4, 7, 8. 

TORTS. 

Parties.- To  enable  a  plaintiff  to  join  several  tort  feasors  in  one  action,  there 
must  bo  some  community  in  the  wrong  doing  among  the  parties  so  uuit^- 
ed.— Cooper  v.  Blair,  255. 
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TRESPASSES  TO  REAL  PROPERTY. 
See  Injunction. 

TROVER  AND  CONVERSION. 

1.  Trover  and  Conversion— .Toindeb  op  Parties— Nonsuit.— In  an  action 
against  several  for  the  conversion  of  wheat  stored  in  a  warehouse,  where 
it  appears  that  the  acts  complained  of  were  committed  by  the  defendants 
severally,  at  different  times,  and  there  is  nothing  to  show  any  concert  or 
combination  between  the  parties  to  do  the  acts  charged,  no  recovery 
against  all  the  defendants  can  be  had,  and  a  judgment  of  nonsuit  is  proper. 
—Cooper  V.  Blair ^  255. 

2.  Same.— To  enable  a  plaintiff  to  join  several  tort  feasors  in  one  action,  there 
must  be  some  community  in  the  wrong  doing  among  the  parties  so  united. 
-Id, 

3.  Same—Pleadtno— Amendment.— In  such  an  action,  wliere  the  plaintiff 
fails  at  the  trial  to  show  participation  by  some  of  the  dt^fendants  in  the 
wrong  charged,  it  seems  he  may  amend  his  complaint  by  omitting  such 
parties.— /d. 

4.  Chattel  Mortqage.— An  action  in  the  nature  of  trover  will  lie  at  the 
suit  of  the  mortgagee  of  chattels  for  a  wrongful  interference  with  the  prop- 
erty, by  which  he  is  deprived  of  the  right  of  obtaining  possession  of  it. 
—Case  Co.  V.  Campbell,  4C0. 

TRUSTS. 

1.  Same— Statltb  of  Frauds— Resulting  Trust. — Where  it  is  claimed  that 
the  property  in  controversy  was  purchased  by  the  husband  of  the  de- 
fendant under  an  agreement  that  the  deed  should  be  taken  in  her  name, 
but  it  appears  there  was  no  writing  ;  that  the  purchase  price  was  paid 
wholly  by  the  former,  as  also  the  cost  of  all  improvements,  and  the  prem- 
ises were  occupied  by  all  the  parties  as  a  family  residence  ;  such  facts 
furnish  no  foundation  to  support  such  claim.- Lawrence  v.  Zaiorence,  77. 

2.  Express  Trust.— Joinder  of  Parties.— Where  a  third  person  furnished 
money  to  the  plaintiff  to  purchase  the  property  in  controversy  for  the  use 
of  such  third  person,  and  the  plaintiff  took  a  bill  of  sale  thereof  in  his 
own  name,  he  thereby  became  the  trustee  of  an  express  trust,  and  could 
sue  on  the  contract  in  his  own  name  without  joining  the  cestui  que  trust.— 
Uexter  v.  Schneider,  184. 

UNDERTAKING. 

1.  Replevin— Sureties  in— Liability  for  Costs.— In  an  action  for  the  re- 
covery of  personal  property ,  the  sureties  in  the  undertaking  **  for  the  pay- 
ment to  the  defendant  of  such  sum  as  may,  from  any  cause,  be  adjudged 
against  the  plaintiff."  upon  a  judgment  adverse  to  the  plaintiff,  are  liable 
for  the  costs  of  the  action.— C'a Won  v.  Dixon,  293. 

2.  Same— Interest. — "Rut  such  liability  is  limited  to  the  amount  of  the  pen- 
alty stated  in  the  undertaking,  with  interest  from  the  time  judgment  is 
rendered  in  the  original  action,  and  the  cost  of  such  proceeding  as  may  be 
instituted  to  enforce  the  liability.— /d. 

XIV.  Oreg.— 40. 
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3.  Undrrtakinq  of  Bail— Fobfbitctre  of.— In  an  action  upon  an  nndertak- 
iuK  Riven  for  the  Appearance  for  trial  of  a  defendant  indicted  for  a  crime,  an 
entry  in  the  journal  of  the  court  where  such  indictment  was  triable,  and 
BubHequent  to  the  day  fixed  for  the  trial,  which  after  tlie  title  of  tlio 
cause  recites  that  *'  now  on  this  day  came  the  State  of  Oregon,  by  M.  D. 
Cliiford,  district  attorney,  and  the  defendant,  though  duly  called  three 
times  at  the  court-house  door,  came  not  but  made  default/'  though  not 
skillfully  expressed,  sufficiently  imports  that  the  case  came  on  for  trial 
upon  such  indictment,  and  that  the  defendant,  without  excuse,  failed  to 
appear  for  trial.— C/tjfbrd  v.  Marston  et  al.  42G. 

4.  Same— EviDSMCB.— It  seems  that  under  the  code  of  this  state  the  failure  of 
the  principal  in  such  an  undertaking  to  comply  with  its  conditions  by  ap- 
pearing for  trial,  can  be  proved  only  by  the  journal  of  the  court  in  which 
the  proceedings  on  the  indictment  are  had.—Id. 


UNDUE  INFLUENCE. 

Samb— FiDnciART  Rblatioxs  -Pabbnt  and  Ghild.—A  child  is  presumed 
to  be  under  the  exercise  of  the  parental  influence  so  long  as  the  dominipn 
of  the  parent  lasts,  and  in  such  case  it  lies  on  the  parent  maintaining  a 
gift  from  such  child  to  disprove  the  exercise  of  such  influence.— Bo/ciocfc  v.' 
Johtuon,  &12, 

Sahb.— Where  the  defendant,  by  importunity  and  misrepresentation,  ob- 
tained a  deed  from  her  daughter,  who,  at  the  time,  was  only  about  seven- 
teen years  old,  and,  though  recently  married,  still  lived  with  the  grantee, 
and  it  appears  that  such  deed  was  made  by  the  daughter  in  entire  ignor- 
ance of  her  rights,  it  will  not  be  allowed  to  stand.^Z(2.  * 


USURY. 

1.  Usury— PiiBADiNO.— An  allegation  in  an  answer  that  the  note  in  suit  was 
in  fact  payable  in  this  state,  but  on  the  face  thereof  was  made  payable  in 
California  for  the  purpose  of  evading  the  usury  laws  of  Oregon,  is  defect- 
ive, in  not  alleging  an  agreement  between  the  parties  at  the  time  to  make 
said  note  so  payable  for  a  fraudulent  or  wrongful  purpose.  Such  allega- 
tion is  not  a  fact  but  a  conclusion.— Ba(A>ur  v.  Davis,  47. 

2.  Usury — What  Necessary  to  Constitute.— To  constitute  usury,  there 
must  be  (1)  a  loan,  express  or  implied  ;  (2)  an  nnderstandlng  between  the 
parties  that  the  money  shall  be  returned ;  (3)  that  a  greater  rate  of  interest 
than  is  allowed  by  law  shall  be  paid  or  agreed  to  be  paid;  and  (4)  a  cor- 
rupt intent  to  take  more  than  the  legal  rate  for  the  use  of  the  sun^loaned. 
—Id. 

VENDOR  AND  VENDEE. 

Bond  for  Dbbd— Vbndor  and  Vexdbb. — It  seems  that  the  effect  of  a  bond 
for  a  deed  is  to  transfer  the  equitable  title  in  the  property  to  the  vendee, 
and  that  the  vendor  holds  the  legal  title  merely  as  security  for  the  sum 
named  tnerein.— i^ur^^rt  v.  Howard,  39. 

See  Dbed,  5,  7. 
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VENDOR'S  LIEN. 

1.  Vendor  axd  Vendbe— Vexdob's  LiEN.—Where  a  contract  for  the  sale  of 
land  was,  that  the  parchasers  should  give  the  vendor  in  payment  therefor 
a  good,  negotiable,  bankable  promissory  noto,  to  be  signed  by  persons  of 
sufficient  responsibility  to  enable  the  vendor  to  cash  the  same;  and  after- 
wards said  parchasers  procured  the  conveyance  of  said  lands  to  be  made 
to  their  wives,  and  thereupon  made  and  tethered  their  own  note,  which 
was  worthless,  in  performance  of  said  contract:  Ileldt  that  a  lien  upon  the 
land  existed  in  favor  of  the  vendor  for  the  purchase  price.— (Tea  v.  Mc- 
MUlan,  26d. 

2.  Same— Purchase  Price.— Where  one  sells  property  to  another,  and  con- 
veys the  same  by  deed,  a  lien  arises  in  equity  in  favor  of  the  grantor  for 
the  purchase  money,  or  for  such  part  thereof  as  remains  unpaid.— /d. 

VERDICrr. 

DiBCRETTON  OF  CouBTS.— The  refusal  of  the  trial  court  to  direct  special  find- 
ings by  the  jury  Is  a  matter  wholly  within  its  discretion,  and  will  not  be 
reviewed  by  this  court.— /9io^  v.  Mulkeyy  59. 


WABEHOtJSB. 

1.  Warehouse— Rights  ov  Dbpositobs.— Where  several  depositors  have 
wheat  stored  in  a  warehouse  in  a  common  mass,  and  a  deficiency  occurs, 
from  whatever  cause,  not  occasioned  by  the  fault  of  any  such  depositors, 
the  loss  must  be  borne  by  each  of  them  in  the  proportion  which  the  amount 
of  his  wheat  bears  to  the  whole  amount  deposited.— I^roiOTi  v.  Northcuttt 
629. 

2.  Same— Contribution.— In  such  case,  where  a  depositor  h  is  received  the 
full  quantity  of  the  wheat  deposited  by  him,  or  a  larger  proportion  than 
his  ratable  share,  in  view  of  such  deficiency  he  is  bound  ^  account  to  the 
other  depositors  for  such  excess,  according  to  the  proportion  of  the  loss. 
—Id, 

8w  Same  —But  it  seems  a  depositor  will  not  be  liable  so  to  account,  unless 
such  loss  occurred  after  he  so  stored  his  wheat.  The  loss  must  be 
borne  by  those  who  were  depositors  at  the  time  ii  occurred.— Id. 

WARRANTY. 
See  Deed,  5. 

WATERS. 
See  Riparian  Rights. 

WILLS. 

1.  Wills— Bequest.— A  bequest  to  his  wife  by  a  testator  for  and  during 
her  natural  life,  so  long  as  she  remains  single,  of  the  absolute  use 
and  control  of  all  the  rest  and  residue  of  his  property,  real,  personal  and 
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mixed,  for  her  comfort,  and  for  the  support  and  education,  in  her  discre- 
tion, of  their  children  during  their  minority,  and  to  be  divided  equally 
between  them,  or  th<)  survivors  of  them,  upon  her  decease,  confers  upon 
the  wife  the  "  use,"  but  not  tlie  consumption,  of  the  residue  of  the  testa- 
tor's estate.— Zrea/iy  v.  Cardwell,  171. 
2.  Residuk— Residuauy  Lboatek— Whex  becomes  EjrrrTLKD  to.— As  applied 
to  the  estates  of  decedents,  ''residue"  means  all  that  property  which 
remains  after  paying  charges  and  debts,  and  satisfying  the  devises  and 
legacies.  It  is  ordinarily  ascertained  wlien  the  Anal  account  is  presented 
and  judicially  acted  upon  by  the  court ;  and  this  is  the  point  of  time  when 
the  residuary  legatee  becomes  entitled  thereto.— Id. 


WITNESS. 

1.  CoxsTrruTioNAL  Law— Witnesses^Feks  and  MrLEAOE. — A  statute  pro- 
Tidirg  that  "in  all  criminal  actions  and  proceedings,  witnesses  residing 
within  two  miles  of  the  place  of  trial,  or  the  place  where  they  are  required 
to  appear  and  testify,  shall  not  be  eotitled  to  receive  either  witness  fees 
or  mileage,''  does  not  contravene  the  constitutional  provision  that  the  par- 
ticular services  of  no  man  shall  be  demanded  without  just  compensation. 
—Daly  v.  Multnomah  Co.,  20. 

2.  Same—"  Particular  Services."— The  services  of  witnesses  in  such  cases 
are  not  "  particular  services  "  within  the  meaning  of  that  clause,  but  are 
of  the  class  of  general  services  which  every  man  is  bound  to  render  for  the 
general  as  well  as  his  own  individual  good.— Id. 

3.  Witnesses— Parties  as— Exclusion  op  from  Court  ItooM.— A  statute 
providing  that  during  a  trial  the  judge  may  exclude  from  the  court  rc»om 
any  witness  of  the  adverse  party  not  at  the  time  under  examination  does 
not  authorize  tlie  exclusion  of  a  party  in  such  case.  The  right  to  prose- 
cute a  suit  in  court  carries  with  it,  as  a  necessary  incident,  the  further 
right  to  be  present  during  the  tTisi[.^Schneider  v.  Haas,  174. 
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